Vitto}

V. Gramiak et al Do¢.

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSSDIVISION
JUSTIN VITTG,
Plaintiff, CIVIL ACTION NO.: 5:16¢cv-109

V.

TOM GRAMIAK, ET AL., individually and in
their official capacities

Defendants

ORDER

Plaintiff, who is currently housedt WareState Prisonn Waycross Georgia, filed this
cause of action pursuant to 42 U.S.C. § 1983 to contest certain conditions of his confinem¢
(Doc. 1.) Plaintiff has also filed a Motion fdEmergency Injunction and a Motion for Injunction.
(Docs. 3, 8.) For the reasons set forth below, the MERERS ruling on Plaintiff's original
Complaint and Motions for injunctive reli@ahdORDERS Plaintiff to file anotheamendment to
his Complaint withirtwenty-one (21) days of this Order, as set forth herein.

STANDARD OF REVIEW

Plaintiff has broughthis actionin forma pauperis under 42 U.S.C. § 1983. Under 28
U.S.C. § 1915(a)(1), the Court may authorizefilirey of a civil lawsuit without the prepayment
of fees if the plaintiff submits an affidavit that includes a statement of all of his @asgbshows
an inability to pay the filing fee and also includes a statement of the nature atitmevehich
shows that he is entitled to redress. Even if the plaintiff proves indigence, the Court mu

dismiss the action if it is frivolous or malicious, or fails to state a claim upon wéliefimay be
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granted. 28 U.S.C. 88 1915(e)(2)(BXi)). Additionally, pursuant to 28 U.S.C. § 1915A, the
Court must review a complaint in which a prisoner seeks redress from a govetrenétta
Upon such screening, the Court must dismiss a complaint, or any portion thereof, that
frivolous or malicious, or fails to stateclaim upon which relief may be granted or which seeks
monetary relief from a defendant who is immune from such relief. 28 U.S.C. § 1915A(b).
When reviewing a Complaint on an application to procaddrma pauperis, the Court is
guided by the instructions for pleading contained in the Federal Rules of CivddRrec See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amle&gtbings] . . .
a short and plain statement of the claim showing that the pleader is entitediegftt); Fed. R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circumstances). Further, a claim is frivolous under Section 1915(e)(2)(iB)(iis ‘without

arguable merit either in law or fatt. Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 1915(e)(2)(B)(0y&red by
the same standard applicable to motions to dismiss under Federal Rule of Ci

Proceduré 2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under thal

standard, this Court must determine whether the complaint contains “sufficcéurl fenatter,

accepted as true, to ‘statelaim to relief that is plausible on its face.Ashcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labels and conclusions, and a formulaic cecitstithe
elenents of a cause of action will not” suffic&wombly, 550 U.S. at 555. Section 1915 also
“accords judges not only the authority to dismiss a claim based on an indisputaldssi&gal

theory, but also the unusual power to pierce the veil of the emmtipl factual allegations and




dismiss those claims whose factual contentions are clearly base®ésl.,’ 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, the Court will abide by the lesignding principle thathe pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 200B8Pro se pleadings are held to a less stringent

standard than pleadings drafted by attorneys.”) (emphasis omitted) (quottihg@dw Lott, 350

F.3d 1157, 1160 (11th Cir. 2003)). However, Plaintiff's unrepresented status will not excu

mistakes regardingrocedural rules.McNeil v. United States508 U.S. 106, 113 (1993) (“We
have never suggested that procedural rules in ordinary civil litigation should bedatedrpo as
to excuse mistakes by those who proceed without counsel.”).
DISCUSSION

In his Complaint, Plaintiff lists twentfive (25) individuals as Defendangmd contends
these Defendants violated his constitutional rights. (Doc. 1.) Specifically, Plaasi$erts
Defendants stalked him and his material witness, Charles Harris. Plaintiff aatsts
Defendantghreatened to silence, hurt, and kill Plaintitfe to grievances he filed and Plairsiff
warningto Defendantghat he would file a federal lawswagainst them (Id. at p. 5.) Plaintiff
contends Defendants tried to prevent him from filing a lawsuit. Plamitéfjes Defendants
denied him access to heat during cold weather, access to the law library, andoatteegé ty
kiosk. Plaintiff states that Defendants are “stalking” his “grievances and tegi to try to
violate and suppress [his] freedom of speech to unlawfully deny access fo]"coid.) In

addition, Plaintiff states “all defendants” have conspired to kill.hifid.) Plaintiff avers




Defendant John Doe poisoned his and his material witness’ food trays in an effdrPtaiktiff
and hismaterial witness.

The allegations Plaintiff sets forth in his Complaint are not related to each other.
plaintiff may not join claims and various defendants in one action unless the claisesdiatr of
the same transaction, occurrence, or serigsaosactions or occurrences; and any question of
law or fact common to all defendants will arise in the action.” Fed. R. Civ. P. 2@@over,
Plaintiffs Complaint is a quintessential “shotgun pleading” which the ElevemtiuiCCourt of

Appealsand this Court do rigpermit. Davis v. CocaCola Bottling Co. Consol., 516 F.3d 955,

979 n.54 (11th Cir. 2008)Accordingly, Plaintiff's Complaint in its current form fails state a
viable claim. However, the Court will provide Plaintiff the opportunity to amend dsplaint
andDEFERS frivolity review until suchan AmendedComplaint is filed.
Therdore, the CourDIRECTS Plaintiff to file an Amended Complaint withirwenty-
one (21) days from the date of this Order. The Court daERECT S Plaintiff to:
e (1) draft his Amended Complaint on the complaint form provided by the Clerk of
Court;
e (2) clearly caption it as an amendment to the original complaint and place the ciy
action number of this case on the first page of the form;
e (3) add no more than ten pages to the form;
e (4) write legibly and only on one side of each page;
e (5) provide he name of each intended defengant
e (6) provide only factual allegations concerning events where the rights ofifPlaint
himself were violated or Plaintiff himself was injured, including the date antidaca

of each alleged violation;




e (7) only assertlaimsthatarose from the same transaction or occurrence or series g
related transacti@or occurrences

e (8) clearly identify each defendant responsible for each alleged violation;

e (9) omit all legal argument or conclusions;

e (10) provide complete infmation on the administrative relief Plaintiff has pursued,
including whether he has filed any grievance on the claims he asserts initms act
the outcome of any grievance, and whether Plaintiff filed any appeal regaryng
grievance; and

e (11) provick detailed information on all prisoner civil actions Plaintiff has filed.

The CourtDIRECTS the Clerk of Court to forward the appropriate 42 U.S.C. § 1983
complaint form to Plaintiff, together with a copy of this Ordéfter Plaintiff files an Amended
Complaint, the Court will conduct the requisite frivolity review. If Plafntibes not file an
appropriate Amended Complaint, the Court may dismiss this action for failure toyieosed

failure to follow this Court’s @ers. Smith v. Owens, 625 F. App’x 924, 928 (11th Cir. 2015)

(upholding this Court’s dismissal for failure to comply with Federal Rule iefl €rocedure

20(a)); Brown v. Tallahassee Police Dep05 F. App’x802, 802 (11th Cir. 2006) (upholding

dismissal for failure to prosecute Section 1983 claims where plaintiff failémlow court order
to file amended complaint and court had informed plaintiff that noncompliance could lead
dismissal).
CONCLUSION
For the above stated reasons, the COBEFERS ruling on Plaintiff’'s original Complaint
and Motions for injunctive relief an@RDERS Plaintiff to file anotheramendment to his

Complaint withintwenty-one (21) days of this Order Should Plaintiff fail to abide by this
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directive, the Court will dismiss this case for failure to prosecute and faduialow a court
Order.

SO ORDERED, this 24thday ofMarch, 2017.

¥

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




