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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

MIGUEL ANGEL COMPEAN
Petitioner CIVIL ACTION NO.: 5:17<v-30

V.
TRACY JOHNS Warden

Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Petitioner Miguel Angel Compear(“Compeat), who is currently housed at D. Ray
James Correctional Facility in Folkston, Georgia, filed a Petition for WriHabeas Corpus
pursuat to 28 U.S.C. § 2241. (Doc. 2.) Respondent filed p&es (doc. 9), and Compean
filed a Reply (doc. 12). In thie briefs, the parties dispute whether the Federal Bureau of Prison
(“BOP™) properly calculated the service of Compean’s sentence issued by tlesl (Gtgttes
District Court for the Western District of Texas. As detailed below, Compéad ta exhaust
his available administrative remedies prior to ging this issue to this Court. Thu$
RECOMMEND that the CourDISMISS without prejudice Compeais Petition,DIRECT the
Clerk of Court toCLOSE this caseandenter the appropriate judgment of dismissadDENY
Compearnn forma pauperistatus on appeal.

However, as explained below, if the Court does not dismiss Compean’s Petition f
failure to exhaustthe Courtwill need to expand the record to address the merits of Compean’
Petition. Respondent’s substantive argumerasd supporting documentatioregarding

Compean’s sentencing calculation aneamplete andjive rise to grave concerns regarding the
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BOP’s calculation of Compean’s sentenc&iven these concerns,ORDER Respondent’s
counsel to provide a copy of this Report and Recommendation 8ettteon Chief for Sentence
Computations aBOP’s Designation and Sentence Computation Center.
BACKGROUND

On December 7, 2012n officer with the Greenville, TexaBolice Department arrested
Compean for violating a promise to appear #&meltraffic violations ofdriving while license
invalid anddriving with a child under eight not secured &yafety belt (Doc. 92, p. 5-18
40.) These misdemeanor offenses were changdie Justice Court, Precinct 2, Collin County,
Texas in Case Number§1-TR-12-00382, 0IFR-11-05935, 0IFR-11-05936" (Id.) Though
the Court does not have complete records for these misdemeanor cases, it agp€arapean
posted bondfter his arrestas the docket reporter all three cases include the notation “Posted
Bond.” (d. at pp.9, 13, 17.) However, Compean remained in the Hunt County {iil)
Compean entered nolo contendere pleas in these three cases on December 8d20t& (
received fing of: $155.00 in Case NumberOR-11-05935$21.75 in Case Number OIR-11-
05936;and $250.00 in Case Numb@l-TR-12-00382. (Id.) It appears Compean paid these
fines by some methoas the docket sheets list his fine amount balance as “$0.af)" The

Justice Court did not sentence Compean to any time in custody on these.clRafesy the

! TexasJustice Courts have original jurisdiction in criminal cases punlistmba fine only or punishable
by a fine and another sanction not consisting of confinement or imprisonmentCdasCrim. Proc.
Ann. § 4.11;seealsoSullo & Bobbitt, PLLC v. AbbottNo. 3:12CV-1926D, 2013 WL 1949835, at *4
(N.D. Tex. May 13, 2013foutlining judicial process of municipal and justice courts @&as including
fact that Justice Cowbnly have jurisdiction to impose finesJooksey v. State377 S.W.3d 901, 904
(Tex. App. 2012) (“Justice courts do not have jurisdiction over criminal violations thpbsie
confinement.”).




casedocketsindicate that he was released from the Hunt County Jail on December 10, 2012, §
the documents regarding these cases inclotkions of “Time Served.”|d.)

On December 6, 2012, the day before the Greenville, T@&xddise Department arrested
Compean on the stataffic charges, United States Magistrate Judge David Counts tiniited
States District Court for the Western District of Texas signed a criminal complanging
Compearnwith the federal offense of providirfglse information taa federalfirearmslicensee

Compl.,United States v. Compean, Case No. #2453 (W.D. Tex. Dec6, 2012) ECF Na 1.

Judge Countalsoissued a warrant fatompean’sarrest Warrant United States v. Compeagt

al., Case No. No. 7:22r-340 (W.D.Tex. Dec. 19, 2012)ECF No. 2. However, the United
States also sought, and the Court issued, a writ of habeas adrpussequendumApplication,

Order,& Writ, United States v. Compean, Case No. #2453 (W.D. Tex. Dec6, 2012) ECF

Nos. 3, 4, 5. That writ directedthe Greenville Police Department to deliver Compean to the
United States Marshaland for Compean to remain in the Marshatsistody during the
proceedings in Caseuwhber 7:12mj-453, thefederalcriminal complaint case themending
against Compeah Id.

On December 11, 2012, the United States Marshals Service took custody of Compe
(Doc. 92, p. 28.) The arrest warrg was returned unexecuted with a notation that it was

“supaceded By Writ Dated 12/6/12.UnexecutedArrest WarrantUnited States v. Compeagt

al., 7:12cr-340 (W.D. Tex. Dec. 19, 201, CF Na 6. It does not appear that Compean had an

initial appearance or any other hearings Gase Number 7:12mj-453 and tle case was

2 It is not clear from this record why the Government sought and received a Webeés corpuad

prosequendumwhich wagdirectedto the Greensville Police Department on December 6, 2012, when the

Police Department did not arrest Compean until the following day. The Gosetrstated inits
application on December 6, 2012, that Compean was already in the Greenville, Pelas
Department’s custody, but the arrest and booking records state that hetually/arrested on December
7,2012. (Doc. 9-2, pp. 79
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terminated on December 12012. Docket,United States v. Compean:12mj-453 (W.D. Tex.

Dec.6, 2012).
Also on December 19, 2012, thggand pry for the Western District of Texas returned a

tencount indictment against Compean and twedetendants. Indictment)nited Statesv.

Compeanegt al, 7:12¢r-340 (W.D. Tex. Dec. 19, 2012(CF No. 9. The grand jury charged

Compean withcommitting: conspiracy to smuggleogds from the United Staté€ount One);
giving afalsestatement in th@cquisition of aifearm(Counts Four, Six, Seven, Eight, Nine, and
Ten) andaggravateddentity theft (Counts Five and Seven)d. On December 26, 2017, Judge
Counts entered an Order of Temporary Detention ordering that Compean be held without b

until January 9, 2013. Oed United States v. Compeaet, al, 7:12cr-340 (W.D. Tex. Dec26,

2012), ECF No. 16. Judge Counts ordered “the attorney for the Government to notify th
appropriate court, probation or parole official, or state or local law enforcesffemal, or the

appropriate official of the Immigration and Naturalization Service so thatuktody of the
Defendant can be transferfgti Id. On January 9, 2013, after Compean waived his right to &
detention hearing, Judge Counts granted the Government’s motion for detention and ordered

Compean be detained. Ord&nited States v. Compeagt al, 7:12-cr-340 (W.D. Tex. Jan. 9,

2013), ECF No. 30.

Pursuant to a negotiated plea agreement, on February 11, 2013, Compean pled guilt
Counts One, Four, andvé of the federal Indictment, and the Government dismissed Counts Si
through Ten. On May 16, 2013, lie Honorable Robert Junell, United States District Judge for
the Western District of TexasentencedCompean tdermsof imprisonment of sixty monthsn
Count Oneand ninetysevenmonths on Counfour, to be served concurrentlas well as

twenty-four monthsmprisonmenton Count Fiveto be served consecutively to Counts One and
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Four. (Doc. 92, pp. 3238.) Thus, Compean received a sentence witaggegate term of
imprisonment of 121 months. Judge Junell ordered that Compean remain in custody pend
service of his sentenceld() Compean icurrentlyserving thissentence at D. Ray James, and
he has a projected release date of March 15, 2022.

At the time of hisDecember 7, 2012, arrest on and throughout his federal case, Compe
also had additional state traffic citation warraomtgstandingn Justice Court, Precin@, Collin
County, Texas. These warrants were filed idustice Court CasBlumbers 02TR-12-00497
(expired driver’s license) and 9ER-12-00796 (violation of promise for failure to appear)d. (
atpp. 26-27.) Though these misdemeanor warrants were issued on March 12, 2012, they wq
not executed when Compean was arrested on Omsreéy 2012. 1(.) Though the Court does
not have complete records for these misdemeanor cases, it appears that Compean was
actually arrested on these warrantdd.)( On June 3, 2013, approximately two weeks after
Compean was sentenden his feceral case, heentered pleas of nolo contendere in Case
Numbers 0ZFR-12-00497 and 0dR-12-00796. (d. at pp. 2125.) Compeanreceived a fine of
$55.00 in Case Number OR-12-00497 and $140.00 in Case NumbefTd12-00796. [d.)

It appears Compegpaid these fines by some methad the docket sheets list his fine amount

balance as “$0.00.”ld.) The Justice Court did not sentence Compean to any time in custody ¢
these charges However,the case dockets list his warrant status as “Time Sénaegdl his
release is noted as “Ting&erved” ona document signed by Judge Terry L. Douglas,ihstice

of the Peace for Precin2tof theCollin County Justice Court.ld. at pp. 21, 25, 40.)
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DISCUSSION

In his Section 2241 Petition, Compean generaijpes that hahould be awardecredit
toward his federal sentenfE the time he was in custody aftes arrest on Decemb@r 20123
(Doc. 2) He contends that he was able to obtain a bond on the state traffic charges, and he
remained in custodgfter his arrest so that he could be turned over to federal authorldeat (
pp. 34.) Further, in hiReply, Compeanargues that anyime he spent in custody could not
have been credited toward any state sentences, becausesémbsecesvere for Class C
misdemeanorsvhich areonly punishable by a fine under Texas law. (Doc. 12, $.)2Thus,
Compean reasons, the Collin County Justice Court did not impose (and could niobhased)
a sentence of detentionld

Respondent maintains thahis Court should not reach the merits of Compean’s
arguments because he failed to exhaust his administrative remedies concesrsegténce
calculation. (Doc. 9, pp.-B.) Respondent offers the Affidavit of Glenda Dykes, an
Administrative Remedy Cl&r with the BOP, in support of this argument. (Docl.p
Respondenalsocontends thaCompearcannot receive the months @edithe seeksoward his
federal sentendeecause he already received credit fat time toward state sentences. (Doc. 9,
pp. 8-10.) For this argument, Respondent primarily relies uponAttfidavit of Forest Kelly, a
Correctional Programs Specialist at the BOP’s Designation and Sentengait&oom Center.

(Doc. 9-2.)

® ThoughCompeanat times only requests credit from December 10, 2@r%vard, at other times he
appears to request all time that he spent in custody after his arrest.
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Whether CompeanExhausted his Administrative Remedes
A. Legal Requirementsfor Exhaustion
The Eleventh Circuit Court of Appedisisheldthat a Sectio2241 petitioners failure to

exhaust administrative remedies is not a jurisdictional def8entiageLugo v. Warden, 785

F.3d 467, 47411th Cir.2015) seealsoFleming v. Warden of FCI Tallahass&31 F. App’x

840, 842(11th Cir. 2015)(Section] 2241’s exhaustion requirement was judicially imposed, no
congressionally mandated, and . . . nothing in the statute itself dgppwetconclusionhat the
requirement[is] jurisdictional.”). Nevertheless, the Eleventh Circulias noted“that the
exhaustion requiremens still a requrement and that courts cannatisregard a failure to
exhaust . . if the respondent properly asserts the def€ndé. (citing SantiageLugo, 785 F.3d

at 475) Failure to exhaust administrative remedies is an affirmative defense and inreates a
required to specially plead or demonstraiaustion in their complaintJones v. Bock, 549
U.S. 199, 26 (2007) However, the normal pleading rules still appbnd dismissal is
appropriatevhen an affirmative defense appears on the face of a complaiaking it clear that

a prisoner annot state a claim for reliefld. at 214-15. Thus, when a partgdmits in his
complaintor petitionthat he has not exhausted the grievance process, dismissal is warrant

SeeOkpala v. Drew?248 F. App’x 72 (11th Cir2007) Cole v. Ellis No. 5:16CV-00316RS

GRJ, 2010 WL 5564632, at *3 (N.D. Fla. Dec. 28, 20E3shid v. Libety Cty. Jail, CV410-

092,2010 WL 3239241at *1 n.1 (S.D.Ga. May 3, 2010) (“Nothing idones . . forbids the

Court from dismissing a complaint pursuant to [42 U.S8C1P97e(a) if it is clear from the face
of the complaint that the prisoner has notadted all administrative remedies available to

him.”).




The requirement that the exhaustion of remedies occur “first in an agency abtiving
‘the agency [to] develop the necessary factual background upon which decisions should

based’ and giv[es] lte agency a chance to discover and correct its own errors.” Green v. Seg

for Dep’t of Corr, 212 F. App’x 869, 871 (11th Cir. 2006) (quotiAtexander v. Hawk 159

F.3d 1321, 1327 (11th Cir. 1998) (first alteration in original)). Furthermore, regjuirin
exhaustion in the prison settirfgliminatgs] unwarranted federadourt interference with the
administration of prisons” and all@scorrections officials time and opportunity to address

complaints internally before allowing theitiation of a federakcase.” Woodford v. Ngo, 548

U.S. 81, 93 (2006).

The United StatesSupreme Court has noted exhaustion must be “prfopl. at 92
“Proper exhaustion demands compliance with an agency’s deadlines and otharprotiedural
rules because no adjudicative system can function effectively without imposireg sderly
structure on the course of its proceedingdd. at 96-91 In other words, an instition’s
requirements define what is considered exhaustimmes549 U.Sat 218 It is not the role of
the court to consider the adequacy or futility of the administrative remed@seaf to the

inmate. Higginbottom v. Carter, 223 F.3d 1259, 1261 (11th Cir. 2000). The court’'s focu

should be on what remedies are available and whether the inmate pursued these peioretties
filing suit. Id.
Thus, under the law, prisoners must do more than simply initiate grievancesnilbse

also appeal any demniaf relief through all levels of review that comprise thgency’'s

* Although Woodfordwas a civil rights suit rather than a habeas petition, the Court “notedhtha
requirement of exhaustion is imposedadgministrative lawin order to ensure that the agency addresses
the issues on the merits.Fulgengio v. Wells, CV3026, 2009 WL 3201800, at *4 (S.D. Ga. Oct. 6,
2009) (emphasis in original) (quotiyoodford 548 U.S. at 90) (internal punctuation omijted hus,
exhaustion requirements are applicable to habeas petitions.
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administrative grievance proces®8ryant v. Rich, 530 F.3d 1368, 1378 (11th Cir. 2008p

exhaust administrative remedies in accordamitk the PLRA[Prison Litigation Reform Act]
prisoners mustproperly take each step within the administrative procggsjuotingJohnson v.

Meadows 418 F.3d 1152, 1157 (11th CR005); Sewell v. RamseyNo. CV406159,2007 WL

201269 (S.DGa. Jan27, 2007) (finding that a plaintiff who is still awaiting a response from the
warden regarding his grievance is still in the process of exhaustindrhisistrative remedies)

B. Standard of Reviewfor Exhaustion

“Even though a failuréo-exhaust defense is ngurisdictional, it is like” a jurisdictioal
defense because such a determination “ordinarily does not deal with thé ofesitgarticular
cause of actionBryant 530 F.3dat 1374 (internal punctuation and citation omitted). Further, a
judge “may resolve factual questions” in instances whghaustion of administrative remedies
is a defense before the coutt. In these instances, “it is proper for a judge to consider factg
outside of the pleadings and to resolve factual disputes so long as the factuak dispot#
decide the merits arttie parties have sufficient opportunity to develop a recaudl.at 1376.

In Turner v. Burnside, 541 F.3d 1079 (11th Cir. 2008), the Eleventh Cgeuforth a

“two-step process” thdbwer courtsmust employ whemxaminng the issue of exhaustion of
administrative remedies. First, the court is to take the plaintiff's version of ¢teerégarding
exhaustion as trudd. at 1082. If, even under the plaintiff's version of the factspthmtiff has
not exhausted, the complaint must be dismisddd. However, if the parties’ conflicting facts
leave a dispute as to whether plaintiff has exhausted, the court need not dafeplaaitiff's
facts as true.ld. Rather, “the court then proceeds to make specific findings in order to resol\
the dispted factual issues|[.]ld. “Once the court makes findings on the disputed issues of fact

it then decides whether under those findings the prisoner has exhausted his availg
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administrative remedies.’Id. at 1083. The Eleventh Circuit has held thalisrict court may
consider materials outside of the pleadings and resolve factual disputes regaldiogtion in
conjunction with a Rule 12(b)(6) motion to dismiss so long as the factual disputes do not dec
the merits of the case. SBeyant 530 F.3d at 1376-77.

C. Analysis of Compears Efforts at Exhaustion

Inmatesat D. Ray James must exhaust administrative remedies, beginning theangee
process locally with the Warden by using the contractor’s grievancedumese Doc. 91, p. 1)
This involves an attempt at informal resolution, which, if unsuccessfibllowed by filing a
formal complaintwith the Warden using BP-9 form. (d. at p. 2) An inmate may appeal the
Warden'’s response to the inmate’s complaint by filing alBRirm with the Regional Director.
(Id.) If the Regional Director denies the appeal, the inmate may then file a firell aph the
Office of General Counsel in Washington, D.C. by submitting a BP-11 fddr). (

The evidence before th&€ourt establishes thatCompean has not pursueany
administrativesolutionsrelated to the allegations raised in his Petitiond. &t pp. +2, 7)
Compean’s claims concern BO®&lated matterswhich must be appealed through the above
described procesand which Compeanfailed to do. Additionally, based on Respondent’s
submissions, it appears that the BOP’s administrative remedies aabkev/tl Compean, and he
has raised no contentions to the contrdryhis Petition, Compean did not indicate whether he
pursued anydministrative remedies before filing suit. (Doc. 2.) However, Respondent assel
that Compean has never pursued any of the available administrative measuresofathany
required levels while in BOP custody. (Doel9 Ms. Dykes, an administrativemedy clerk

for the BOP, avers that her review of Compean’s records indicates that he has nevéedubmi
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any administrative remedies during his incarceration, and she attaches detimdrdm the
BOP’s database confirming the samkg. &t pp. 1, 7.)

In his Reply, Compean does not deny that he failed to ptin@BOP’s administrative
remediesor arguethat those remedies weugavailable to him (Doc. 12, pp.-34.) Rather, he
argues that the Court should “dispense [sic] the exhaustion requireméiat. at p. 4.)
Petitioner’'s arguments on this front are nonsensical. He arguebeéhatise he is incarcerated
in a private facility, D. Ray James staff would not have the ability to modifyehisce. 1¢.)
However, as laid out above, D. Ray James’ grievance procedure includes avenues to b
matters directly before BOP officialscluding appeals to thRegional Directorand BOP’s
Office of General CounselCompean also argues that pursuing administrative remedies woul
be futile becauseéhe BOP has notified his attorney that there is no errohigisentence
calculation. However, his belief that the BORéview process would have been futile cannot
excuse hidailure to pursue that processligginbottom 223 F.3d at 1261 As for Compean’s
argument that his case presents “exceptional” circumstances, (doc. 12, e. Uhitdd States
Supreme Courhas rejected any “special circumstances” exception to exhaustion requiremen

Ross v. Blake, U.S.__ ,136S. Ct. 1850, 1856-58 (June 6, 2016).

Thus,even accepting Compean’s account as waéger theirst Turnerstep he failed to
pursue the prison’s available administrative remedies prior to filing hisoRetMoreover, if the
Court were to proceed to the seconutnerstep the Court finds that Respondent’s account of
Plaintiff's exhaustion to beeliable and accurateMs. Dykes affidavit and supporting materials
reveal that administrative processes were availab@®otapearto raise the claims regarding his

sentence calcation, but he utterly failed to pursue those remedies.
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Compeartailed to properlyexhaust hisavailableadministrative remedies prior to filing
this Petition. Consequently, the Court shoudSMISS Compears Petition without prejudice.
Il. Whether Compean is Entitled to Additional Credit Toward his Federal Sentence

A dismissalfor failure to exhaust would affordompean and the BOP the opportunity to
address Compean’s claims through the full administrative process prior atingighose claims
in this Court. Thus, the Court need not expresspmon on the merits of Compean’s claims
and the BOP’s sentence calculatiadowever, if the Court rejects the recommendation that this
matter be dismissed for lack of exhaustion, in order to resolveubstance of the parties’
positions,the Court will need further argument and documentation than that presented in t
parties’ filings to date.Moreover, at least on this record, the argumentsRleapondeninakes
in his brief andCorrectional ProgranSpecialist, Mr. Kelly,offers in his Affidavit appear
fundamentally flawed In essence, Respondent takes the position that Compean’s approximats
six months of custody was credited toward sentences issued by the Collin QustrdgCourt,
even though Texadustice Courts haveo jurisdiction to enter custodial sentegcand the state
charges Compean faced are only punishable by a fine. Moreover, the documentat®thbe
Court does not indicate that the Justice Court actually sedte€dompean to any time in
custody.

Section 3585 of Titlel8 of the United SatesCode which pertains to “credit for prior
custody,” is controlling for making credit determinations for sentences imposed umeder t
Sentencing Reform Act of 1984. This statute provides:

(@) Commencement of sentence. A sentence to a term of imprisonment

commences on the date the defendant is received in custody awaiting

transportation to, or arrives voluntarily to commence service of sentence at, the
official detention facility at which the sentence is to be served.
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(b) Credit of Prior Custody. A defendant shall be given credit toward theservi
of a term of imprisonment for any time he has spent in official detention prior to
the date the sentence commenees

(1) as aesult of the offense for which the sentence was imposed; or

(2) as a result of any other charge for which the defendant was arrested
after the commission of the offense for which the sentence was imposed,;

that has not been credited against anothdesea

18 U.S.C. § 3585 (emphasis addeB)etermitting thecritical question of whether the time
Compean spent in custody from December 7, 26d3une 3, 2013as been credited against
another sentence, thaistodylikely mees the initial languageof either Subsection(b)(1) or
(b)(2).

It appears Compean’s detention from December 7,,201Rine 3, 201,3nay have been
as a result of his federal charges,, i‘@s a result of the offense for which the sentence wag
imposed[.] 18 U.S.C. § 3585(lg1). The Western District of Texas issued the federal criminal
complaint, arrest warrant, and writ of habeas coguliprosequendumn December 6, 2012, the
day beforeCompean’sarreston state chargesWhile the GreenvilldPolice Department arrested
Compean onstate charges in Justice Court Case Numbef§R311-05935, 01TR-11-05936,
and 01TR-12-00382, he contends that he received a bond in those cases and only remaine
detention due to the federaharges against himlndeed, the dockstfrom these three cases
indicate thathe Justice Court gax@ompeara bond which he met (Doc. 92, pp. 9, 13, 17°)
Further Texas law indicates that Compean could not have been detained for an extended pe
of time on these Class @Gisdemeanor chargesTex. Code Crim. Proc. Ann. § 17.151 (“A

defendant who is detained in jail pending trial of an accusation against him mustdsedel

® As stated above, it appears Compean was never actually arrested on the state chatiges Gous
Case Numbers 62R-12-00497 and 02X R-12-00796 and had not been arrested ondlasrges at the
time of his transfer téederalcustody. The docket reports for these two cases inditaevarrants were
sent to CCSO (presumably Collin County Sheriff's Office) on January 23, 2013. 9R2opp. 21, 24.)
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either on personal bond or by reducing the amount of bail reqiitied state is not ready for
trial of the criminal agon for which he is being detained within. . five days from the
commencement of his detention if he is accused of a misdemeanor punishable by & fipe onl

State v. Granville373 S.W.3d218, 225 (Tex. App. 2012gff'd, 423 S.W.3d 399 (Tex. Crim.

App. 2014)(“[Defendant] was subject to being released quickly, given that he was arrasted fo
class C misdemeanor.”). Further, as explainegtéaterdetail below, Compean’s state offenses
were only punishable by a fine and not a sentence of deterftars,though this Court does not
have full records of Compean’s state casess entirely plausible thaCompean remained
detainedafter his arrestnot due to his state chargdmit instead “as a result of the offense for
which the[federal] sentence was impo$gti 18 U.S.C. § 358B)(1).

Even if Compean was detained due to the charges in Case NumbERs10105935, 01
TR-11-05936, and 0TR-12-00382, he was released from detention on those charges, at tk
latest, on December 10, 201fDoc. 92, pp. 9, 13, 17.) At that time, he had not been arrested
on his other state charges, and he was released to the custody of the United S&itas tv
answer the federal charges against hivtareover, vhile Compean was originallyansferred to
fedeal custody pursuant to the writ of habeas cogmiprosequenduhat writ only pertained
to thefederalcriminal complaint casgand that caseas closed on December 12, 2012. Docket,

United States v. Compean:12mj-453 (W.D. Tex. Dec. 6, 2012) It appears Compean

remained in custody, not undany state orders, bpursuant tdJnited States Magistrate Judge

Count’s Detention OrdersSeeOrders United States v. Compeaat,al, 7:12-cr-340 (W.D. Tex.

Dec. 26, 2012 & Jan. 9, 2013 CF Nos. 16, 30.This further supports the argument that
Compean’s time in custody while awaiting the resolution of his federalreagted from his

federal charges.
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Even if Compean’sdetention from December 7, 2012 June 3, 2013, wasomelow a
result of his state charges, those charges are “chargekifdr [Compeanjvas arrested after the
commission of the offense for which the [federal] sentence was imposed.” 18.U.S
8 3585(b)(2).According to thendictment in the Western District exas, Compean committed
the federabffenses for which he was sentenced on or about: December 2011 through DecemQ
10, 2012 (Count One)and September 11, 201@ounts Four anéFive). Indictment,United

States v. Compearet al, 7:12cr-340 (W.D. Tex. Dec. 19, 201L2(kCF No. 9. Compean was

arrested on his state warrants December 7, 2012. (Doc:2p. 1.) Thus, the commission of
his federal offenses predateid arrest on his state charges.

However, Responderdrgues thatregardless of whether Compean’s disputed time in
custodysatisfiesthe initial language ol8 U.S.C. § 358®)(1) or (2), it does notatisfy the
qgualifying languagethat the custody“has not been credited against another sentence
Specifcally, Respondet argues that the timEompean spent in custody from Decembér
2012,to June 3, 2012 was creditedoward the sentences he received in Collin County, Texas
Case Numbers G2R-12-00497 and 02X R-12-00796. (Doc. 2, pp. 23.) In Case Number 62
TR-12-00497, Compean was found guilty of driving on an expired driver's license, a Class

misdemeanor, andias sentenced to a $55.00 fingd. at pp. 2622, 40.) In Case Number, 02

6

Respondenprimarily addressed the same in his Response. HowRespondent contends that the time
Compean spent in custody frobecember 7, 2012, to December 11, 20%2s credited toward
Compean’s sentences @ollin CountyJustice Court Case Numbers-DR-11-05935, 01TR-11-05936,
and 01TR-12-00382. Attributing these four days to these three cases raises manys#rtigequestions
(discussed below) that araised byattributing the time after December 11, 20t Case Numbers 62
TR-12-00497 and 0ZR-12-00796 Case Numbers OIR-11-05935, 01TR-11-05936, and 0T R-12-
00382, like Case Numbers O0R-12-00497 and 0ZR-12-00796, involved Class @isdemeanorsfor
which the Justice Court could not have imposed a custodial sentence. Additidregilyears from the
limited documents before this Court that thesticeCourtimposed sentences of fines, not custady
these three cases. Thus, while the dockets of these cases include notations ofvititrigisismot clear
what, if any, time Compeaarctually served oanysentencegnposedn these three case€onsequently,
Respondent may be hard pressed to demonstrate that the time Compean spent in cosfodgiinber
7 throughll, 2012, was actually “credited against another sentence.”
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TR-12-00496, Compean was found guilty of violating a promise to appear,ass (T
misdemeanor, and was sentenced to a $140.00 fiteat pp. 24-26, 40.)

While Mr. Kelly states that the Texas court sentenced Compean to “time sedad 3 (
2, p. 2), the documents that he has attached to his affidavit only include tH& ir@erServed”
next to Compean’s “Warrant Status” and “Releaséd. qt pp. 2026, 40.) Thus, it igar from
evident that the Collin County Justice Court actuallyteseced Compean to “time servednd,
even if it hadto how much time. Moreover, it does not appear that the Justice Court could ha
sentenced Compean to any custody. As noted above, Texas Justice Courts have nojurisdi
over criminal chargepunishable by confinement or imprisonmefiex. CodeCrim. Proc. Ann.

8 4.11; Sullo & Bobbitt, PLLG 2013 WL 1949835, at *4Cooksey 377 S.W.3dat 904.

Additionally, the offenses of driving on an expired driver’s license and timglaa promise to
appearare both Class @Gisdemeanors. Tex. Transp. Code Ann. 8§ 521.457; Tex. Transp. CoQ
Ann. 8 543.009;4ee alsaloc. 92, pp. 2626 (charging offenses as Classniddemeanors) In
Texas, Class @Ghisdemeanors cannot be punished by any confinement and can only be punisk
by a fine not to exceed $500.00. Tex. Penal Code Ann. § 1EZ&nif some of the time that
Compean was in custoayuld have beensed to discharge the payment of his fines, it appears
he would have received a credit of at least 10@r every day of confinement. Te£ode
Crim. Proc. Ann. 8§ 45.048; Tex. Att'y Gen. Op.-0246 (2000) (Pursuant to article 45.048 of
the Texas Code of Criminal Procedure, defendant in a county jail for failure ta pag
assessed for a Class C misdemeanor should be credited at the rate of thanl&4900 per

day for each day or part of a day served in jail). Thusn under these circumstandgsmpean
would have discharged his $195.00 in fines in Case NumbeffRa2-00497 and 0AR-12-

00796 in two days, at the most.
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Mr. Kelly cites Program Statemer880.28 of the Sentence Computation Manual.
(Doc.9-2, p. 2.) Under thaBtatement “[a] sentence imposed by a court for ‘Time Served,’
means that all time spent in official detention (prior custody tieh result of the offense for
which sentence &s imposed, is included in the ‘Time Served’ sentence which the court impose
and cannot be awarded to any other sentence.” (DBcp948.) Mr. Kelly contends that the
time Compean was in custody “from December 7, 2D1Brough June 2, 2013, is cadsred
time that was credited against his ‘Time Served’ sentences, and cannot be @gdaiitstl his
federal sentence undg&r3585(b).” (Id. at p. 3.) However, as explained above, it does not appear
that the Justice Court actualimposed a custodial sence,'time served’or otherwisgor that it
could have done solt is even more doubtfuhat Compean spent December 7, 2Q@2June 2,
2013,in custody “as a result of the offense for which the sentence was impbsediue tothe
Class Cmisdemeanorsas Program Statement 5880.28quires Mr. Kelly’s application of
Program Statement 5880.28 and resultsegtence calculatiors based on the premise that
Compean spent nearly six months in custtdya result of” traffic offense®r whichthe Justice
Courtmust grant bond within fivdaysand on which the Justice Court had no legal authority to
impose a custodial sentencd.ex. Code Crim. Proc. Ann. § 17.151Tex. Penal Code Ann.

§ 12.23. Moreover, given that the “time served” notations in Compean’s state recerds w

entered by a Texas couss to Texas offenses and convictions, the law of Texas, rather than

Program Statement 5880.28, should be consulted to detewhatetime in custody, if anyhe
Texas Justice Coucredited toward Compean’s state senterices.
Respondent and Mr. Kelly also explain thahile Compean was in the United States

Marshals custody from December 11, 2012, until May 16, 2013, he was only in that custog

" Of course, the question of how to impose and execute Compean’s federal senteneitréstieral
authorities. Butler v. Warden, FCC Colemdviedium, 451 F. App’x 811, 812 (11th Cir. 2011).
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under a federal writ of habeas cor@tsprosequendum®“If a defendant is in state custody and
he is turned over to federal officials for federal prosecution, the state govermros#’ of
jurisdiction is only temporary. The prisoner will be returned to state oustiothe completion
of the federal proceedings or the federal sentence if the federal govemistees to execute it

immediately.” Powell v. Jordan, 159 F. App’x 97,9800 (11th Cir. 2005) (quoting Causey V.

Civiletti, 621 F.2d 691, 693 (5th Cit980)). “A writ of habeas corpusl prosegandumis only
a loan of the prisoner to another jurisdiction for criminal proceedings in tt&virgy
jurisdiction.” Civiletti, 621 F.2d at 693. As BOP Program Statement 5880.28 explains, “[t]im
spent in custody under a writ of habeas corpus fromfedearal custody will not in and of itself
be considered for the purposf crediting presentence time.”

As an initial matter, it is not clear that Compean was primarily in state custody fror
December 11, 2012, until May 16, 2013. When he was transferredleral custody, he had
entirelysatisfiedwhatever sentence he received in Justice Court Case NumbeRs 111-05935,

01-TR-11-05936, and OTR-12-00382. Further, he had not been arrested in Case Numbers O

TR-12-00497 and 0 R-12-00796, ad no orders of detention had been issued in those casesg.

Thus, it is uncleawhy Respondent contends Compe&eas in state custodgfter December 11,
2012 The Western District of Texas issued Wré of habeas corpusd prosequendurrior to
Compean’s release amtate charges (indeed, it appetirs writ was issuegrior to his arrest).
Moreover, that writ only applied to Compean’s federal criminal complairg, CGeseNumber

7:12mj-453, and that case was terminated on December 19, 2012. Dabketd Statess.

Compean 7:12mj-453 (W.D. Tex. Dec.6, 2012). Compean remained in custody pursuant to
United States Magistrate Judge Coumketentionorders and DistrictJudge Junell ordered that

Compean remain in custody pending service offéikeral sentenceOrders,United States v.
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Compeanet al, 7:12cr-340 (W.D. Tex. Dec. 26, 2012 & Jan. 9, 2QIBCF Nos. 16, 30(Doc.

9-2, pp. 32-38.)

Moreover while time spent in “secondary” federal custody on a writ of habeas catous
prosequendunis not“in and of itself” (i.e., automatically)counted toward a federal sentence
suchtime also is not automatically discounted. Rather, the inquiry must still be madehif
time was actually credited toward a state sentence. Indedljtlier, the case cited byhe
Respondent, see doc. 9, p. 10), the Eleventh Circuit explained thHathen the federal
government takes possession of a state prisoner pursuant to a writ of habeasadorpus
prosequendunthe state’s custody is not interrupted.” 451 F.’Amd 812. However, the court
went on to further hold that “if [the petitioner] was detained without credit tgyvany sentence
prior to serving his federal sentence, he would be entitled to credit on his fedezatsamder
18 U.S.C. § 3585(b)(2). Id. The court explained that‘though the record indicates that [the
petitioner] received a total sentence of 30.3 months’ imprisonment, the record does mpt cleg
show what sentences [the petitioner] received in each of his four concurrent statenjtsdy
Id. at 813. Therefore, the Eleventh Circuit vacated the district court’s judgmentraadded
the case with instructions to “expand the record and calculate any potentialitedcdays of
detention.” Id.

Similarly, in this case, it appears thtae BOP musttake a closer look at a more fully
established record to assess whether Compearaetaally detained without credit toward any
sentence prior tdahe commencement dfis federal sentence.Compean’s administrative

grievance process will providag¢ BOPwith that opportunity.
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lll.  Leave to Appeal in Forma Pauperis

If the Court dismisses Compean’s Petition for failure to exhaust, the Court disold
denyhim leave to appeah forma pauperis ThoughCompeanrhas, of course, not yet filed a
notice of appeal, it would be appropriate to address these issues in the Court’s disienssal.
Fed. R. App. P24(a)(3) (trial court may certify that appeal of party proceedmdorma
pauperisis not taken in good faith “before or after the notice of appeal is filed”). An appedq
cannot be takem forma pauperisf the trial court certifies that the appeal is not taken in good
faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this context must |

judged by an objective standar Busch v. Cty. of Volusia, 189 F.R.D. 687, 691 (M.D. Fla.

1999). A party does not proceed in good faith when he seeks to advance a frivolous clairmn

argument. SeeCoppedge v. United States, 369 U.S. 438, 445 (1962). A claim or argument

frivolous when it appears the factual allegations are clearly baseless or the legal theories

indisputably meritless._ Neitzke v. Williamnd90 U.S. 319, 327 (1989); Carroll v. Gross, 984

F.2d 392, 393 (11th Cir. 1993). Stated another wain &arma pauperisction is frivolousand
thus, not brought in good faith, if it is “without arguable merit either in law ar’faNapier v.

Preslicka 314 F.3d 528, 531 (11th Cir. 2008ke als@Brown v. United States, Nos. 407CV085,

403CRO001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Given the above analysis Gbmpeafs Petition and Respondent’s Response, there are nd
non4rivolous issues to raise on appeal, and an appeal would not be taken in good faith. Th

the Court shoul®ENY in forma pauperistatus o appeal.
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CONCLUSION

Based on the foregoing, RECOMMEND that the CourDISMISS without prejudice
Compears Petition for Writ of Habeas Corpus, filed pursuant to 28 U.S.C. § 2241, (doc. 1), an
DIRECT the Clerk of Court taCLOSE this case. | furtheRECOMMEND that the Court
DENY Compearleave to proceenh forma pauperion appeal.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Reponmich
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so willbatea
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a proper vehiq
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novadetermination of those portions of the report, proposed
findings, or recommendatiot® which objection is made and may accept, reject, or modify in
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

judgment entered by or at the direction of a District Judge.
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The Court DIRECTS the Clerk of Court to serve a copy of this Report and
Recommendation upddompearand Respondent.

SO ORDERED andREPORTED and RECOMMENDED, this 29th day oSeptember,

//Jé'% &

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2017.
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