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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

RHONDA SWEAT,
Plaintiff, CIVIL ACTION NO.: 5:17cv-52

V.
NANCY A. BERRYHILL, Acting

Commissioner of th&ocial Security
Administration

Defendant

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff contests the decision of Administrative Law JuBgell S. Carte(“the ALJ” or
“ALJ Cartel) denying herapplication for 8pplementalSecurity hcome Plaintiff urgesthe
Coutt to either issue her a favorable decisionreverse and remand the ALJ's decision
proper consideration Defendant asserts the Commissioner’s decision should be affirmed. F
the reasons which followl RECOMMEND the Court REVERSE AND REMAND the
decision of the Commissioner, pursuant to sentence four of 42 U.S.C. § 405(t)rther
consideration consistent with this opinion. | dRIBECOMMEND the CourtDIRECT the Clerk
of Court to enter the appropriate judgmentedfersal and remarahd toCLOSE this case.

BACKGROUND

Plaintiff filed an application foiSupplemental Security Inconen December 5, 2013

alleging thatshe became disablethat same day due to her suffering fromlupus and

fiboromyalgia, among other impairments. (Doe€29p. 22; doc. 15, p. 2. After herclaim was

L plaintiff's initial alleged onset date was December 1, 2010, but she later antlisd#ate to December
5, 2013, the date on which she filed her Social Security claim. (Doc. 9-2, p. 20.)
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denied initially and upon reconsideration, Plaintiff filed a timely request Fewaaing. (Doc. 9
2, p. 20.) On February 26, 2015ALJ Carterconducted a hearing at which Plaintiff, who was
represented by counsel, appeared and testified. Michael C. Dorsey, ianaocatpert, also
appeared at the hearinglephonically ALJ Carterfound that Plaintiffhad beennot disabled
within the meaning of thé&ocial Security Act(“the Act”), 42 U.S.C. § 30Xt seq., from
December 5, 2013, through the date of his decisioid.) ( The Appeals Council denied
Plaintiff's request for review of the ALJ’s decision, and the decision of the Atane the final
decision of the Commissioner for judicial reviewd. @t p. 3

Plantiff, born on June 20, 197%vasforty (40) years old whemALJ Carterissued his
final decisioron April 26, 2016. I¢. at pp. 32, 34.) She has a high school educatitnsome
college creditandis able to communicate in Engligind perform basicnath (Id. at p. 32)
Plaintiff's past relevant work experience includeptymentas a cashier, fast food worker, and
house cleaner.Id.)

DISCUSSION

The ALJ’s Findings

Title 1l of the Act defines “disability” as the “inability to engage in asybstantial
gainful activity by reason of any medically determinable physical or mentairimgra which
can be expected to result in death or which has lasted or can be expected to lesttiouaus
period of not less than 12 months42 U.S.C. § 42@1)(1)(A). The Act qualifies thealefinition
of disability as follows:

An individual shall be determined to be under a disability only if [pbyfsical or

mental impairment or impairments are of such severity [$lae is not only

unable to do [herpreMouswork but cannot, considering [heagje, education, and

work experience, engage in any other kind of substantial gainful work which
exists in the national economy . . ..




42 U.S.C. 8§ 423(d)(2)(A). Pursuant to the Act, the Commissioner has estalalifivedtep
process to determine whether a perswets the definition of disability20 C.F.R.8 416.920;

Bowen v. Yuckert, 482 U.S. 137, 140 (19858e als@0 C.F.R. § 404.1520.

The first step determines if the claimant is engaged in “substgairaul activity.” 1d.
8 416.920a)(4)(i); Yuckert 482 U.S. atl40. If the claimant is engaged in substantial gainful
activity, then benefits are immediately denied. If the claimant is not engaged amy such
activity, then the second inquiry ishether the claimant has a medically severe impairment or
combination of impairmentas defined by the “severity regulatidbnld. 8 416.920a)(4)(ii), (c);
Yuckert 482 U.S. at 1441. If the claimant’s impairment or combination of impairments is
severethen the evaluatio proceeds to Stephfee. The third step requires a determination of
whether the claimant’s impairment meets or equals one of the impairments listed irdéhefCo
Federal RegulationSthe Regulations”and acknowledged by the Commissioner as sufficiently
severe to preclude substantial gainful attiv Id. 8 416.920a)(4)(iii), (d); 20 C.F.R. Pt. 404,

Subpt. P. App. 1; Phillips v. Barnhart, 357 F.3d 1232, 1238 (11th Cir. 2004). If the impairme

meets or equals one of the listed impairments, the plaintiff is presumed disabldd.

§ 416.920a)(4)(iii), (d): Yuckert 482 U.S. at 141.

If the impairment does not meet or equal one of the listed impairments, the sequent
evaluation proceeds to the ftlu step At Step Four, a determination is made as to whelteer
impairment precludes the claimant from performing past relevant work, i.etherhthe
claimant has the residual functional capagitRFC”) to perform past relevant work.Id. §

416.92@a)(4)(iv), (e), (f); Stone v. Comm'r of Soc. Sec., 503 F. App’x 692, 693 (Tith2013)

(per curiam) A claimant'sRFC*is an assessment . . . of the claimant’s remgimibility to do

work despite [hermpairments.” Stone 503 F. App’xat 69394 (ellipsis in original)quoting

ial




Lewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997)j.the daimant is unable to perform

herpast relevant work, the final step of the evaluation process determines whetierable to
adjust to other work in the national economy, considering age, education, and work
experience.Phillips, 357 F.3d at 1239. Disability benefits will be awarded only if the claimant
is unable to perform other workd. 8 416.920a)(4)(v), (g);Yuckert, 482 U.S. at 142.

In the instant case, the AlQarterfollowed this sequential process to determine that
Plaintiff did not engage in substantial gainful activity during the period fronalleged onset
date of December,2013 through the date dhe ALJ’sdecision on April 26, 2016(Doc. 92,
pp. 22, 34.) At Step Two, ALZLarterdetermined that Plaintiff had number of conditions
considered “severe” under the Regulations, including lupus disease of the lung, filgiamyal
obesity, bilateral foot arthritisstatuspost right knee surgery, left shoelddisorder left carpal
tunnel syndrome, major depressive disorder, and anxietty. af p 22 (citing 20 GF.R. 8
416.920(c).) At the next step, the ALJ determined that none of Plaintiff's impairments ol
combination dimpairments met or medically equaled a listed impairment under the Regulation
(Id. at pp. 22—24 (citing 20 C.F.R. §§ 416.920(d), 416.925, 416.926).)

After considering the entire recordlJ Carter found Plaintiff had the RFC to perform
sedentaryvork as defined in 20 C.F.R.416.9¢(a) with the following exceptions: the freedom
to briefly stretch every 30 minutes without being taken off task; occagigm#&b onethird of an
eighthour workday) pushing and pulling at the sedentavglt frequet fingering, grasping, and
manipulating; avoidingdpot or cold temperature extremes, working outside, and exposure to dug
smoke, fumes, and chemicals; avoidioigmbing ladders and heights; and the inability to
perform complex or senskilled tasks. Ifl. at pp. 2432.) In determining Plaintiff's RFC, the

ALJ also found her capable of performing dodive step repetitive tasks and of having casual
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contact with ceworkers and the public.ld. at p. 24.) Pertinently, ALCarterdetermined that
Plaintiff's severe physicampairmentswould likely result in some symptoms and work related
limitations but that none of them would lead her to miss more than three days of work per mon
as Dr. Charles Galea, one of her treating physiciapsed. [d. at pp.25-29, 36-31.) Thus,
based on an extensive review of tnedicalevidence submitted, the ALJ concludethintiff
was able to perform a limited range of sedentary wadk.af pp. 24-32.)

At Step Four, ALJ Carteiound Plaintiff unable to perform her past relevant work as a
cashier, fast food worker, or house cleaner because eaexgebded the sedentary exertional
level as limited by Plaintiffs RFC (Id. at p. 32.) However, considering Plaintiff's age,

education, work experience, and R ALJ concluded at the fifth and final step that Plaintiff

could perform the occupations dbcument preparer, printed circuit board screener, and lens

inserter, all jobs that exist in significant numbers in the national econoldyat (pp.32-33.)
Therefore,after applying the fivestep processALJ Carter determinedhat Plaintiff was not
disabled within the meaning of the Actd.(at pp. 33-34.)
Il. IssuePresented

Plaintiff presents one issue for appeal: whether the ALJ errddaountiig the opinion
of her treating physician, Dr. Charles Galea, that Plaintiff would mm® than three days of
work per monthwhen the ALJ afforded great evidentiary weight to the rest of Dr. Galea’s
opinion. Plaintiff argues ALJ Carter’'s decision in thisspectlacked good cause, was not
supportedoy substantial evidence, and did not comply v@titial Security Ruling 8SR) 96-

2p. (Doc. 15, pp. 15-16.)

th,




[I. Standard of Review
It is well-established that judicial review of social security cases is limited to questions (
whether the Commissioner’s factual findings are supported by “substantidneg|” and

whether the Commissioner has applied appropriate legal standaadeelius v. Sullivan, 936

F.2d 1143, 1145 (11th Cir. 1991); Martin v. Sullivan, 894 F.2d 1520, 1529 (11th Cir. 1990).

reviewing court does not “decide facts anew, reweigh the evidence orebsis judgment for

that of the Commissioner. Dyer v. Baamnt) 395 F.3d 1206, 1210 (11th Cir. 2005). Even if the

evidence preponderates against the Commissioner’s factual findings, the osuraffim a
decision supported by substantial evidenick.

However, substantial evidence must do more than create a suspicion of the existencq
the fact to be proved. The evidence relied upon must be relevant evidence wlasbrelke

mind would find adequate to support a conclusion. Ingram v. Comm’r of Soc. Sec. Admin., 4

F. 3d 1253, 1260 (11th Cir. 2007). The substantial evidence standard requires more thg
scintilla but less than a preponderance of evidem@ger, 395 F.3d at 1210. In its review, the
court must also determine whether the ALJ or Commissioner applied approprhtetaeglards.
Failure todelineate and apply the appropriate standards mandates that the findings && vaci
and remanded for clarification. Cornelius, 936 F.2d at 1146.
The deference accorded the Commissioner’s findings of fact does not extend to |

conclusions of law, which enjoy no presumption of validity. Brown v. Sullivan, 921 F.2d 1233

1236 (11th Cir. 1991) (holding that judicial review of the Commissioner’s Egatlusions are
not subject to the substantial evidence standard). If the Commissioner tads tei apply
correct legal standards or to provide the reviewing court with the means to ideterhether

correct legal standards were in fact applied, thertcmust reverse the decision. Wiggins v.

Df
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Schweikey 679 F.2d 1387, 1389 (11th Cir. 1982yerruling by statute on other grounds

recognized by Lane v. Astrue, No. 8:2CV-345-T-27TGW,2012 WL 292637, at *4M.D. Fla.

Jan. 12, 2012).

V. Whether ALJ Carter Properly Discounted the Opinion of Plaintiff's Treating
Physician

Plaintiff asserts the ALJ’s failure to give proper creditDio Galex's full opinion is
reversible error. (Doc. 1%p. 15-16) Dr. Galea, Plaintiff's longtime treating rh@atologist,
opined that Plaintifivas “capable of lifting and/or carrying 20 pounds occasionally and less tha|
ten pounds frequently and standing and/or walking for at least two hours in afhaight
workday.” (Doc. 92, p.31) Further, he opined tha&laintiff would needfrequent walking
breaks and would need periodically elevatéher legs and her position between sitting and
standing. Dr. Galea found Plaintiff capable of performing occasional posttiafi@s, such as
reaching, handling, fingering, and feeling, but that she was limited in her pushing ang pul
abilities. He also determined Plaintiff should avadncentrated exposure to extreme cold or
heat, wetnesshumidity, noise, and all exposure to gasesl hazards such as machinery or
heights. Finally, Dr. Galea opined that Plaintiff would, on average, miss more thalayseof
week per month. Id.; see alsodoc. 921, pp. 2623 (Dr. Galea’s April 10, 2015/edical
Physical Medical Source Statement)With the exception of Dr. Galea®nal opinion that
Plaintiff would average more than three days of missed work each month, whicGakier
rejected as'speculative and not supported by the total case rgctind ALJ assignecthis
opinion great evidentigrweight. (Doc. 92, p. 31.) Indeed, the balance of Dr. Galea’s opinion
is incorporated into Plaintiff's RFC as determined by ALJ Cartkt. af p. 24.)

Plaintiff aversALJ Carter lackd substantial evidencand good caust discount Dr.

Galea’sfinal opinionthat Plaintiff would be absent from wonkore than three times per month.




(Doc. 15, pp. 1516.) Plaintiff contends the ALJ failed to identify a contrary medical opinion to
supporthis decision taliscountDr. Galea’sand that the total case record supports the opinion at
issue. (Id.) In this respect, Plaintiff points tbr. Galea’s longerm treating relationship and
knowledge of her medical conditioher owntestimonyregardingher fatigue and difficulties
Dr. Robert Packer's testimony as a consultative examinand Plaintiffs June 2014
hospitalization (Id. at pp.16-18.) Finally, Plaintiff argues that ALJ Cartelid not properly
apply SSR 962p and did not follow the requirements of 20 C.F.R. 8§ 416.9g60br to
discounting Dr. Galea’s opinion.ld( at pp.19-21.) If Dr. Galea’s full opinion is properly
credited, Plaintiff asserts that a finding of disability woulecessarilyissue in light ofthe
vocationalexpert’s testimony regarding Plaintiff's ability to find work despite her limitatfons.
(Id. at pp. 16, 18, 23.)

Defendant maintains that ALJ Carter reasonably concluded that Dr. Galgaisn
regarding Plaintiff's ability to maintain wkplace attendance was speculative and not supporteq
by the total evidence of record. (Doc. 16, pp. Bgfendant argues thaven though Dr. Galea
is a treating physician, his discounted opinion speaks to Plaintiff's RFC, whiah issue
reserved to the Commissiondid. at p. 6.) Further,drause Dr. Galea only checked a form box
regarding Plaintiff's likely days misseDefendant contendse failed to cite evidence or explain
his opinion, rendering it “conclusory speculation” with an unclear bgkisat p. 7.) Defendant
asserts ALJ Carter had good cause and substantial evidence to discount Ds Gateah

becausePlaintiff did not frequently report being fatigued, testified she was able to take care d

herself and occasionally hurgndhad unsubstantiated subjective complaints of pain and othef

2 The \ocationalexpert testified thatwhen accounting for Plaintiff’s limitations as found in her RFC, she
would be unable to find sustainable work in the national economy if gtageed more than one missed
day per month. (Doc. 9-2, pp. 66—67.)




disabling symptoms. Id. at pp.8-9.) Finally, Defendant contends the ALJ's decision to
partially discount Dr. Galea’s opinion was supported by the state agency medical anassult
who both opined that Plaintiff would not bsignificantly limited in maintaining regular work
attendance. Id. at p. 9 (citing doc. 9-3, pp. 12, 30).)

In her Reply, Plaintiflassertghat Dr. Galea’s records objectively reveal her limitations
and problems with varying degrees p&in (Doc. 17, p. 1.) She reiterates that Dr. Galea’s
opinion as to her missing more than three days of week per monthased bnhis many
examination®f her andheresulting objective findingsFurther, Plaintiff contends Defendant’s
“checked box” argument is without meras therest of Dr. Galea’s opinion, which the ALJ
afforded great weight, was on the same forrid. &t p. 2.) In sum, she contends that if Dr.
Galea’s opinion “is entitled to great weight as found by [ALJ Carter], thesempinion should
be entitled to great weigh} the[ALJ] should not be allowed to pick and choose the portions of
this opinion togive credence and great weigh{ld. at p. 3.)

“Medical opinions are statements from physicians and psychologists or oteptable
medical sources that reflect judgments about the nature and severity of [tmanclsi
impairment(s), inclding [the claimant’s] symptoms, diagnosis and prognosis, what [theg

claimant] can still do despite impairment(s), and [the claimant’s] physical or mesttattions.”

Winschel v. Comm’r of Soc. Sedc631 F.3d 11761178<79 (11th Cir. 2011)alteration in
original) (quoting 20 C.F.R. 88 404.1527(a)(2)16.927(a)(9) “The law of this circuit is clear
that the testimony of a treating physician must be given substantial or cobldeesght unless

‘good cause’ is shown to the contraryLéwis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997

(citations omitted).




“Good cause exists ‘when the: (1) treating physician’s opinion was not bolstetbd by
evidence; (2) evidence supported a contrary finding; or (3) treating physi®@aiiion was
conclusory or inconsistent with the doctor’s owndnal records.” Winsche] 631 F.3d at 1179

(quoting Phillips, 357 F.3d at 1241). “The ALJ has wide latitude to determine what weight tq

\—4

assign to those opinions, so long as he operates within the regulatory and judrealdrks.”

Zanders v. ColvinNo. CVv412182, 2013 WL 4077456, at *5 (S.D. Ga. Aug. 12, 201Fjor

instance, when discounting a medical opinigime ALJ] should consider several factors,
including the examining relationship, the treatment relationship, the doctor salsgsmn,

whether the opinion is amply supported, and whether the opinion is consistent with the recorgd.”
Id. (citing 20 C.F.R. 88 404.1527(c316.927(c). Thus, theALJ is not obligéed to agree with a

medical opinion if the evidence of record tends toward a contrary conclusion k Sryéeckler

764 F.2d 834, 835 (11th Cir. 1985) (citations omittethowever, “he ALJ must state with
particularity the weight given to different medl opinions and the reasons therefowinschel
631 F.3d at 1179citation omitted). Failure to “clearly articulate the reasons for givisg le
weight to the opinion foa treating physician” is “reversible error.Lewis, 125 F.3d at 1440
(citation omitted).

The question the Court must determine is not whether Dr. Galea’s opmlaintiff's
ability to maintain attendanceas correct or supp@dl bythe record but whether, consistent
with applicable law, ALJ Carter had good cause, supported by substantial evidencdélyto par
discount Dr. Galea’s opinion.This particular opinion of Dr. Galea—that Plaintiff would on
average miss more than three days of work per mmewds generallyrejected by the ALJ as
“speculative and not supported by the total case record.” (D@¢c.® 31.) ALJ Carte

discounted this opinion without explaining why evidence showed it was speculative, without

10




citing to any contrary evidence of record, andhout showing whyit was not supported by the
total case record. Givehdt the ALJ afforded great weight to the rest of Dr. Galea’s opinion and
used it as the foundation of Plaintiff's RFC, the paucity of explanation as to whyottiien of
his opinion was rejected is striking. The Court recognizes that an ALJ is not detqudescuss
every detail contained in a claimant’s recobyer, 395 F.3d at 1211. éVerthelessthe ALJ
shouldhavediscussed with more specificity and thoroughness the medical evidence of recard
inconsistent with the opinion at issu8imply characterizing an opinion as “specula@ve not
supported by the total case record” without any supporting explanation or citatmmcissory
and falls short othe requirement to “clearly articulate the reasons” for discounting a tyeatin
physician’s opinion.Lewis, 125 F.3d at 1440 (citation omitted).

There may well be evidence of recdah@tcontradicts Dr. Galea’s opinion trat shows
it is wholly speculative However, based othe lack of explanation provided by AlQarter’'s
decisionon this particular issyghe Courtcannot discar whetherthere was‘good cause”or
substantial evidencéo reject Dr. Galea’s opinion on Plaintiff's ability to maintain regular

workplace attendance&SeelLupo v. Colvin, No. 8:142V-1791, 2015 WL 12844409, at t#1.D.

Fla. Sept. 23, 201%yemanding foffurther consideration and noting thathere the ALJ chooses
to give an opinion substantial weigtghe may notherrypick the report for favorable positions

and discard the rest without some explanat@ndoing sd); Sommerfeldt v. Comin of Soc.

Sec, No. CV213146, 2014 WL 4187503, at *3 (S.D. Ga. Aug. 22, 20{4) the [RFC]

conflicts with an opinion from a medical source, the adjudicator expsain why the opinion

was not adopted.” (citing SSR 8®)); accordMyles v. Astrue, 582 F.3d 672, 6{8th Cir.
2009) (*An ALJ may not selectively consider medical repomespecially those of treating

physicians . . . It is not enough for the ALJ to address mere portions of a doctor’'s report.|

11




(citations omitted) Unlike ALJ Carter's decision herén cases where courtsave found
substantial support to discount a treating doctor’'s opinion on workplace attendangéJthe
provided particularized explanati@nd detailed reasons, including specific comparisons to thg

record, to discount the doctor's opinion. See, e.g. Johnson v. Berryhill, No.

3:16CV500/MCR/EMT, 2018 WL 1464055, at *5-& (N.D. Fla. Feb. 28, 2018)gport and
recommendation adopted, 2018 WL 1463700 (N.D. Fla. Mar. 23, 2018)

Defendant’'s arguments in support of the ALsufficiently explaineddecision are
unavailing. Defendant contends that Dr. Galea’s opinion was “unsuppobteciuse it was
expressed only in a “checked box.” (Doc. 16, pgB.Y Although true, the rest of Dr. Galea’s
opinion, which ALJ Carter assigned greatdentiary weightwas also contained on this same
Social Securityform and relied heavily on checked boxesSed Doc. 921, pp. 2123.))
Moreover, the forndirected Dr. Gale#o issue opinions based on his “findings with respect to
medical history, clinical and laboratory findings (or lack thereof), diagnogiscibed treatment
and response, expected duration[,] and prognosisl”a( p. 21.) In light ofPlaintiff's longer
than twoyear treating relationship with Dr. Galea and the many hospitalizairangdical visits
she requirediuring that time, (doc. 15, pp. 5-12; doc. 17, pp. 1BR)Galea clearlynad support
from Plaintiff's medical history to form his workplaegtendancepinion® Furthermore, when
properly construedthe cases Defendant cites for the proposition that lack of supjoome
suffices for“good cause” to discount an opinion, (doc. 16, p@),show that inconsistenoyr

contradiction are the touchstones of good case, e.g.Brown v. Comm’r of Soc. Sec., 442

F. App’x 507, 515 (11th Cir. 201Iper curiam)opinionrejected as conclusory amtonsistent

® Importantly, the ALJ discounted this opinion not because it wrssipported within the forrbut

becausédt was “speculative and not supported by the total case recorddt. @2, p. 31.) The ALJ,
however, failed to show how the record contradicted or failed to support this findmgpe clear, e

Court pointsto this information only to show Bfendants assertiorthat Dr. Galea had no suppéot his

opinionis incorrect as a matter of record, not to indicate that Dr. Gadgaison is necessarilgccurate

12




with treatment noteand examinatios); Anderson v. Comnn’of Soc. Seg.441 F. App’x 652,

653-54 (11th Cir. 2011) (per curiam) (opinion rejected asinternally inconsistent and

unsupported by objective evidenc®arclay v. Comm’r of Soc. Sec., 274 F. App’x 738, 740

(11th Cir. 2008)per curiam)(opinion rejected as unsupported and inconsistent with treatment
notes) Phillips, 357 F.3d at 124@l1 (opinionrejected as inconsistent with doctor's prior
observations and claimant’'s own testimony).

Here, ALJ Carter failed to show how Dr. Galeasrkplace attendancepinion was
internally inconsistent, inconsistent with his own records, or contrary to otherahedidence
of record. Although it may be the case that Dr. Galea’s opinion is contradicted by otharevide
of record or unsupported by the total case record, the ALJ's decisimmesently stated leaves
the Court to guess as to what evidence is inconsistent with or undermines his opinion. At oyver
1,400 pages, (doc. 9), the record in this case is quite voluminouthea@durt cannot be tasked
with scourngits many pages in search of evidence to support the AlnEgplainecand uncited
determination tgartly discount Dr. Galea’s opinion.

To be sure, Defendant points to three pieces of evidence from the record to sugport AL
Carter’'s decision: 1) Plairitis lack of frequent fatigue report®) Plaintiff's testimony that she
could care for herself and hunted on occasion; and 3) the opinions of the state agency medical
consultants that Plaintiff was “not significantly limited” in maintaining regular attecel
(Doc. 16, pp. 89 (record citations omitted).However, lack of frequently reported fatigoethe
ability to care for oneself and occasionally hant not dispositive of, or substantial evidence
against,whether apersonwho suffers from lupus and fibromyalgzan maintainfull-time

regularworkplace attendanceachweek of every month.SeeEnright v. Astrue, No. 8:02v-

1225, 2008 WL 476670, at *6VI.D. Fla. Feb. 19, 2008)remandingan ALJ’s rejection of a

13




treating dotor’s opinionas speculativeand lacking objective support for further consideration
because there was “no indication that the [ALJ] took into consideration when e\@lliaén
doctor’s] opinions that the hallmark of fiboromyalgia is the lack of objecfindings”).
Moreover, the relevance of fatigueportsto Plaintiff's workplace attendance is of only minor
probative value such that it fails to constitute substantial evidence to supportXisedactision.

SeeGaskin v. Comm’r Soc. Sec., 533 F. Api929, 931 (11th Cir. 2013per curiam)Absent a

statement explaining the reasons for discourdingedical opinion, courts “will decline to affirm
simply because some rationalgiven the record-might support the ALJ’s conclusion.”
(citation omitted)). Finally, although a contrargpinion from a stateagencymedicalconsultant
could provide the necessary “good causegiddially discount Dr. Galea’ opinion, and the state
agency consultant’s herfeund that Plaintiff was “not significantly limited” in rnrdaining
regular attendance, (doc:39 pp. 1243, 36-31), ALJ Carter expressly narrowed #nadentiary
weight of these 2014 opinions because new medical evidence and review of theesotid
showed Plaintiff “is more limited than previously deterndifigdoc. 92, p. 31). Because the
ALJ limited the force of these opinions and did not cite to them in suppbrs conclusion to
discountDr. Galea’s opinion, the Court may not now reweigh this evidence or substitute th
ALJ’'s judgment that these opomns were staleat least in partand were only due partial
evidentiary weight Dyer, 395 F.3d at 1210.

In sum, the Court findshe ALJ’s decision tgoartially discount Dr. Galea’s opinion,
specifically that Plaintif would on average miss three orore workdays a month, was not
supported by “good cause” and substantial evide@ethe scant explanation provided by ALJ
Carter on this issue, the Court is left guessing as to why Dr. Galea’'sropvas afforded great

evidentiary weight on all accotsexcept this oneMerely stating that an opinion is “speculative

14
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and not supported by the total case re¢axithout anyexplanationof or citation to that record
fails to articulatethe requisitgparticularizedreasoningneededto lawfully discount he medical
opinion of a treating physicianWinsche| 631 F.3d at 117%itation omitted; Lewis, 125 F.3d

at 1440 (citation omitted). Without this information, the Court cannot conclude that ALJ
Carter’s challenged decisiamas supported by substantial evidence. That baichuse a more
thorough review and explanation of the record in relation to Dr. Galea’s opinion &ntealrthe
Court does not agree with Plaintiff that the remedy in thise is a remand for the award of

benefits (doc. 16, p. 23).SeeDavis v. Shala, 985 F.2d 528, 534 (11th Cir. 1993)i¢Bbility

should be awarded on remand when the evidence establdibability without any doubt
(citation omitted). As noted above, proper explanation of the record may indeed show “goo
cause” and substantial evidence to partly discount Dr. Galea’s opinion.

Accordingly, the Court shoulREVERSE AND REMAND the Commissioner’s
decision pursuant to sentence four of Section 405(g) of thefAcfurther consideration of Dr.
Galeas opinion. If the Court accepts my recommendation remandhe ALJ shall reconsider
the weight given to Dr. Galea’s opiniamd explain what weight his opinion is accorded and the
reasons therefor. In the event the ALJ decides to reject any portion of Dr.SGaleaon, the
ALJ must provide detailed, explicit reasons supported by substantial evidence. &, wh
evaluating theevidence, the ALJ finds that further development of the rerkcessary, the
ALJ shall take the appropriate steps to do &aurther, to the extent necessary, the ALJ shall
reconsider Plaintiffs RF@nd vocational record in light of any changehe weight accorded to

Dr. Galea’s opinion.

15




CONCLUSION

Based on the foregoing,RECOMMEND that the CourREVERSE AND REMAND
the decision of the Commissioner, pursuant to sentence four of Section 405(f)rther
consideration consistent with this opinion. | dRIBECOMMEND the CourtDIRECT the Clerk
of Cout to enter the appropriate judgmentrefersal andemandand toCLOSE this case

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig address
any contention raised in the pleading must also be included. Failure to do so will/batea
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action.

Upon receipt of objections meeting the specificity requirement set out abbiraiea
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may aceggut, or modify in
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatDisdge. A
party may not appeal a Magistrate Judgeijgort and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

judgment entered by or at the direction of a District Judge.
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The Court DIRECTS the Clerk of Court to serve a copy of this Report and
Recommendation upon the parties.
SO ORDERED and REPORTED and RECOMMENDED, this 24th day of August,

2018.

/) </"” / Sﬂ e
L

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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