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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
VICTOR LUCILO VIVERO-RENTERRIA,
Petitioner CIVIL ACTION NO.: 5:17-cv-54

V.

TRACY JOHNS

Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Petitioner Victor Lucilo Vivero-Renteria (“Vivero-Renterid), who is currently
incarcerated aD. RayJames Correctional Institution Folkston, Georgiafiled a Petition for
Writ of Habeas Corpus pursuant to 28 U.S.C. § 2241. (Doc. 1.) Respondent filed a Motion
Dismiss,(doc. 9, to whichVivero-Renteriafiled a Responsge(doc.11). For the reasons which
follow, | RECOMMEND that the CourtGRANT Respondent’s MotionDISMISS Vivero-
Renterigs Section 2241 Petition, adIRECT the Clerk of Court t€CLOSE this case.For the
same reason$ alSORECOMMEND the CourtDENY Vivero-Renteria’sMotion for Certificate
of Appealability and his “Motion to Repen Petitioner’s 28 U.S.C. § 2255 Application Pursuant
to Fed. R. Civ. P. 60() (Docs 2, 3.) Further, the Court shouRENY Vivero-Renteriain
forma pauperis status on appeal.

BACKGROUND

On April 12, 2011, a jury in the Middle District of Florida found ViveRenteriaguilty

of a conspiracy charge and a substantive charge for distributing and possedsimgenttto

distribute five kilograms or more of cocaine while on board a vessel subject to siaécjion of
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the United States, in violation of 46 U.S.C. 88 1903(&ocs. 93, 94.) TheMiddle District of
Florida sentenced/ivero-Renteriato a total term o293 months’ imprisonment. (Doc-3)
The Eleventh Circuit affirmed ViverBenteria’sconviction and sentence after he filed a direct
appeal. (Doc.®.)

On September 19, 2004/ivero-Renteriaexecuteda 28 U.S.C. § 2255 Motion ithe
Middle District of Floridato attack his sentence. (D:c9-7 9-8.) The district court denied
Vivero-Renterigs Section2255 Motion. (Docs. 99, 910.) On March3, 2017 Vivero-Renteria
filed a“Motion to Reopen28 U.S.C. § 225%roceedings Undd¥ed. R. Civ. P. 60(l) (doc. 9
11), which the Middle District of Florida denied, (doc. 9-12).

Having been rejected by tividdle District of Florida Vivero-Renterianow turnsto this
Courtto attack his sentenceln the instant Section 2241 PetitipNivero-Renteriafails to set
forth any actual ground for this Court to grant him habeas relief. (Doc. 1;9p. Bowever, in
his accompanyintMotion for Certificate of Appealability and to Repen Petitioner’s 28 U.S.C.
§ 2255 Application Pursuant to Fed. R. Civ. P. 60(¥)vero-Renteriaasks this Court to reduce
his sentence because it disproportionatelgevere.” (Doc. 2, p. 2.) In support, he citested

States v. Holloway, 68 F. Supp. 3d 3ED.N.Y.2014). [d. at pp. 1-2.)

Respondentmoved todismissVivero-Renterigs Petition, contending that he does not
satisfy the requirements of the 28 U.S.C. § 2255(e) “sasiagse” in light ofthe Eleventh

Circuit’'s decision inMcCarthan v. Dir. of Goodwill Indsi-Suncoast, In¢.851 F.3d 1076, 1081

(11th Cir. 2017).(Doc. 9) Vivero-Renteriafiled a Responsepposingthe Motion to Dismiss.

(Doc. 11)




DISCUSSION
Whether Vivero-Renteria can Proceed Pursuant to Section 2241
Section 2241 habeas corpus petitionaré generally reserved for challenges to the
execution of a sentence or the nature of confinement, not the validity of thecsend#f or the

fact of confinement.” Vieux v. Warden, 616 F. App’x 891, 896 (11lth Cir. 201Biternal

punctuation and citatiommitted) Ordinarily, an action in which an individual seeks to
collaterally attack “the validity of a federal sentence must be brought @865, in the

district of conviction. 28 U.S.C. 8255(a);Turner v. Warden Coleman FCI (Medium), 709 F.3d

1328, 133311th Cir. 2013)citation omitted) To utilize Section 2241 to attack the validity of a
federal sentence or conviction, a petitioner must show that the remedy affordedSantien

2255 is “inadequateraneffective” Taylor v. Warden, FCI Mariann&57 F. App’x 911, 913

(11th Cir. 2014)Turner, 709 F.3d at 1333 (noting the petitioner bears the burden of establishing
that the remedynder Section 2255 was inadequate or ineffective to test the legality of his
detention). A motion to vacate covers onbhallenges to the validity of a sentence, but the
saving clause and a petition for a writ of habeas corpus cover challenges tedhtoexof a

sentence Cf. Antonelli v. Warden, U.S.P. Atlanta, 542 F.3d 1348, 1351 n.1 (11th Cir. 2008) (“If

is well-setled that a 255 motion to vacate is a separate and distinct remedy from habeas
corpus proper. .. A prisoner in custody pursuant to a federal court judgment may proceed under
§ 2241 only when he raises claims outside the scope2@5§(a), that is, claims concerning

execution of his sentencg (internal citations omitted)); United States v. Flor@s6 F.2d 840,

842 (5th Cir. 1980) (“[The prisoner’s] appropriate remedy is under § 2255, not 28 U.S.C. § 2241,
since the alleged errors occurred at or prior to sentencing.”).

Section 2255(e) provides:




An application for a writ of habeas corpus in behalf of a prisoner who is
authorized to apply for relief by motion pursuant to this section, shall not be
entertained if it appears that the applicant has failed to apply for reliefpbyn,

to the court which sentenced him, or that such court has denied himueléesfs

it also appears that the remedy bymotion is inadequate or ineffective to test

the legality of his detention

28 U.S. C. § 2255(e) (emphasis added). The aboyghasized portion of Section 2255(®
referred to as the “savinglause.” “Section 2255(e) makes clear that a motion to \&athe

exclusive mechanism for a federal prisoner to seek collateral relief unless leatcsfy the

saving clause McCarthanv. Dir. of Goodwill Indus:Suncoast, In¢.851 F.3dL076, 1081 (11th
Cir. 2017).

After McCarthan to determine whether a prisoner satisfies the saving clause, a cou
need only analyzéwhether the motion to vacate is an adequate pueeo test the prisonar’
claim” Id. at 1086. Taanswer this questiom courtshould “ask whether the prisoneould
have been permitted taring that claim in a motion to vacatén other words, a prisoner has a
meaningful opportunity to test his claim whenever section 2255 can provide him a rerfedy.
at 1086-87. In short when reviewing a Section 2241 petition, courts should loakhtether the
petitioner’s claim isof a kind that is “cognizable” under Secti@255. If so, the petitioner
cannot meet the “saving clausaiid cannot proceed und8ection2241. To be sure, “[tle
remedy[afforded]by [a Section 225bmotion is not ineffective unless the procedure it provides
is incapableof adjudicating the claim.”ld. at 1088. Whether the petitioner could obtaghef
under Section2255 is not relevant to thlcCarthantest. Thus,the “remedy” that must be
“inadequate or ineffectiveo triggerthe saving clausis “the available processnot substantive
relief.” Id. at1086.

“Allowing a prisoner with a claim that is cognizable in a motion to vacate to access tf

saving clause nullifies the procedural hurdles of section [4259d. at 1090. For example
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“[t]he mere fact that such a [§ 2255 motion] is procedurally barre8 B253s statuteof

limitations or restriction on second or successive motions does not makadeéquateor

ineffective” Id. at 1091 (A federal prisoner has one year to move to vacate his sentence under

section 2255.But when a prisoner uses the saving clause to bring a claim that is cognizable ir
motion to vacate, he bypasses his statute of limitations and gains limitless time tolginess

that prisoners who meet the requirements of section 2255 do not r§cdeely v. Taylor, No.

1:15CV-00311AKK, 2015 WL 1910328, at *6 (N.D. Ala. Apr. 27, 201%ppeal dismissed,
(Oct. 28, 2015) (quotin®lVofford, 177 F.3d at 1245 (Cox, J., concurring specially) (“| algoee
that the remedy by motion under § 2255 is not rendered ‘inadequate or ineffectivesdbaca
individual is procedurally barred from filing a secamdsuccessive 8§ 2255 motior);"see also

United States v. Lurie207 F.3d 1075, 1077 (8th Cir. 200®ars on successive motions and

statute of limitations do not render § 2255 motion inadequate or ineffec rles v.
Chandler 180 F.3d 753, 75&8 (6th Cir. 1999) (statute of limitations bar does not make Section
2255 inadequate or ineffective)).

The Eleventh Circuit emphasized that the saving clause has meaning because not
claims can be remedied by Section 2255. “A prisoner sentenced by a federdbc@axample,
may file a petition for a writ of habeas corpus to challenge the egaaftiis sentence, such as
the deprivation of gootime credits or parole determinationgVicCarthan 851 F.3d at 109283

(citing Hajduk v. United States, 764 F.2d 795, 796 (11th Cir. )98%5)he saving clause also

allows a prisoner to bring a petition for a writ of habeas corpus when the segteaui is
unavailable. Other circuits have held that a prisoner may file a petition fort @fwrabeas

corpus if his sentencing court has been dissolvéd.’at 1093 (quoting Prost v. Anderson, 636

F.3d578, 58&10th Cir. 2011) (explaining thaor military prisoners“the resort to 8§ 2241 is the
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norm rather than the exception . . . due to the evanescent nature of court martial pygecéssli
sentencing court literally dissolves after sentencing and is gel@vailable to test a prisoner’s
collateral attack”)). Additionally, “perhaps practical considerationsh(s&ts multiple sentencing

courts) might prevent a petitioner from filing a motion to vacatel.” (citing Cohen v. United

States 593 F.2d 766, 771 & n.12 (6th Cir. 1979)). However, “only in those kinds of limited
circumstances is [the remedy by motion] ‘inadequate or ineffective to testgdlé@yleof his
detention.” Id. (citations omitte§l It is not enough to trigger the “saving clause” lairo that
new casdaw exists, that new facts have come to light, or thatS&etion2255 court got it
wrong. 1d. at 1086, 1090. “If the saving clause guaranteed multiple opportunities to test g
conviction or sentence, then the bar against second and successive motions under section 22
would become a nullity.”ld. at 1090.

This case does not present the “limited circumstances” warranting applicatibe of t
saving clause.Vivero-Renterigs claims—that his sentence was disproportionately severe and
should be reducedarethe type of claims and requested relief that Sectiorb82ncompasses.

It is clear that VivereRenteria is not attacking the manner in which his sentence is bein
executed but the sentence itséelfhus, Vivero-Renteria would have been permitted to bring his
claims in a Section 2255 motion to vacatindeed Vivero-Renteriachallenged his sentence
through a Section 2255 Motion before the Middle District of Floridlae fact that théliddle
District of Floridarejectedhis claimsdoes not change the fact that Section 2255 provides hinj
with an adequate procesuto test his claims.

Vivero-Renteriégs Response to the Motion to Dismiss is nonresponsive to Respondent
arguments r&d ignores the holding iMcCarthan Vivero-Renteriaflatly concedes that he is

attacking his sentenamnd, rather than address the procedural arguments raised by Respondsé
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he reiterates the substantive arguments contained in his original plea@@ags 11.) However,

this Court cannot ignore the procedural hurdles to a Section 2241 Petition, andRéveeoias
relief, if any, must come from his sentencing court. Indeed, the case he citgpant Of his
petition,Holloway, 68 F. Supp. 3d 310, is a decision rendered by a sentencing court on a Sect|
2255 proceeding, not a Section 2241 Petition.

It is apparentthat, thoughVivero-Renterialabels his filing a Section 2241 Petition, ise
actually attempting to bring a second or successive Section 2255 matowever, Vivero-
Renteriamust firstobtain grmission from thdeleventhCircuit before filing a second Section
2255 motion. Pursuant to Section 2255(h):

A second or successive motion must be certified as provided in sectiony2344 b
panel of the appropriate court of appeals to contain—

(1) newly discovered evidence that, if proven and viewed in light of the
evidence as a whole, would be sufficient to establish by clear and
convincing evidence that no reasonable factfinder would have found the
movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive to cases on collateral
review by the Supreme Court, that was previously unavailable.

28 U.S.C. § 2255(h).Therefore Vivero-Renteriahas available to him an actual remedy under
Section 2255the right to request permission to file a second or successive Section 2255 moti
unde Section 2255(h) The fact that the Eleventh Circumhay dery Vivero-Renterigs
application to file a second or successive Petition does not render the remawdgilable” to

him. SeeHarris v. Warden801 F.3d 1321, 1323 (11th Cir. 20Y5Regardlesof whether the

[Circuit from which permission is sought] will actually certify a successivéamdased upon
the above facts and legal theories, § 2255 is adequate to test the leghlhity pétitioner’s]
sentence.Accordingly, 8§ 2255(e)’s savingglause does not apply.”)As such.Vivero-Renteria

cannot rely upon Section 2255(e) to proceed with his Section 2241 Petition.
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Further, Vivero-Renteridgs Section 2255 remedy is notullified merely because he
cannot overcom@rocedural rquirements for elief. SeeMcCarthan 851 F.3d at 1086 (“[A]
procedural bar might prevent relief, but that bar does not render the motion itself aativeff
or inadequate remedy.” Thus, tte fact thatVivero-Renteriapreviously brought a Section 2255
motion and faces the successiveness bar in S&&25%(h) does not itself render a SectR2b5

motion inadequate or ineffectivdd.; Gilbertv. United States, 640 F.3d 129308 (11th Cir.

2011). Rather, “[w]hat makes the 255 proceeding ‘inadequate or ineffective’ for [a petitioner]
is that hehad no ‘genuine opportunity’ to raise his claim in the context of a 8§ 2255 maotion.

Zelaya v. Sec’y, Fla. Dep't of Corr., 798 F.3d 1360, 1370 (11th Cir. 2015).

Section 2255 provide¥ivero-Renteriaan “adequa procedure” to test his conviction
and sentence. This procedure is clearly available to him adrdedyfiled a Section 2255
motion Moreover, he has an avenue to seek permission to file a second or sucoesisine
from the Eleventh Circuit. Again, merely because the Eleventh Circuit may not grant that
application does not change the fact that the type of dlanero-Renteriaseeks to bring is the
type encompassed by Section 2255onsequentlyVivero-Renteriacannot show that Section
2255's remed is “inadequate or ineffective” to challenge his senterud‘cannot now use the
savingclause to makéhis] claim[s] in a petition for a writ of habeas corpusMcCarthan 851
F.3d at 10991100. BecauseVivero-Renteriacannot satisfy the saving clause, his claims are
procedurally barred, and the Court cannot reach the merits of his arguments.

For all these reason$ RECOMMEND the CourtGRANT Respondent’s Motion to

Dismiss andDISMISS Vivero-Renterids Section2241 Petion.




Il. Leave to Appealin Forma Pauperis

The Court should also denjivero-Renterialeave to appeah forma pauperis. Though
Vivero-Renteriahas, of course, not yet filed a notice of appeal, it would be appropriate t
address these issues in the Court’s order of dismissal. Fed. R. .A{aR3) (trial court may
certify that appeal of party proceedingforma pauperis is not taken in good faith “before or
after the notice of appeal is filed”).

An appeal cannot be takemforma pauperis if the tral court certifieshat the appeal is

not taken in good faith.28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, ¢

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegatwasclearly baseless or the legal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989 arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous, and thus, not brody in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Based on the alve analysis oVivero-Renterigs Petition andRespondent’s Motion to
Dismiss,there are no non-frivolous issues to raise on appeal, and an appeal would not be take

good faith. Thus, the Court shotdENY Vivero-Renterian forma pauperis status on apgal

|®)
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CONCLUSION

Based on the foregoingRECOMMEND that the CourGRANT Respondent’s Motion
to Dismiss, (doc. 9DISMISS Vivero-Renteria’s Section 2241 Petition, (doc. 1), &1RECT
the Clerk of Court te€€LOSE this case. For the same reasons, | RECOMMEND the Court
DENY Vivero-Renteria’'sMotion for Certificate of Appealability and his “Motion to Rgen
Petitioner's 28 U.S.C. 8§ 2255 Application Pursuant to Fed. R. Civ. P..60(Bocs. 2, 3.)
Further, the Court shoulENY Vivero-Renteriain forma pauperis status on appeal.

The CourtORDERS any party seeking to object to this Report and Recommendation tg
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objectionsréisgethat the Magistrate Judge failed to address
any contention raised in the pleading must also be included. Failure to do so willbatea
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. 8§ 86(b)(1)(C);Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must be

served upon all other parties to the action. The filing of objections is not a proper vehiq
through which to make new allegations or present additional exddenc

Upon reeipt of objections meeting the specificity requirement set out above, a Unite
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

judgment entered by or at the direction of a District Judfee Court DIRECTS the Clerk of
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Court to serve a copy of this Report and Recommendation Wyfpeero-Renteria and
Respondent.

SO ORDERED andREPORTED and RECOMMENDED , this 26th day of October,

/ %éﬁ

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2017.
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