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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
ABUBAKAR DAN HAMID,
Petitioner CIVIL ACTION NO.: 5:17cv-57

V.

PATRICK GARTLAND,*

Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

PetitionerAbubakarDan Hamid(*Hamid’), whois currently in the physical custody of
United States Immigration and Customs Enforcement (*ICE”) at the Folk€i&nProcessing
Center in this District, filed a Petition for Wiof Habeas Corpus pursuant to 28 U.S.C. § 2241.
(Doc. 1.) After the Court ordered service, Respondent filed a Response arguing that the C
should dismiss the Petition. (Doc. &amidfiled aReply, as well as other pleadings. (Do8s.

11, 12) For the reasons which followRECOMMEND that the CourDISMISS WITHOUT
PREJUDICE Hamids Petition (doc. 1) DENY Hamids Motions to Grant Petition(docs 9,
12), DIRECT the Clerk of Court taCLOSE this case, andENY Hamid in forma pauperis
status on appeal.

BACKGROUND

Hamid a native and citizen of Ghana, applied for admission to the United Stai@silon
30, 2016, at the San Ysidro, Califorpiport of entry by claiming a fear of returning to his

country. (Doc. 81, p. 1.) After referral for acredible fear interviewan Asylum PreScreening

! Patrick Gartland is the Warden ife Folkston Processing Centerd is the proper respondent to this
Petition. SeeRumsfeld v. Padilla542 U.S. 426, 436 (2004)Iherefore, theCourt DIRECTS the Clerk
of the Courto amend the caption of this case to name Patricka®dras the proper Respondent.
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Officer with the United State€itizenship andmmigration Services referrddamids case to an
Immigration Judge (Id. at 2.) On November 2, 2016, the Immigration Judge ordefiednid
removed to Ghana.ld)) Hedid not appeal the Immigration Judge’s decision.

However, Hamid has notyet been removed to Ghana. On November 8, 2016, ICE
mailed a request to the Embassy of Ghana for issuance of travel docume@tsamaithas yet to
issue those documents. (Id.) Accordingly, ICE conducted reviews dfiamids custody
conditions on Januar¥7, 2017, andMay 1, 2017. (Id.) During both of those reviews, ICE
found thatHamids removal was likely in the reasonably foreseeable fuamd thusdecided to
continueHamids detention.(Id.) On May 23, 2017, ICE Removal and International Operations
(“RIO"), a division of Enforcement and Removal Operations at ICE Headquattis assists
the local field offices in obtaining travel documents, advised the Miami FieldeOtfiat the
Embassy of Ghana would sodse conducting telephonic interviews with a large number of
detainees.(ld.) On May 31, 2017, RIO informed the Miami Field Office that the Embassy of
Ghana intendetb complete dist of individuals to be interviewed by the end of June of 2017.
(1d.)

Hamidfiled this Section 2241 action on Mag,12017. (Doc. 1.) Thereihgargues that

he should be released pursuant to the ruling in Zadvydas v. Davis, 533 U(@06Z8and his

constitutional rights Hamid contends thahe will not likely be removed to Ghana in the
reasonablyforeseeable future becaude “cooperated with ICE’s efforts to get the travel
documents but, Ghana is not in a shape that it can accept people deported from other cou
and the embassy didn’t issue any travel documents so far.” (Doc..1,@nMay16, 2017, the
Court ordered the United States Marshateove the originally nameddespondents with a copy

of the Petition and to respond the Petition within twenty dayof service. (Doc..2 The

nties




Marshal servedRespondent oMay 25 2017, (doc.3), and Respondenfiled his Response,
through counsel, on June 8, 2(17.
DISCUSSION

Dismissalof Hamid’s Section 2241 Petition

Under thelmmigration and Nationality Act, “when an alien is ordemethoved, the
Attorney General shall remove the alien from the United States wathpariod of 90 days.”
8U.S.C. 81231(a)(1)(A). During that periothe AttorneyGeneral must detain the alien.
8 U.S.C. 81231(a)(2). However, any continued detention under that statute must not be
indefinite In Zadvydasthe United States Supreme Court held that indefinite detention of alien
raises serious constitutional concerns. 533 U.S. at TBais,oncean order of removal becomes
final, ICE should make every effort to remove the alien witaireasonable timeld. The
Supreme Gurt found that sixnonths is a presumptively reasonable period to detain a réheova
alien awaiting deportationid.

Howe\er, this does not entail that every alien detained longer than six months must
released. Id. Rater, to state a claim for habeas relighider Zadvydgsan alien must

(1) demonstratehat he has been detained for more than six months aftexalaorder of

removal and (2)“provide evidence of a good reason to believe that there is no significar

2 Hamidfiled a Motion to Grant Petition for Writ of Habeas Corpus on June 12, 2017, and June 16, 201
(Docs. 9, 12) Theein, he argued that Respondfaited © comply with the Court’s Order to file a Show
Cause Response withimwenty daysfrom the date of service(Doc. 9.) However,Hamid confuses the
date of the Court’s Order with the date of service. While the Court’'s Omleisued on Mayl6, 2017,
Respondent wagrot served until May5, 2017. The Court set the response deadline twenty ddiey
service, resulting in a deadé of Juneld, 2017. Thus, Respondent timely filedhis Show Cause
Responsen June 8, 2017. Additionally, even if tResponsehad beeruntimely (which it was not),
neither defauljudgmentnor summary judgment is appropriate dueatcepondent’sfailure to timely
respond to a petition for writ of habeas corp&ee, e.g.Aziz v. Leferve 830 F.2d 184, 187 (11th Cir.
1987) (finding that a default judgment is not contemplated in habeas corpsis Gagmman v. Keohane
663 F.2d 1044, 1048 n.4 (11th Ci©81) (rejecting petitioner’'s argument that the governredatdiness
in responding to petition entitled him to habealef). Therefore, IRECOMMEND that the Court
DENY Hamids Motionsto GrantPetition,(docs. 912).
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likelihood of removal in the reasonably foreseeable futur@kinwale v. Ashcroft, 287 F.3d

1050, 1052 (11trCir. 2002). If a petitioner makes these showjrthe burden shifts to the
Government to respond with evidence to rebut that showladvydas 533 U.S. at 701.

Hamid has satisfied the first prong @ékinwale (i.e., detention beyond the smonth
removal period). His final order of remowahsissued orNovember 2, 2016, anlde did not
appeal. Thus,the sixmonth mark passeoh May 2, 2017. Nevertheless, he h&ailed to satisfy
the second prongf Akinwale. He has not presented any evidence of a good reason to believ
that there is no significant likelihood of removal in the reasonably foreseealnle. fAkinwale,

287 F.3d at 1052Hamid has not arguednuch lespresentecvidence, that any department of
the United States has hindered his removal. Rather, in his Petition, les mahkclusory
arguments thate “cooperated with ICE’s efforts to get the travel documents but, Ghana is not i
a shape that it can accept people deported from other counties and the embasssaéaity
travel documents so far.” (Doc. 1, p. 3.)

Hamids conclusory and generalized allegations regarding Ghana’s intentimhs a
practices are insufficient to state a claim tiatre is no significant likelihood dfis removal in

the reasonably foreseeable futurEahim v. Ashcroft, 227 F. Supp. 2d 1359, 1365 (N.D. Ga.

2002) (Egyptian petitiones’ “bare allegations are insufficient to demonstrate a significant
unlikelihood of his removal in the reasonably foreseeable ftjurelamids wholly conclusory
allegations lackany supportin the recordand do not require consideration by this Couet

alone entitle him to any reliefSeeCaderno v. United States, 256 F.3d 1213, 1217 (11th Cir.

2001) (vague, conclusory allegations inSection2255 motion insufficient to state basis for

relief); Tejada v. Dugger941 F.2d 1551, 1559 (11th Cir991) (quotingStano v. Dugger, 901

F.2d 898, 899 (11th Cir. 1990pdtitionernot entitled to habeas relief “when his claims are




merely ‘conclusory allegations unsupported by specificscontentions thain the face of ta
record are wholly incredibléey).

Equally unavailing isHamids argument that the Court can somehprgsume that he
will not be removedn the reasonably foreseeable futbezause he was not removed within 180
days of the removarder. Under Hamids line of reasoning, the Courhustgrant relief any
time a petitioners held for longer than six months after a removal order. This would render th
second prong ofkinwale meaningless and contradict the holdingZafdvydas Furthermore,
Hamid does not explain how the pdatk of progressn the issuance of his travel documents
means that @Gana will not produce theocuments in the foreseeable futueeFahim 227 F.
Supp. 2d at 1366 (“The lack of visible progress since the INS requested travel doduoments
the Egyptian government does not in and of itself neetitioner’s] burden of showing that
there is no significant likelihood of removal. ‘[I]t simply shows that the buraiugears of the

INS are slowly grinchg away. [Khanv. Fasano, 194 FSupp.2d 1134,1137(S.D. Cal. 2001)

In other words, the mere fact that the Egyptian government has taken its time in megpondi
the INS request for travel documents does not mean that it will not do sofurtutes’). While
Hamid has shown bureaucratic delays in his removal proceedings, he has not demonstratg
significant unlikelihood of his removal in the reasonably foreseeable future.

Furthermore, even if the Court were to accdpinids speculatbn regarding Ghana'’s
inaction on his proceedings, Respondent has rebutted that shoR@&spondenhas presented
evidence that the Ghana Embassy has respoindsdme measuro ICE’s request for travel
documents. (Doc.-&, p. 2.) The Ghana Embasayvised ICE that it was scheduling telephonic
interviews with a large number of detainees in late June of 20d4.7. This contradict$lamids

claims that Ghana refuses to take any action on ICE’'s removal requestditiorally,

D
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Respondent has produced an affidavit from Edgardo Torres Bones, an ICE Deportatien Offig
who declare$CE will scheduleHamids removal as soon as Ghana issues his travel documents
(Doc. 8-1, p. 3.)

Hamid has failed to present arfgcts indicating that ICE is inpable of executing his
removal order and that his detentiol e of an indefinite nature. However, circumstances
could eventually changen Hamids removal situation to the point that leuld present a
plausible claim for relief. Accordingly, th€ourt shouldDISMISS his PetitionWITHOUT
PREJUDICE. Akinwale, 287 F.3d at 1052 Because circumstances may ultimately change in
[petitioner’s] situation, we affirm the dismissal without prejudicipgtitioner’s] ability to file a
new § 2241 petition in the future that may seek to state a claim upon which habeasndief ca
granted’).

Il. Leave to Appealin Forma Pauperis

The Court should also dertyamid leave to appeah forma pauperis. ThoughHamid
has, of course, not yet filed a notice of appeal, it would be appropriate to addressghesen
the Court’s order of dismissal. Fed. R. App.2R(a)(3) (trial court may certify that appeal of
party proceedingn forma pauperisis not taken in good fth “before or after the notice of appeal
is filed”). An appeal cannot be takémforma pauperis if the trial court certifieghat the appeal
is not taken in good faith28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this

context must & judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, 69

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962)lain or

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989 arroll v.

D.
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Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous, and thus, not brought in good faith, if it is “without arguable merit either in law or|

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge alsd@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysisHdmids Petition andRespondent’s Respongdbgere are
no nonfrivolous issues to raise on appeatdan appeal would not be taken in good faith. Thus,
the Court shoul@ENY in forma pauperis status on appeal.

CONCLUSION

Based on the foregoing, RECOMMEND that the CourtDISMISS WITHOUT
PREJUDICE Hamids Petition (doc. 1),DENY Hamids Motion to Grant Petition(docs. 9,
12), andDIRECT the Clerk & Court to CLOSE this case.| further RECOMMEND thatthe
CourtDENY Hamidleave to proceenh forma pauperis on appeal.

The CourtORDERS any party seeking to object to this Report and Recommendation tg
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so willbatea

challenge oreview of the factual findings or legal conclusions of the Magistrate Jusige28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must
served upon all other parties to the action. The filing of objections is pobpeer vehicle
through which to make new allegations or present additional ewadenc

Upon receipt of objections meeting the specificity requirement set out abbtiraiea
States District Judge will makeda novo determination of those portions of the report, proposed

findings, or recommendation to which objection is made and may accept, rejecidity m




whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out abové nat be considered by a District Judgs.
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only framal a fi
judgment entered by or at tlkrection of a District JudgeThe Court DIRECTS the Clerk of
Court to serve a copy of this Report and Recommendationti@and and Respondent.

SO ORDERED and REPORTED and RECOMMENDED , this 28th day of August,

2017.

™

. I\t

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




