IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
IBRAHIM FAISAL,
Petitioner CIVIL ACTION NO.: 5:17cv-73

V.

PATRICK GARTLAND,

Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Petitionerlbrahim Faisal(“Faisal), who wasformerly housedat the Immigration and
Customs Enforcement (“ICE”) Processing CenteFolkston Georgiafiled a Petition for Writ
of Habeas Corpus pursuant to 28 U.S.C. § 2241. (Doc.Re¥pondent filed a Rpsnse.
(Doc.8.) For the reasons which follow,RECOMMEND that the CourDISMISS as moot
Faisals Petition,DIRECT the Clerk of Court t&€€LOSE this case, an®ENY Faisalin forma
pauperis status on appeal.

BACKGROUND

Faisalfiled his Petition oMay 30, 2017. (Doc. 1.)Faisalasserthe attempted to enter
the United States as an émidgrém Ghanaand haseenin ICE’s custody sinc®ecember 31,
2016 (Id. atp. 1.) On February 6, 201Faisalstates an Immigration Judge ordered him to be
removed or deported, baie was not deported within the ninety (90) day pefioitbwing that

order! Thus,Faisalrequestedhat this Court orddiCE to release him from its custady

! Under the Immigration and Nationality Act, “when an alien is ordered removedttiraey General

shall removethe alien from the United States within a period of 90 days.” 8 U.S.C. §1231(a)(1)(A).

During that period, the Attorney General must detain the alien. 8 U.S.C. §1231(a)(2)ionadlglitthe
Attorney General may detain certain categories of aliensnoetree 90 day removal period. 8 U.S.C.
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On August 15, 2017, Respondent filed his Responsé&disals Pettion. (Doc. 8.)
Therein, Respondemixplains thaFaisalwasremoved tadGhana on June 12017. (Id. at p. 1.)
Indeed, the Court’s 20, 2017, show cause Order was returned to the Court as undeliverable
on July28, 2017. (Doc4. Thus, Respondent assefaisals release from ICE custody renders
his Petition moot, and his Petition should be dismissed.

DISCUSSION
Whether Faisals Petition is Moot
Article Il of the Constitution “extends the jurisdiction of federal courtsnty 6cCases’

and ‘Controversies.”_Strickland v. Alexander, 772 F.3d 876, 882 (11th Cir. 2014). This “cas

11}

or-controversy restriction imposes” what is “generally referredstquaticiability’ limitations.”
Id. There are “three strands of justiciability doctrnstanding, ripeness, and mootredhat go

to the heart of the Article Il case or controversy requirement.” Harréfhe Fla. Bar 608

F.3d 1241, 1247 (11th Cir. 2010) (internal quotation marks and alterations omitted). With regar

to the mootness strand, the United States Supreme Court has made cleaetteatadurt has

=

no authority ‘to give opinions upon moot questions or abstract propositions, or toedeclg
principles or rules of law which cannot affect the matter in issue in the case et Church

of Scientology of Cal. v. United States, 506 U.S. 9, 12 (1992) (internal citation omitted).

Accordingly, “[a]n issue is moot when it no longer presenliveacontroversy with respect to

§1231(a)(6). However, any continued detention under that statute must not be ind8gefadyvdas
v. Davig 533 U.S. 678, 701 (2001) (construing 8 U.S.C. § 123)a( contain a “reasonable time”
limitation in which the Attorney General may detain aliens beyond the 9patayd). The United States
Supreme Courhasfound that six months is a presumptively reasonable period to detain a reznovall
alien awaiting degrtation. Id. However, this does not entail that every alien detained longer than si
months must be releasetl. Rather, to state a claim for habeas relief udelvydas an alien must (1)
demonstrate that he has been detained for more than siksrafter a final order of removal; and (2)
“provide evidence of a good reason to believe that there is no significalittdidd of removal in the
reasonably foreseeable futureAkinwale v. Ashcroft, 287 F.3d 1050, 1052 (11th Cir. 2002). If a
petitionermakes these showings, the burden shifts to the Government to respond with etadefce
that showing._Zadvydas, 533 U.S. at 701.




which the court can give meaningful relief.” Friends of Everglades v. S. Flar Wauet. Dist,

570 F.3d 1210, 1216 (11th Cir. 2009) (internal quotation marks omitted). Questions
justiciability are not answered “simply by looking to the state of affditkeatime the suit was
filed. Rather, the Supreme Court has made clear that the controversy ‘must bheaexian

stages of review, not merely at the time the complaint is file@liristian Coal. of Fla., Inc. v.

United States662 F.3d 1182, 11890 (11th Cir. 2011) (quotingreiser v. Newkirk422 U.S.

395, 401 (1975)).
In his Petition, Faisal only requests release from'd@Hstody. As noted above, Faisal
has since been granted this releé&dec. 8, p. 1), ad there is ndongera“live controversy” over

which the Court can give meaningful relief. Friends of Everglades, 570 F.3d at 121

Accordingly, the Court shoulDISMISS as mootFaisals Petition for Writ of Habeas Corpus.
Il. Leave to Appealin Forma Pauperis

The Court should also deaisalleave to appeah forma pauperis. ThoughFaisalhas,
of course, not yet filed a notice of appeal, it would be appropriate to addresssshuesein the
Court’s order of dismissal. Fed. R. App.Z2(a)(3) (tral court may certify that appeal of party
proceedingn forma pauperis is not taken in good faith “before or after the notice of appeal is
filed”).

An appeal cannot be takémforma pauperis if the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in tH

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagelksslagal
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theories are indisputably meritlesdleitzke v. Willams 490 U.S. 319, 327 (1989 arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous, andthus, not brought in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Prelicka 314 F.3d 528, 531 (11th Cir. 2008ge als@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Given the above analysis &fisals Petition and Respondent’s Response, there are ng
non<rivolous issues to raise on appeal, and an appeal would not be taken in good faith. Th
the Court shoul@ENY in forma pauperis status on appeal.
CONCLUSION

Based on the foregoing,RECOMMEND that the CourDISMISS as mootFaisals
Petition for Writ of Habeas Corpus, filed pursuant to 28 U.S.C. § 2241, (ddeIRECT the
Clerk of Court toaCLOSE this case, anBENY Faisalleave to proceeih forma pauperis.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be iedludrailure to do so will bar any later

challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must
served upon all other gees to the action. The filing of objections is not a proper vehicle
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiratea
States District Judge will makeda novo determination of those portions of the report, proposed

findings, or recommendation to which objection is made and may aceggut, or modify in

us,




whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlDisdge. A
party may not appeal a Magistrate Judgeijgort and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judfee Court DIRECTS the Clerk of
Court to serve a copy of this Report and Recommendationtbhpgrarties

SO ORDERED and REPORTED and RECOMMENDED, this 29th day of August,

/ ﬁ/i}éﬁ

R. STAN BAKER
UNITED STATES MAGISTRATEJUDGE
SOUTHERN DISTRICT OF GEORGIA

2017.




