Harckgn v. Deal et al Do¢.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
DERRICK DIONTAY HARDEN,
Plaintiff, CIVIL ACTION NO.: 5:17cv-158
V.

NATHAN DEAL, et al,

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed &Vare State Prisoin Waycross Georgia, filed a
Complaint pursuant to 42 U.S.C. 8§ 1983 contesting certanditions of his confinement
(Doc.1.) Plaintiff also filedMotionsfor Leave to Proceeth Forma Pauperis. (Docs. 2, 21.)

For the reasons set forth below, the CRENIES Plaintiff’'s Motions. For these same reasons,
| RECOMMEND the CourtDISMISS Plaintiffs Complaint based on his failure to state a
claim, DIRECT the Clerk of Court toCLOSE this case and enter the appropriate judgment of
dismissal, andENY Plaintiff in forma pauperis status on appeal.

BACKGROUND

Plaintiff asserts that Defendant Davis, the librarian, gave his certified madfen@ant
Johnson, in violation of his rights. (Doc. 1, p. 5.) In addition to Defendants Davis and Johns(
Plaintiff names several other individuals as Defendants, from Governor NatlahroDéhief
Counselor Bowles, and claims these individuals are responsible for tramih¢he alleged
violation of Plaintiff's rights. Plaintiff requests $25 million in damages and his inateed

release from prison.Id. at p. 6.)
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STANDARD OF REVIEW
Plaintiff seeks to bring this actian forma pauperis. Under 28 U.S.C. § 1915(a)(1), the
Court may authorize the filing of a civil lawsuit without the prepayment of ifetbe plaintiff
submits an affidavit that includes a statement of all of his assets, showabdiyino pay the
filing fee, and also includes a statement of the natutieechction which shows that he is entitled

to redress. Even if the plaintiff proves indigence, the Court must dish@saction if it is

frivolous, malicious, or fails to state a claim upon which relief may be granted. 28 U.S.Q.

881915(e)(2)(B)(iX{ii). Additionally, pursuant to 28 U.S.C. 8 1915A, the Court must review a
complaint in which a prisoner seeks redress from a governmental entity. Uporciaeshing,

the Court must dismiss a complaint, or any portion thereof, that is frivetalgious,or fails to
state a claim upon which relief may be granted or which seeks monetary refied ftefendant
who is immune from such relief. 28 U.S.C. § 1915A(b).

The Court looks to the instructions for pleading contained in the Federal Rules of Ciy
Procaelure when reviewing a Complaint on an application to proceddrma pauperis. See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amioagtbings] . . .

a short and plain statement of the claim showing that the pleader is entitled to)rélexd."R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circumstances). Further, a claim is frivolous under Section 1915(e)(2)(iB)(iis ‘without

arguable merit either iraw or fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 1915(e)(2)(B)(0y&red by
the same standard applicab® motions to dismiss under Federal Rule of Civil

Proceduré 2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under thal




standard, this Court must determine whether the complaint contains “sufficcéurl fenatter,

accepted as tru¢p ‘state a claim to relief that is plausible on its faceA8hcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labels and conclusions, and a formulaic recitdtithe
elements of a cause of action will not” sufficéwombly, 550 U.S. at 555. Section 1915 also
“accords judges not only the authority to dismiss a claim based on an indisputaldssi&gal
theory, but also the unusual power to pierce the ofeihe complaint’s factual allegations and
dismiss those claims whose factual contentions are clearly base®ésl.,’ 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, the Court will abide by the lesignding pinciple that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys aind,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorneys ) (quoting Hughes v. Lott, 350 F.3d 1157,

1160 (11th Cir. 2003)). However, Plaintiff's unrepresented status will not excuse&kenista

regardirg procedural rulesMcNeil v. United States508 U.S. 106, 113 (1993) (“We have never

suggested that procedural rules in ordinary civil litigation should be interp@tasl t® excuse
mistakes by those who proceed without counsel.”).
DISCUSSION
Claims Against Defendants Davis and Johnson
In order to state a claim for relief under Section 1983, a plaintiff must saisfy
elements. First, a plaintiff must allege that an act or omission deprived him “of gge r

privilege, or immunity secured bthe Constitution or laws of the United StatesHale v.




Tallapoosa Cty.50 F.3d 1579, 1582 (11th Cir. 1995). Second, a plaintiff must allege that the ajct

or omission was committed by “a person acting under color of state ldw.”

Plaintiff asserts that Defendant Davis gave his certified mail to Defendant Johnson.
(Doc. 1, p. 5.) However, Plaintiff fails to set forth any facts indicating thagrdkeints Johnson
and Davis committed any act resultimgthe violation of Plaintiff's constitutinal rights. Thus,
Plaintiff's claims against Dehdants Davis and Johnsshould beDISMISSED basedon
Plaintiff's failure to meet the most basic pleading requiremeB8eeFed. R. Civ. P. 8 (“A
pleading that states a claim for relief must contain [anmathgr things] . . . a short and plain
statement of the claim showing that the pleader is entitled to relifdal, 556 U.S. at 678;
Hale 50 F.3d at 1582.

To the extent Plaintifflaims can be read to assert a claim that Defendants Davis and
Johnsa interfered with Plaintiff's legal ma#-and thus, his access to the ceuainy such claim
is also subject to dismissal’/Access to the courts is clearly a constitutional right, grounded in
the First Amendment, the Article IV Privileges and ImmunitieauSe, the Fifth Amendment,

and/or the Fourteenth AmendmentChappell v. Rich340 F.3d 1279, 1282 (11th Cir. 2003)

(citing Christopher v. Harbury, 536 U.S. 403, 415 n.12 (200BQwever, to bring an access to

courts claim, an inmate must establish thasuffered an actual injuryn interpreting the actual
injury requirement, the Eleventh Circuit Court of Appeals stated:

The actual injury which the inmate must demonstrate is an injury to the right
asserted, i.e. the right of accesghus, the . . official’s actions which allegedly
infringed on aninmate’s right of access to the courts must have frustrated or
impeded the inmate’efforts to pursue a nonfrivolous legal clai®eelLewis [v.
Casey 518 U.S. [343, 3554 (1996). Further, the lgal claim must be an appeal
from a conviction for which the inmate was incarcerated, a habeas petition or a
civil rights action.See id.at 352-57.

Bass v. Singletary143 F.3d 1442, 1445 (11th Cir. 1998).




Plaintiff does not allege enough in his Compt to plausibly satisfy the actual injury
prerequisite.Plaintiff fails to allege that Defendants Davisid Jbinson’sactions pregnted him
from missing anycourt-imposeddeadlines andhe does not provide any information asatoy
claims he was prsuing or whether anguchclaims werenon{rivolous legal clains. Plaintiff's
conclusory allegations that Defendants Davis and Johnson violated his rights are gbttenou
satisfy the pleading requirementdccordingly, Plaintiff's claims against Defendaridavis and
Johnson should H8ISMISSED for this reason, as well.

I. Plaintiff's Claims Against the Remaining Defendants
Section 1983 liability must be based on something more than a defendant’s supervis

position or a theory ofespondeat superior.> Bryant v. Jones, 575 F.3d 1281, 1299 (11th Cir.

2009); Braddy v. Fla. Dep't of Labor & Emp’t Sec., 133 F.3d 797, 801 (11th Cir. 1998). A

supervisor may be liable only through personal participation in the allegeditutomsal

violation or when there ia causal connection between the supervisor's conduct and the alleg¢

violations. Id. at 802. “To state a claim against a supervisory defendant, the plaintiff tegst al
(1) the supervisor’'s personal involvement in the violation of his constitutional righthe(2) t
existence of a custom or policy that resulted in deliberate indifference to ldhwiffs
constitutional rights, (3) facts supporting an inference that the supervisor dliteetenlawful
action or knowingly failed to prevent it, or (4) a history of widespread abuse that put th
supervisor on notice of an alleged deprivation that he then failed to corBast.v. Gee437 F.
App’x 865, 875 (11th Cir. 2011).

Plaintiff seeks to hold DefendaniNathan Deal, Dozier, Toole, James Deal, Kripk,

Crawford, Cox, Turnerand Bowlesliable solely based on their supervisory positias

! The principle thatespondeat superior is not a cognizable theory of liability under Section 1983 holds
true regardless of whether the entity sued is a state, muiticipal private corporation.Harvey v.
Harvey 949 F.2d 1127, 1129-30 (11th Cir. 1992).
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Governor of the State of Georgia; Commissioner of the Georgia Departmemirreci®ns;
Regional Director; Warden, Deputy Wardehiit Manager; a Captain; ar@hief Counselar
However, Plaintiff fails to present any facts indicating there is a causatécoym between any
actions ofthese Defendan&nd the alleged violation of Plaintiff's constitutional rights. He does
not allege thathese Defendantserepersonally involved in the conditions that he complains of
or that the conditions resulted from some custom or pohegeDefendants promulgated or
maintained. Plaintiff also fails to plausibly allege thase Defendantdirected the allegedly
unlawfu conditions or ignored a widespread history of abuse in this regard. In faicttifPl
fails to make any factual allegations agaitis¢tse Defendantset alone even conclusory
allegations that these Defendants were aware of or were personally respomditée diteged
violations of Plaintiff's constitutional rights. Accordingly, the Court sholdSMISS
Plaintiff's claims against Defendants Nathan Deal; Dozier; Toole; James Dea#triCkp
Crawford; Cox; Turner; and Bowles.
Il . Leave to Appealin Forma Pauperis

The Court should also deny Plaintiff leave to appeaforma pauperis.> Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be apatepo address these
issues in the Court’'s order of dismissal. Fed. R. ApR4Ra)(3) (trial court may certify that
appeal is not taken in good faith “before or after the notice of appeal is filed”)

An appeal cannot be takemforma pauperis if the trial court certifies that the appeal is

not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. ApR4f)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. SeeCoppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

% A certificate of appealability inot required in this Section 1983 action.
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argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (89); Carroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous, andthus, not brought in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge alsd@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysis of Plaintiff's action, there are ndrinofous issues to
raise on appeal, and an appeal would ndaken in good faith. Thus, the Court shoDIENY
Plaintiff in forma pauperis status on appeal.

CONCLUSION

The CourtDENIES Plaintiffs Motions for Leave to Proceedn Forma Pauperis.
(Docs. 2, 2-1) | RECOMMEND the CourDISMISS Plaintiff's Complaintfor failure to state a
claim. | alsoORECOMMEND the CourtDIRECT the Clerk of Court t€CLOSE this caseand
enter the appropriate judgment of dismissal &#NY Plaintiff leave to appeain forma
pauperis.

The CourtORDERS any party seeking to object to this Report and Recommendation
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the Complaint must also be included. Failure to do so will hateany
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C); Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections enust

served upon all other parties to the action. The filing of objections is not a proper vehiqg

through which to make new allegations or present additional evidence.

e



Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may aceggut, or modify in
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatDisdge. A
party may not appeal a Magistrate Judgeigort and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judge. The OtRECTS the Clerk of
Court to serve a copy of this Report and Recommendation upon Plaintiff.

SO ORDERED andREPORTED and RECOMMENDED, this 2nd day of January,

A5y

R. STAN BAKER
UNITED STATES MAGISTRATEJUDGE
SOUTHERN DISTRICT OF GEORGIA

2018.




