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HIl v. United States of America Do¢.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

RUSSELL JAY NEWELL
Movant, CIVIL ACTION NO.: 5:16cv-32
V. CIVIL ACTION NO.: 5:18<v-03
UNITED STATES OF AMERICA Crim. CaseNo.: 5:13cr-9)
Respondent.

ORDER and MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION

On March 7, 2014, this CoudentencedRussell Jay Newel(*Newell’) to 188 months
imprisonment under the Armed Career Criminal A&GCA”) after he pleaded guilty to being a
felon in possession of a fireayas well ago one count of possession of methamphetamine with
intent to distribute.Newell, who is currently incarcerated at the Federal Correctibrstituton
Marianna, Floridafiled a Motion to Vacate, Set Aside, or Correct his Sentence pursuant to 2
U.S.C. § 2255, on April 22, 2016. (Do®.B The United States moved to dismiss Newell's
Motion. (Doc. 58) Newell has also filed a Motion to Amend his Section 2255 Motion,
(doc.62), a Second Section 2255 Motjgdoc. 63), and Motion to Appoint Counsel, (doc. 64).
The Clerk of Court treated these pleadings as a separate Section 2255 Motion andrfiledathe

separate civil case.

! The pertinent record documents in this case are filed on the docdKew@dl's criminal caseUnited
States vNewell, 5:13-cr-9 (S.D. Ga. April 3, 2013), and many are not includeNdnvell's avil dockets.
Furthermore, as explained below, Newell's Section 2255 pleadings areddbétieeen two civil dockets.
Thus, for ease of reference and consistency, the Court citésatell’ criminal docket in this Ordeaind
Report and Recommendation.
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Through his Motion to Amend and Second Section 2255 Motion, Newell seeks to aq
claims that are untimely, unavailing, and barred by unnecessary delay. N=mmelbt
supplement his original Motion to add these futile claims. In his original Section 2@&6&nM
Newell contends that the Court mustsentence hinfollowing the United States Supreme

Court’s decision in_Johnson v. United Stateg6U.S. _ , 135 S. Ct. 2551 (June 2615).

However, Johnsononly invalidated the ACCA residual clause, andewell has failed to
demonstrate that the Court relied ugbat clausen any way during his sentencing proceedings.
To the contrary, the record reveals that the Cproperlysentenced Neweds an armed career
criminal under other provisions of the ACCdue to his prior convictions foiburglary and
manufacturing methamphetamine

For these reasons which | detail more fully below, | RECOMMEND the Court
GRANT the Government's Motion to Dismis¢doc. 58), andDENY Newell's Motion to
Vacate, Set Aside, or Correct his Senteridec. 56). Additionally, the CouRENIES Newell’s
Motion to Amend, (doc. 62), and the CoshouldDISMISS his Second Section 2255 Motion
(doc. 63) The Court alsENIES Newell’'s Motion for Appointment of Counsel(Doc. 64.)
Further, IRECOMMEND that the CourDENY Newell a Certificate of Appealability anth
forma pauperis status on appeal. The Court shoDItRECT the Clerk of Court taCLOSE

thesecass and enter the appropriate judgmeftdismissaf

2 Newellis not entitled to an evidentiary hearinijewell has the burden of establishing the need for an
evidentiary hearing. Birt v. Montgomery, 725 F.2d 587, 591 (11th Cir. 1984). He would be entitled to
hearing only if his allegations, if proved, would establish igistrto collateral relief._Townsend v. Sain
372 U.S. 293, 307 (1963). “Under Rules Governing Section 2255 Cases, Rule 4(b), a distriatedur
with a 2255 mtion may make an order for its summary dismissal “[i]f it plainly appeans fine face of

the motion and any annexed exhibits and the prior proceedings insthéheh the movant is not entitled

to relief[.]” Broadwater v. United State292 F.3d 13021303 (11th Cir. 2002). Accordingly, no hearing

is required when the record establishes that a Section 2255 claim lacks Wmététd States v. Lagrone
727 F.2d 1037, 1038 (11th Cir. 1984). Additionally, the Court need not hold a heaeng the reaal
reveals the claim is defaulted. McCleskey v. 74809 U.S. 467, 494 (1991 )Newell has not established
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BACKGROUND

The Armed Career Criminal Act

The Court typically begins its discussion of a matter by detailing the factual an
procedural background of the case before it. However, the facts and histéeyvell’s case
will be better understood by first discussing the federal statutes under Weigkll was
prosecuted and recent cases pertinent to those laws.

Federal law prohibits certain persons, including convicted felons, from shipping
possessing, or receiving firearms in or affecting interstate commerce..S18.& 922(g)(1).
Ordinarily, an individual who violates this prohibition faces a statutory maxirsentence of ten
years’ imprisonment. 18 U.S.C. § 92483) However, a statutory provision known e t
“Armed Career Criminal Attor “ACCA” imposes a higher mandatory minimum term of
imprisonment for certain offenders. Any person who violates Section 922(g) and has anm threg
more occasions been convicted fotserious drug offenseor “violent felory” will receive a
mandatory minimum sentence of fifteen years’ imprisonment. 18 U.S.C. § 924(e)(1). T
ACCA provides, in relevant part:

the term“violent felony means any crime punishable by imprisonment for a term

exceeding one year, or any act of juvenile delinquency involving the use or

carrying of a firearm, knife, or destructive device that would be punishable by

imprisonment for such term if committed by an adult,-that

0] has as an element the use, attempted use, or threatened use of
physial force against the person of another; or

(i) Is burglary, arson, or extortion, involves use of explosives, or
otherwise involves conduct that presents a serious potential risk of
physical injury to another].]

any basis for an evidentiary hearing because the record reveals that all ofébenessaises either lack
merit or are procedurally defaulted, waived, or barred.

—
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18 U.S.C. § 924(e)(2)(B).
The first prong of this definition, set forth in subsection (i), has come to be known as th
“elements clause,while the crimes listed at the beginning of the subsection“fi)rglary,

arson, or extortion, or involves use of explosivégve come to be knowas the"enumerated

crimesclause” United States v. Owens, 672 F.3d 966, 968 (11th Cir. 2012). Finally, the las

portion of subsection (iiY,or otherwise involves conduct that presents a serious potential risk g
physical injury to another,” is commagnteferred to as th&residual clausé. Id.

In the landmark case dbhnson, 57&).S. at __ , 135 S. Ct. at 2563, the Supreme Court
held that“imposing an increased sentence under the residual clause of the Armed Car
Criminal Act violates the Constitution’s guarantee of due proceéss[hus, the Court struck
down that portion of the ACCA. However, the Court also emphasized thdetsiondoes not
call into question application of the Act to the four enumerated offenses, or theademafi the

Act’s definition of a violent felony. Id. In Welch v. United State678U.S. |, 136 S. Ct.

1257, 126465 (Apr. 18, 2016), the Supreme Courldc that Johnsonannounced a new
substantive rule that applies retroactively to cases on collateral review.

While the four enumerated crimes (or tteumerated crimes clati3dave not suffered
the same fate as the residual clause, they have been jbet elilmumerous recent decisions of
the Supreme Court and the Eleventh Circuit Court of Appeals. These decisions inform
analysis that is more complicated than would appear at first blush: wiaetlegfender’s prior
conviction that bears the label ah enumerated crime actually constitutes a conviction for one
of the enumerated offenses for purposes of the ACCA. Rather than mereiyg mtythe label

attached to an offender’s prior conviction, federal courts must assess whetluafehdant

% “Serious drug offense” means “an offense under State law, involving noamirfg, distributing, or

possessing with intent to manufacture or distribute, a controlled substanioe which a maximum term
of imprisonment of ten years or more is prescribed by law[.]” 18 U.S.C. § 924(e)(@)(A)(

e
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commitied one of the enumerated crimes actually envisioned upon the passage of the ACCA.
conduct this inquiry, a sentencing court must assess the elements forming thefbids
offender’s conviction and compare those elements to*ge@eric crimei.e., the offense as

commonly understood.Descamps v. United Statés70 U.S. 254, 257 (2013).

Decisions regarding whether a burglary conviction qualifies as an ACCA atedic
offense demonstrate how courts approach the enumerated crimes. Though the AC
specfically lists “burglary” as a violent felony, merely because a state conviction is labeled
“burglary” does not automatically qualify it as a predicate offense under the ACCA. Rathe
“[a]s the [ACCA] has been interpreted, a conviction for ‘generic burglary’ camts violent

felony, while a conviction for ‘nomgeneric burglary’ does nét. United States v. Ranie616

F.3d 1212, 1213 (11th Cir. 201@progated on other grounds by United States v. Howard@42

F.3d 1334 (11th Cir. 2014). ‘Ageneri¢ burglary is“any crime, regardless of its exact definition
or label, having the basic elements of unlawful or unprivileged entry into, or remaining in,

building or structure, with intent to commit a crirhelaylor v. United States, 495 U.S. 575, 599

(1990. A “non-generi¢ burglary is one thdtdo[es] not include all of the elements essential to
generic burglaries,including burglaries of boats, automobiles, and othermoldings. Ranier
616 F.3d at 1214.

As with all enumerated crimes, to assesstivrea state conviction for burglary qualifies
as a generic crime, the Court can employ two methods. First, the Codrassass the state
statute undeftthe categorical approathHoward 742 F.3d at 134516 If that assessment does
not end the inquiry, then the Court must determine whether the statute can belassdmsthe
“modified categorical approa¢h.ld. Under the"categorical approachgcourts “compare the

elements of the statute forming the ibas the defendant’s conviction with the elements of the
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‘generic’ crimed.e., the offense as commonly underst6ofescamps570 U.S. at 257. Under
this approach,[tlhe prior conviction qualifies as an ACCA predicate only if the statute’s
elements aréhe same as, or narrower than, those of the generic offefde.If the statute so
gualifies, then this ends the inquiry: the conviction is a violent felony, and the ndodifie
categorical approach is not needed. How@aa@ F.3d at 1345.

However, if the burglary statute is broader than the elements of the gemaec ttre
statute itself does not qualify as a predicate offense under the categppoaach. Thus, the
court must then determine whether it can apply“thedified categorial approach to assess
whether the defendant’s conviction under the statute does qualify as a predicate. offiens
Courts can use the modified categorical approach in those instavtoeis a prior conviction is
for violating a secalled divisible statie.” Descamps570 U.S. at 257. A divisible statute is a
statute which“sets out one or more elements of the offense in the alteradtiveexample,
stating that burglary involves entry into a building or an automobile. If one aiterrisay, a
building) matches an element in the generic offense, but the other (say, an aujotoasileot,
the modified categorical approach permits sentencing courts to . . . determdahealternative
formed the basis of the defendant’s prior convictiolal.”

To determine which alternative of a divisible statute formed the basis for the prio
conviction, a court can assess a limited class of documents including tggnghdgmcument,
written plea agreement, transcript of plea colloquy, and any explicit fdotdalg by the trial

judge. _Shephard v. United States, 544 U.S. 13, 16 (2005). These documents are comm

referred to as Shepharddocuments.” If a statute is divisible, the Court can use 8tephard
documents tddo what the categorical approach demaxcdspare the elements of the crime of

conviction (including the alternative element used in the case) with the eleoheéhésgeneric

-
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crime’ Descamps570 U.S. at 257. If th8hepharddocuments show that the defendant was
found guilty under elementd a divisible statute which match elements of the generic offense
instead of those which do not, the prior conviction is an ACCA predi¢édsvard 742 F.3d at
1347. In contrast;a statute is indivisible if it contains ‘a single, indivisible set of elets."”

Id. at 1346 (quotingDescamps570 U.S. at 25&defining an indivisible statute as ofieot
containing alternative eleméjt. “If a statute is indivisible, a court may not apply the modified
categorical approach, and that is the end of the inquiry; the prior conviction caafifyt asian
ACCA predicate regardless of what glyephard documents may showvid.

In Howard the Eleventh Circuit assessed whether the defendant’s conviction unde
Alabama’s thirddegree burglary statute qualified as a generic burglary, and thus, a predicd
violent felony under the ACCA. The Eleventh Circuit notfithe elements of generic burglary
under the ACCA are: (1) ‘an unlawful or unprivileged entry into, or remaining in,” (2) ‘a
building or other structure,’ (3) ‘with intent to commit a crimeld. at 1348 (quotindraylor,

495 U.S. at 598). The Eleventh Circuit first determined that theaflalstatute the defendant in
Howardwas convicted under did not qualify as a generic burglary under the categppoaich
because the elements of the offense were not the same as, or narrower than thieogenaric
offense. Id. (citing Ranier 616 F.3d at 1215). Thdoward court then assessed whether the
statute was divisible, and therefore, was able to be assessed under thednoadegorical
approach. The&ourt noted that, undddescampsthe “key to determining divisibility . . . is
whether he ‘statute sets out one or more elements of the offense in the alterAfativexample,
stating that burglary involves entry into a buildiogan automobilé. 1d. (emphasis in original)
(citation and internal quotation markemitted). The Alabama std& contains nothing

“suggest[ing] its definition of ‘building’ is drafted in the alternativéd. “The items that follow
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each use of the word ‘includes’ in the statute areexdraustive examples of items that qualify
as a ‘structure’ and thus count as a ‘building’ under . . . 82-88). . . . The statutory definition
of ‘building’ does not say what is not included. In light of escampslecision, illustrative
examples are not alternative eleméntdd. (citation omitted). Thus, the Eleventh Circuit
determined that Alabama’s thidkgree burglary statute, 8 13JA7, is a norgeneric and
indivisible statute, and a conviction under that stdtoéamnot qualify as a generic burglary under
the ACCA” Id. at 1349.

In Mathis v. United State$b79U.S.  , 136 S. Ct. 2243 (June 23, 2016), the Supremsgd

Court further clarified how courts should employ the modified categorical approaehCdurt
held the fact that a statute contains multiple alternative means of corgrttig crime does not
make the statute divisible, if these means are not alternative elements but rtHactoal
determinations about an element, and thus, unnecessary to the jury’s determinationfof guil
the crime. 579U.S. at ___, 136 S. Ct. at 22%4. Put another way, the Court held that, when
using the modified categorical approach to determine whether a prior convictidividcdeat
felony’ or “serious drug offenseaunder the ACCA, a court should focus on ‘teements of the
statutory dfense rather than on that offense’s remsentiat means of commission.Id.

After Mathis the Eleventh Circuit analyzed whether a conviction under Georgia’s forme

burglary statute can constitute a predicate violent felony under the AQ@G#Aed State v.

Gundy 842 F.3d 1156, 11669 (11th Cir. 2016). Isundy, the offender had been designated
as an armed career criminal due to his prior burglary convictions under the sorgaG
burglary statuteinderlyingNewell’s Georgia burglary convictions, O.C.G.A. §8-1€l(a) (2011)

Id. Applying Mathis, the Eleventh Circuit determined thdhough the statute wa$on-

generic,—i.e., broader than generic burglary, it was divisiblEl. The Court reasonedthe




plain text of the Georgia statute has thsebsets of different locational elements, stated in the
alternative and in the disjunctive . effectively creating several different crirfedd. at 1167.
“That the Georgia prosecutor must select and identify the locational element platiee
burgled—whether the place burgled was a dwelling, building, railroad car, vehicle, o
watercraft—is the hallmark of a divisible statuteld. Therefore, courts may continue to apply
the modified categorical approach to determine whether a defendant's corsvictmler
Georgia’s prior burglary statute match the generic definition of burgiany thus, qualify as
predicate offenses under the ACCH. at 1168—69.

. Newell's Conviction and Sentencing

On April 2, 2013 a grand yry in this District charged Newellwith three crimes
possession of a firearm by a convicted felanviolation of 18 U.S.C. § 922(g)(1) (Count One);
possession with intent to distribute methamphetammeiolation of 21 U.S.C. § 841()) and
(b)(1)(c) (CountTwo); and possession affirearm in furtherance of drug trafficking violation
of 18 U.S.C. 8§ 924(€))(A)(i) (CountThred. (Doc. 1.)

Newell and his attorney, MMarc G Metts, were able to negotiate a plea agreement with
the Government wherebyewel agreed to plead guilty to Count One (possession of a firearm by
a convicted felopand Count2 (possession with intent to distribute methamphetamine
exchange for the Governmemoving to dismisCount Three. (Doc38) On July 8, 2013,
Newell plea@gd guilty to Counts One and Two. (Doc. 2Hpowever, & the time of his first
change of plea, or Rule 1l)roceeding,Newell was advised that his maximum term of
imprisonment as to Count One was ten years. (Dog. BBe United States Probation Office
subsequently learned that Newell had three qualifying predicate convictions baede€CCA

that increasedNewell’s sentencing exposur® a mandatoryminimum of fifteen years and a
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maximum of life imprisonment. Because Newell was not advised of this mapdatomum at

his initial plea hearing, the Government moved for a supplemental plea hearing. (Do®n32.)
January 6, 2014, the Court held a supplemental change of plea hearing. The Court appr
Newell, among othethings, of the fifteeryear mandatory minimum he faced under the ACCA,
and Newellagainpleaded guilty to Counts One and Two. (Docs. 34, 35.)

Prior to Newell’'s sentencing hearingUnited States Probation OfficeScot Riggs
prepared a Presentence Inygeion Report (“PSI”). ProbationOfficer RiggsdetailedNewell’s
offense conduct and criminal history and calculdtieadvell’s statutory penaltiesas well as his
advisory Guideling’ sentencingange. The Probation Gficer described Newell's extensivest
of criminal convictions. (PSHY 31-45) Pertinently, Probatio®fficer Riggsdetailed a April
14, 1997conviction forburglary, (id. at §38); an April 13,1998 conviction foburglary, (id.at
39); and a November 30, 2006onviction for manufacturing methamphetamjn@. at 1 42)
Whencalculating Newell'offense level Probation Office Riggs assertedthe defendant has at
least three prior convictions for a violent felony or serious drug offense, or boith wire
committed on dilerent occasions (see paragrapBs39, and 42). Therefore, the defendant is an
armed career criminal and subject to an enhanced sentence under the provis®hsfC. §
924(e).” (Id. at §29.) Officer Riggsconcluded thalNewell’s statutory minimum term of
imprisonmentas to Count Onevas fifteen years and the maximum term was lifiel. &t 1 71)
Accordingto the PSINewell’'s Guidelires’ range for imprisonment was 188 to 286nths. [d.
aty 72)

Newell's counsel Mr. Metts, filed objections tahe PSI (PSI Addendum.) Mr. Metts
argued that Newell'April 1997 convictionsfor theft by receiving stolen propergnd for

burglary were unlawfully obtained. Ifl. at p. 3.) Mr. Metts contended that Newell was a
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juvenile at the itne of the convictions and that the appropriate pleadings for transferrin
Newell's cases to Superior Court from Juvenile Court were not fildd.) (Mr. Metts also
objectedto Newell's designation as an armed career criminal under the AGQGA his
desigration as a career offender under the Sentencing Guidelidest §p. 1-2

The Probation Officer recommended that the Court oveluléMetts’ objectiors. As to
whether Newell’s prior convictions were unlawfully obtained, Officer Riggted tha Newell
could not collaterally attack his state convictions in a federal sentencogeuting. Ifl. at p. 3.)
As to Mr. Mett’s career offender objection, the Probation Officer statpdrtinent part:

Each of paragraphs 38 and 39 set forth a separate conviction for the offense of

burglary, which isone of the enumerated offenses in 18 U.S.C. § 924(e)(2)(B)

that qualify as dviolent felony” Further, each of these two burglary convictions

meets the elements of generic burglatynlawful, or unprivileged entry into, or

remaining in, a building or other structure, with intentctommit a crime See

Taylor v. United States195 U.S. 575598-99 (1990). As such, theconvictions
in paragraphs 38 and 39 qualify as predicate convictions for ACCA purposes.

(Id. atp. 2.)

Newell appeared beforthe Honorable William TMoore for a sentencing hearing on
March 6, 2014 (Doc.47.) At that hearingJudge Mooréneard fromNewell, Newell's counsel,
and counsel for the GovernmemngégardingNewell’'s potential sentece (Id.) This colloquy
began by Mr. Metts offering argument in support of his objectiond. af pp. 36.) Judge
Mooreoverruled the objections and adopted the $81dings of fact and conclusiongld. at p.

6.) JudgeMooredeterminedin agreement with the PShat the Guidelines called for a sentence
between 188 to 235 months in prisqid.) Mr. Metts asked for a sentenaethe low end of the

Guideline range, and AUSA Tania Groover concurred with Probation Officer 'Riggs
recommendatin that a sentence of 188 months’ was approprilie. at p. 7.) Newell then

made a statement of allocution where he apologized for his crimes and askedbatg to
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take thedifficulties Newell had experienced in hiige into consideration when semicing him.
(Id. at pp. 7-8.)

Judge Moorehen pronounced a sentence of h8@nthsas to Counts One and Two to be
served concurrently(ld. at pp.8-9) Judge Moordound no reason to depatbwnwardfrom
the advisoryGuidelines’ range. In his articulation of howhe arrived at i3 sentence, Judge
Moorestated,

On November 29, 2012, the Defendant fled from a traffic stop driving at a high
rate of speed, and after abandoning his vehicle the Defendant fled on foot carrying
with him an unloaded .40 caliber handgun and a quantity ofamgthetamine.

The Defendant wasltimately apprehendednd the drugs and the fireanwvere
recovered. The Defendant has acknowledged lasisminal conduct in this case

and he has entered his plea of guilty in a lymmamer. Mr. Newell
unfortunately has a lengthy substaad®ise historyand an extensive criminal
history including convictions of seven felony offenses, and based upon his
criminal history and the nature of the instant offense the Defendant iieldss

for sentencing purposes as both a caofinder and an armed career criminal.
Nonetheless, the Court has determined that a sentence at the lower end of the
advisoryguideline range is sufficiento address the sentencing factasferth in

18 United StateCode Section 3553(a), specifically, the need for the sentence
imposed to reflect the seriousness of the offense conduct and to afford adequate
deterrence of future criminal conduct

(Id. at pp. 9-10.)
On March 14, 2014, Mr. Metts filed a Notice of Appeal to the Eleventh Circuit Court of
Appeals on Newell’'s behalf. (Doc. 41.) The Eleventh Circuit rejected Newsditsreent that
Judge Moore’s sentence was not reasonable and affirmed that sentence obe&ei@e014.
(Doc. 51.)
1. Newell's Section 2255 Motionand Subsequent Pleadings
Newell filed the instant Section 2255 Motion &pril 22, 2016. (Doc56.) Newell

argued that undefohnson his sentence violatdss right to due process of lawld(at p. 4.)

Specifically, he contended that afterhnsorstruck down the residual clause, his 1997 and 1998
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convictions for burglary no longer qualify as ACCA predicate offensks) The Government
responded in opposition to Newell’'s Motion and argued that the Court designated his burgl
convictions as violent felonies under the ACCA’s enumerated crimes clause and restidoal
clause. (Doc. 58.) Newell subsequently sought leave to amend his Section 2255 Motion, (G
62), and filed aSecond Section 2255 Motion, (doc. 63). In those pleadMegwell argued that
Metts rendered ineffective assistance of counsel by failing to object to the @surg
unconstitutionally obtained predicate offenses” to support his ACCA designation. (Doc. 62,
5-8.) TheGovernment filed a Response in opposition to Newell's Motion to Angentending
that his new claims were untimely and meritless. (Doc. 67.) Newell filed ay Reghe
Government’s Response. (Doc. 68.)
DISCUSSION
Newell’s Motion to Amend (Doc. 62)
Federal Rule of Civil Procedure 15, which governs amendment of pleadings, is applical

to 28 U.S.C. § 2255 petitiondMayle v. Felix 545 U.S. 644, 655 (2005)Under Rule 15(a), a

party may amend hisomplaintonce as a matter of rightithin twentyone (21) days aftea
motion is servedinder Rule 12(b), (e), ¢f). Once this time has passed, a party “may amend its
pleading only with the opposing party’s written consent or the court’s leave,” wractotirt
“should freely give . . when justice so requires.” Fed. R. Civ. P. 15(a)(2). “The thrust of Rulg
15(a) is to allow parties to have their claims heard on the merits, and accordisigigt dourts
should liberally grant leave to amend when ‘the underlying facts or circaoestaelied upon by

a plaintiff may be a proper subject of relief.””_In re Engle Cag6% F.3d 1082, 1108 (11th Cir.

2014) (quoting Foman v. Davi871 U.S. 178, 182 (1962))However,a court need not allow

leave to amend “(1) where there has been unéleydbad faith, dilatory motive, or repeated

13
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failure to cure deficiencies by amendments previously allowed; (2) wher@ralamendment
would cause undue prejudice to the opposing party; or (3) where amendment would be futil

In re Engle Case¥67 F.3d at 11699 (quoting_Bryant v. Dupree, 252 F.3d 1161, 1163 (11th

Cir. 2001).

Through his Motion to Amend, Newell seeks tid&laims to his Section 2255 Motion
that have no basis in Johnson. (Doc. 62.) In his Motion to Amend, Newell argues thatttglr. Me
rendered ineffective assistance of counsel regarding the use of his prior convidibrs pp.
5-7.) He argues that Mr. Mettfiled to investigate one of his burglary convictions and his
convictionsfor theft by leceivingstolen property and theft by takingld.) He contend# Mr.
Metts had investigate the circumstancesurroundingthese convictions, he would have
discovered that the convictions were obtained “unconstitutionallid?) Specifically, Newell
takes issue with the fact that the Georgia state courts treated him as an aelgdtrdto these
convictions despite the fact that he was under the age afdie state courts did not properly
transfer his cases from Juvenile Court to Superior Cold) (

The Government correctly argues in its opposition to Plaintiff's Motion to Amieaitd t
these claims cannot “relate back” to Newell's Section 2255 Motion. (Doc. 67.) Fuwteerif
these claims could somehaelate back, Newell did not file his Sectibtotion until more than
one year aftehis conviction became final. Consequgnthese claims are tirvigarred and, thus,
futile. Moreoverthe claims are unavailing, améewell fails to provide any good cause for his
undue delay in asserting them.

Sedion 2255 Motions to Vacate or Set Asidare subject to a ongear statute of
limitations period. 28 U.S.C. 8§ 2255(f). This limitations period runs from the latest of:

(1) the date on which the judgment of conviction becomes final;
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(2) the date on whit the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the
United States is removed, if the movant was prevented from making a
motion by such governmental action;

(3) the date on which the right asted was initially recognized by the
Supreme Court, if that right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on collateral review; or

(4) thedate on which the facts supporting the claim or claims presented
could have been discovered through the exercise of due diligence.

Newell was sentenced oMlarch 7, 2014, and the Cowhteredfinal judgment orthat
same date. (Doc. 39.Newell filed a Notice of Appeal, and the Eleventh Circafitirmed his
conviction and sentence on September 30, 2QDbc. 52.) Newell hadninety days from the
Eleventh Circuit’'sjudgment to seek a writ of certiorari to the Udit8tates Supreme Court.
Sup. @. Rule 13(“T he time to file a petition for a writ of certiorari runs from the date of entry of
the judgment or order sought to be reviewed, and not from the issuance date of the mandat¢ (or
its equivalenunder local practice)”! Onthe date that ninetgtay period expired, December 29,

2014,Newells judgment of conviction became finaEeeClay v. United States637 U.S. 522,

525, 527 (2003) (Under 2255(f)(1) “a judgment of conviction becomes final when tHu=aypO0
time expires for filing a petition for certiorari contesting the appellate coaffiisnation of the

conviction.”’). Thus, Section 2255(f)(1)’'s statute of limitations expired on December 29, 201%

\ =4

Newell did not execute hiSection2255 Mbotion until March 22 2016, which wasnonthsafter
the expiration of the applicable statute of limitations period. Consequently, abseat som
exception, Newell's claims amntimely undeSection2255(f)(1).

Newell does notrgue that he is entitled éguitable tolling or tahe statute of limitations

periods set forth in Sections 2255(f)(2) or (Rather, he argues that he timely filed his Motion
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under Section 2255(f)(3) becaudehnsornwas not decided until April 22, 2016. (Dds5, p.

12) Indeed, m Welch v. United Sites 587U.S. |, 136 S. Ct. 125Apr. 18, 2016), the

Supreme Court held that Johnson is a substantive decision which applies retroectiashs on
collateral review Newell executed this Motion within one year of the Supreme Court’s decisiol
in Johnson Thus, Section 2255(f)(3allows Newell to assettis Johnsorasedclaim at this
time.*

However, though Newel’ Johnsortlaimis timely, he cannot use dh claimto open the

door to other nodohnsonclaims. Zack v. Tucker 704 F.3d 917, 9226 (11th Cir. 2013)

(habeas limitations periods apply arclaimby-claim basis) In Beeman v. United State871

F.3d 1215 (11th Cir. 2017), a Section 2255 movant challenged his ACCA sentence partly bal
on Johnsorand partly on other grounds. The Eleventh Circuit found that, though the movant
Johnsonclaims were timely under Section 2255(f)(3)s claims based on principles and

precedent other thalohnsorwere not Beeman 871 F.3d at 1220. Thus, the Court affirmed the

dismissal of those claimdd.

Likewise, through his Motion to Amend, Newell attempts to assert ineffective assistang
of counsel claims that do not rely updohnsoror any right recently recognized by the Supreme
Court. He does natlentify any impediment that prevented hinorfr bringng his ineffective
assistance of counsel claimgthin a year of his conviction becoming final. He also does not
raisea piece of newly discovered evidence. Thus, even if Newell had asserted fastinef
assistance of counsel claims in biginal Section 2255 Motion, those claims wouldugimely
by approximately three months.

Indeed Newell's ineffective assistance of counsel claims are even more untimely tha

that. Newell did not file his Motion to Amend until October 16, 2018, mae to years after

* Nonethelessas discussebdelow, Newells Johnsorbased claims lack merit

16

sed

S

e

n




his conviction became final. (Doc. 62.Theseadditional claims do notelate back tadnis
original Section 2255 Motion.“An amendment to a pleading relates back to the date of the
original pleading when . . . the amendment asserts a claim or defense thabvuaro$ehe
conduct, transaction, or occurrence set—eott attempted to be sebut—in the original
pleading.” Fed. R. Civ. P. 15(c)(1)(B)In order to relate back, Ife untimely claim must have
more in common with the timelfled claim than the mere fact that they arose out of the samg
trial and sentencing proceedings. Instead, in order to relate back, the untinmelynalst have
arisen from the same set of facts as the timely filed claim, not from separalgcicon a

semrate occurrence in both time and typéavenport v. United States, 217 F.3d 1341, 1344

(11th Cir. 2000). “The critical issue in Rule 15(c) determinations is whether the original

complaint gave notice to the defendantla# claim now being assertedMoore v. Baker, 989

F.2d 1129, 1131 (11th Cir. 1993). “[W]hile Rule 15(c) contemplates that parties may corre
technical deficiencies or expand facts alleged in the original pleading, it dogsemait an

entirely different transaan to be alleged by amendment.” Dean v. United States, 278 F.3

1218, 1221 (11th Cir. 2002).

Newell’s proposedclaims of ineffective assistance of counsi@imsdo not arise out of
the same conduct, transaction, or occurrence akhissorclaim. HisJohnsorclaim centas on
the definition of “violent felony” under the ACCA. In contrast, his ineffectassistance of
counsel claims center on whether Mr. Metts properly investigated and contested f
circumstances underlying his prior convictions. The Government wasotiotdof these new
claims through Newell’s original Section 2255 Motion. In the Section 2255 coatext,when
faced with claims thatave more connection than Newelltke Eleventh Circuit has repeatedly

found thatnew claims do not relate back toetoriginal motion See,e.g, Farris v. United
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States 333 F.3d 1211, 1215 (11th Cir. 2003) (new claithat a prior conviction was
constitutionally invalid and the quantity of drugs was improperly decided did nte beak to
original claims concerning interpretation of the sentencing guidelines andcdhasel was
ineffective for failing to advise defielant of his sentencing exposure as a career offerittenit

v. United States, 274 F.3d 1315, 1318 (11th Cir. 2001) (new claims of ineffective assistance

of counsel, abuse of discretion by the district court, and prosecutorial misconduct dilhteot re
back to original claims thdhe sentence violated the ex post facto clauBayenport217 F.3d

at 1346 (new claims that counsel was ineffective for allowing defendant toteesed on drugs
that were not part of same course of conduct, for relying on summary lab repddr &ting

to advise that a plea agreement might be possible did not relate back to originaltieims
counsel was ineffective for failing to raise arguments regarding drugation and weighor
claims that government witasscommitted perjury).

Further, the record reflects that Mr. Metts did investigate the ciramtess surrounding
Newell's prior convictions and argued that th@ourt should not use those convictioas
sentencing In his Objections to the PSI, Mr. Metssgued that the Court should not use
Newell’s conviction for theft by receiving stolen property or his 1997 cowvidtr burglary to
designate him an armed career criminal under the ACCA or to calculate hisiGasdainge.
(PSI Addendum, p. 3.) MMetts argued that Newell was not “legally convicted as an adult” for
those offenses.|d.) However, Probation OfficeRiggsopposed this objection contending that
“with the sole exception of convictions obtained in violation of the right to counsefeaddat
in a federal sentencing proceeding has no right to collaterally attack the valigigvious state

convictions that are used to enhance his sentence under the AQGA(itihg Custis v. United

States 511 U.S. 485 (1994).) At the sentenchearing, Mr. Metts reiterated his objection and
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stated that he had combed through “a very large clerk’s file” regarding teecstaviction and
did not find a motion to transfer the case to the Superior Court from the Juvenile Court. (Dg
47, pp. 46.) Ultimately, Judge Moore overruled the objection agreeing with the Uniteds Statg
Probation Officer that Newell could not collaterally attack his state cauntiction through the
federal sentencing proceedindd.)

Thus, even if Newell's claims wemot untimely, Mr. Metts took the very action that
Newell claims he should have taken and made the very arguments that Newell claimsidhe shq

have made. As such, Newedrnot show(1) thathis counsel’s performance was deficient, i.e.,

the performanceell below an objective standard of reasonableness, or (2) that he suffere

prejudice as a result of that deficient performan&grickland v. Washingtgrd66 U.S. 668,

685—-686 (1984). Consequently, his claims would be futile on the merits.

For all of hese reasons, the claims that Newell proposesitdhroughhis Motion to
Amend are untimelyandunavailing Therefore, it would be futile for Newell to supplement his
Section 2255 Motion with these claims. Moreover, Newell has failed to explain whgiteslw
more than twenty months after he filed his origiBattion 2255 Motion to seek leave to amend
that Motion.

Accordingly, the CourtDENIES Newell's Motion to Amend his Section 2255 Motjon
(doc 62).

I. Newell's Second Section 2255 Motion (Doc. 63)

On January 16, 2018, at the same time that Newell filed his Motion to Amend, News
filed a Second Motion to Vacate pursuant to 28 U.S.C. § 2255. (Doc. 63.)s Judtist Motion
to Amend, inthis secondection 2259Motion, Newell argud that Mr. Metts failed to object to

the use of his burglary and theft by taking convictiond. gt p. 4 Doc. 65, pp. 45.) Because
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Newell labeled his pleading as a Motion to Vacate, the Clerk of Court docketedats s a

Second 2255 Motion, and opened a new civil matewyell v. United StatesCase No. 5:1-8v-

3 (S.D. Ga. Jan. 16, 2018). However, because Newell’s original Section 2255 Motion was S
pending,the Court must tredhis subsequent motion agnotion to amend and not a successive

Section 2255 MotionUnited States v. Williamsl85 F. App’x 917, 919 (11th Cir. 2006}‘As

their § 2255 motion was still pendingnovant’s] subsequent motion should not have been
considered a successive 8 2255 motion, but instead a motion to amend their § 2255)motio

(citing Ching v. United States, 298 F.3d 174, 177 (2d Cir. 2002)

Newell raises the same arguments in his Section 2255 Motion as his Motion to Amend
and | will not belabor the points explained above. For the reasons previously statedntbe claj
that Newell seeks to addare untimely, unavailing, futile, and brought after undue delay.
Consequently, the Court should deny Newell’s effort to amendirbtsSection 2255 Motion
with the claims asserted in his second Matamdthe Court shouldISMISS Newell's second
Section 2255 Motion, (doc. 63).

II. Newell’'s Motion to Appoint Counsel(Doc. 64)

Newell alsorequests that the Court appoint counsel to represent him on his Section 22

Motion. (Doc. 64.) There is no automatic constitutional rightcmunsel in habeas proceedings.

SeePennsylvania v. Finley, 481 U.S. 551, 555 (198/fited States v. Web565 F.3d 789, 794

(11th Cir. 2009) (citing_Barbour v. Haley, 471 F.3d 1222, 1227 (Xlith 2006)); Hooks v.

Wainwright 775 F.2d 1433, 1438 ({Cir. 1985) see alsBarbour 471 F.3d at 12282 (even

defendants sentenced to death do not enjoy a constitutigh&ltoi postconviction counsel).
Under 18 U.S.C. 8006A(a)(2)(B), the Court may appoint counsel for an indigent litigant

seeking relief under 28.S.C. § 2255, but such requests are discretionary when “due process
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the ‘interests of justicé so require.Hooks 775 F.2d at 1438; Norris v. Wainwright, 588 F.2d

130, 133 (& Cir. 1979);see als®8 U.S.C. § 2255(g) and Rule 8(c) of the Rules Governing
Section 2255 Cases in the United States District Courts (authorizing appointmaninsel
pursuant to 18 U.S.C. § 3006A)Moreover, appointment of counsel is “a privilege that is

justified only by exceptional circumstances[McCall v. Cook, 495 F. App’x 29, 31 (i Cir.

2012).

The Court des not find any exceptional circumstances justifying the appointment o
counsel in this caseAn evidentiary hearing is not required this caseand the interests of due
process and justice do not otherwise require counsel. Nelwel not lay out anguch
circumstances in his Section 2255 Motion, his Motion to Appoint Coumsehis other
pleadings. Therefore, the CORENIES Newell'srequest for appointment of counsel.

IV. Newell's Section 2255 Motion (Doc. 56)

In his first Section 2255 MotionNewell contends that Judgeloore relied upon the
ACCA'’s residual clause when finding his burglanvictionsto be “violent felonies.” (Doc.
56, p. 4.) As explained above, the Supreme Court struck down the residual cldakason
However, to prova Johnsortlaim, Newell must show:

(2) [] the sentencing court relied solely on the residual clause, as oppossal to a

or solely relying on either the enumerated offenses clause or elements clause

(neither of which were called into question Bghnsoih to qualify a prior

conviction as a violent felony, and (2) [] there were not at least three other prio

convictions that could have qualified under either of those two clauses as a violent
felony, or as a serious drug offense.

Beeman871 F.3cat 1221-22.Newell cannot meet either of these two requirements.
A. Whether the Court Reliedupon the Residual Clausat Newell’'s Sentencing

In the PSI, Probation Offic&riggsstated thaNewell “has at least three prior convictions

for a violent felony or serious drug offense, or both, which were committed on differen
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occasionsgee paragraphs 38, 39, and 42herefore, the defendant is an arncageer criminal
and subject to an enhanced sentence under the provisiondJob 188 924(e)’ (PSI atf 29)

In turn, Paragraphs 38, 39, and 42 of the B&hiledthe following three convictions(l)
Newell's April 14, 1997conviction for burglary in the Superior of Ben Hill Cour@gorgia (2)

his April 13, 1998 conviction for burglary in the Superior CooftBen Hill County, Georgia;
and (3)his November 30, 2009 conviction for manufacturing methamphetamine in the Superi
Court of Coffee County, Georgia. (PSI at {1 38, 39, #%ter Mr. Metts objected to Newell's
ACCA classification, Officer Riggs sponded that the separateconvictions described in
Paragraphs 38 and 39 were for burglémhich is one of theenumerated offensesn 18 U.S.C.

8 924(e)(2)(B) that qualify as a ‘violent felony.” (PSI Addendum, p. 2 (emphdsisg.)

Thus, it is abundantly clear that Officer Riggs relied upon the ACCA’s enurderate
crimes provision and not the residual clause when concluding that Newell waseth Gareer
criminal. Moreover, Riggs went on to explain that both of Newell’s burglary convictions met th
definition of “generic burglary.” 1f.) By relying upon theSheparddocumentgo explain that
Newell's conviction met the definition of generic burglary (unlawful entry into a strectith
the intent to commit a crime therein), the Probation @ffadearly conducted an enumerated
crimes analysis and not a residual clause analysis. JMdges adopted Probatio®fficer
Riggs findings of facts and conclusiatthe sentencing hearingdDoc. 47, p. 6.)

At no point in the PSI or during the sentencing hearingJdidge MooreNewell's
counsel, counsdor the Government, or Probation Officer Rigdiscuss the residual clause,
guote the residual clause, paraphrase the residual clause, or even indiractty tteferesidual

clause. The sentencing court did not address, much less decide, whether &lewell’s
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convictions ‘dtherwise involve conduct that present a serious potential risk of physical injury t

another.” The residual clause played no parhNiewell’'s sentencing proceeays whatsoever.
Therecordunequivocallyestablishes that the Court relied upon the ACGXiamerated

crimes clause and ienumeration ofburglary” as a crime of violence when sentenchihgwell.

SeeOxner v. United States, No. 1157036, 2017 WL 6603584, at+3 (11th Cir. Dec. 27, 2017)

(affirming district court’s finding, based on circumstantial evidence, thasénéencing court
relied on the enumerated crimes provision to enhance defendant’s sentence). Tine S

in Johnsoremphasized #“decision does not call into question application of the Act to the four,
enumerated offenses, or the remainder of the Act’s definition of a violent fel&@mg U.S. at
__, 135 S. Ct. at 25638Because the record establishes that the residual claysgpio part in
Newell’s sentencing proceedings, Johnsdiords him no relief.

Moreover, even if the recordese unclear as to whether Jud@éoore relied on the
residual clause or the enumeratdnes clausethe Courtstill must denyNewell’'s Motion.
Uncertainty is not enough to obtalwhnsonrelief. Rather,Newell possesses the burden to
establish that Judgdloore “more likely than ndtrelied on the residual clausdeeman 871
F.3d at 1221-22. Thus, even if the record were silent on that issue, “where the evidence does

clearly explain what happened, the party with the burden Tosels.at 1225;see alsdOxner,

2017 WL 6603584, at *3 (affirming denial dibhnsonrelief to Section 2255 movant who
conceded that record was silent as to whether he was sentenced under residual claug
enumerated crimes clausdjlewell has not carried his burden to prove that Judgererelied
on the residual clause—solely or otherwise—when sentencing him under the ACCA.

Further even if Newell had proven that Judgeloore solely relied upon the residual

clause, he has failed to prove that he does not have at least three convictibnsldot
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felonies or “serious drug offensésinder the other clauses of the ACCA. As explained below,
prior to his sentenag, Newell had obtainedwo convictiors that qualifyas“burglary” under the
ACCA'’s enumerated crimes clause ante convictiorfor a “serious drug offense[].”

B. Whether Newell has Three Predicate Offenses Absent the Residual Clause

Newell argues in hiRResponse to the Motion to Dismiss that his Georgia burglary
convictions do not qualify as “burglaries” as enumerated in the AC(D%c. 60.) However,
Newell did not raise this argument in his original Section 2255 Motion. Furtherewam,if
Newell hal raised these arguments in his Motion, these claims would be untikelxplained
above,Newell did not file his Section 2255 Motion until more than a year after his convictior

became final. Whil&ection 2255(f)(3allows Newell to bring higohnsorclaimsat the time he

filed his motion, he cannot ugehnsorto open the door ttheseuntimely nonJohnsorclaims.

Beeman 871 F.3d at 1220; Zack v. Tucker, 704 FaB@22-26. The fact that Judge Moore did

not rely upon the residual clause is fatal to Newelbhisonclaims, and the Court need not
conduct any further analysis of his Section 2255 Motion.

However, in the interest of completeness, the Court expllaaidNewell hadthreeprior
convictions that qualify asiolent felonies or serious drug offensesder the ACCA. Newell
does not contest the fact that his November 30, 2009, conviction for manufacturi
methamphetamingualifies as “serious drug offense.” Nor could he plausibly do so. Under th
ACCA, “serious drug offense” means “an offense under State law, involving mamufgct
distributing, or possessing with intent to manufacture or distribute, a controlledrszébst . for
which a maximum term of imprisonent of ten years or more is prescribed by law[.]” 18 U.S.C.
8 924(e)(2)(A)(ii). At the relevant tne, Georgia law provided that “it is unlawful for any person

to manufacture, deliver, distribute, dispense, administer, sell, or possess withardstribute
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any controlled substance.” O.C.G.A. §8-1830(b) 00). The punishment for “any person
who violates [that subsection] with respect to a controlled substance in Sched@ehedule
II” was, for a first offense, “not less than five years nor more than 30.Ye@t€.G.A. § 1613-

30(d) 20M); see alsdD.C.G.A 8§ 1613-26 (list of Schdule 1l controlled substances)rhus,

Newell's manufacturing drug conviction gives him one strike towards hiSAdesignation.

Additionally, aslaid out aboveNewell was convicted of burglary in the Superior Court
of Ben Hill County, Georgian April of 1997 and April of 1998. (PSI at 1 38, .39At the time
of Newell’s burglary convictios, Georgia’s burglary statute provided tlifd] person commits
the offense of burglary when, without authority and with the intent to commit a felotiyeft
therein, he enters or remains within the dwelling house of another or any buildingeyvehi
railroad car, watercraft, or other such structure designed for udes asnvelling of another.
O.C.G.A. §167-1 (1999. In his Response to the Motion to Dismisgwell essentiallyargues
that his conviction under this statute cannot qualify as a violent felony under the enwdmerate
clause. (Doc60(citing Mathis 579U.S. _ , 136 S. Ct. 2243)).

Fatal toNewell'sargument is the Eleventh Circuit’s decisionGandy which postdates
Newell's Response.As laid out above, inGundy, the Elevert Circuit squarely rejected the
argument thalNewell makes here 842 F.3cat1166—69. The Court found that, though O.C.G.A.
8 167-1(a) was“non-generic,—i.e., broader than generic burglary, it was divisibldd.
Therefore even afteMathis, courts may continue tapply the modified categorical approach to
determine whether defendant’sconvicion under O.C.G.A. § 18-1(a) matchesthe generic
definition of burglary and thus, qualifieasa predicate offensender the ACCA.Id. at 1168

69. Probation Officer Riggs did just that in this case, and Judge Moore adopted his conclusions.
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Further, Newell has not even attempted to show that Officer Riggs’ iewd#tegorical
analysis contained any error. Nor could Newell do so. Because O.C.G.A74(ap is
divisible, the Court‘must determine which of the alternatieiements in Georgia’s burglary
statute formed the basis dii¢well’s] prior burglary convictions and whether those elements
match the generic definition of burgldryld. at 1168. To make this determinatidhe Court
looks at theSheparddocuments, including the charging documents, to deterafimdnat crime,
with what elementsiNewell was convicted.Id. As to his April 1997 burglary convictionhe
State charged th&ewell unlawfully entered the residence of Jerrold Wierth with the intent to
commit atheft. (PSI at § 38.) Newell pleaded guilty to this charge and receivetemyear
probated sentenceld() As to his April 1998 burglary conviction, the State charged that Newell
unlawfully entered the home of June Martin with intent to commit a thédt. a( § 39.) The
court sentenced Newell to five years’ imprisonment after he pleadeyg guthat crime. 1¢.)
Thus, usinghe Shepara@locuments concerningewell’'s Georgiaburglary convictios, Officer
Riggs ensured that tleonvictionsinvolved: (1) an unlawful entry2) into a dwelling house or
building; (3) with intent to commit a crime thereifiThese elements substantially conform to the

generic definition of burglary.” Gundy, 842 F.3d at 1{6¢ing Howard 742 F.3d at 1342).

Therefore, Newell’'sonvictionsqualified as a“burglary under theACCA'’s enumerated
crimes clause. As sucthe Court properly counted theseo convictionsas“violent felonie$
when sentencingNewell. When combined with Newell's conviction for a “serious drug
offense,” Newell has threstrikes, completing his ACCA designation.

For all of these reasons, Newell is not entitled to relief uddanson and the Court

shouldDENY his Section 2255 Motion, (doc. 56).
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II. Leave to Appealin Forma Pauperis and Certificate of Appealability

The Court should also demNewell leave to appeah forma pauperis and a Certificate of
Appealability. ThoughNewell has, of course, not yet difl a notice of appeal, it is proper to
address these issues in the Ceudrder of dismissal. Pursuant to Rule 11 of the Rules
Governing Section 2255 Case&he district courtmust issue or deny a certificate of
appealability when it issues a final ordelverse to the applicah{Emphasis suppliedieealso
Fed. R. App. P. 24(a)(3) (trial court may certify that appeal of party proceedifgma
pauperisis not taken in good faitibefore or after the notice of appeal is filed

An appeal cannot bakenin forma pauperis if the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. ApR4f)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegatiomsclaarly baseless or the legal

theories are indisputably meritlesdeitzke v. Newell, 490 U.S. 319, 327 (1989%arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993An in forma pauperis action is frivolousand thus
not brought in good faith, if it iSwithout arguable merit either in law or fdct.Napier v.

Preslicka 314 F.3d 528, 531 (11th Cir. 2008ke als@rown v. United States, Nos. 407CV085,

403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Additionally, under 28 U.S.C. § 2253(c)(1), an appeal cannot be taken from a final ord
in a habeas proceeding unless a certificate of appealability is issued. tiicater of
appealability may issue only if the applicant makes a substantial showing oficd dea

constitutional right. The decision to issue a certificate of appealability redaimeoverview of
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the claims in the habeas petition and a general assessment of theit nvities-El v. Cockrel|

537 U.S. 322, 336 (2003). In order to obtaicertificate of appealability, a petitioner must show
“that jurists of reason could disagree with the district t®udsolution of his constitutional

claims or that jurists could conclude the issues presented are adequate toatesmrtagement

to praceed furthef. Id. “Where a plain procedural bar is present and the district court is corre¢

to invoke it to dispose of the case, a reasonable jurist could not conclude either thstritte
court erred in dismissing the petition or that the peishould be allowed to proceed further.

Slack v. McDaniel 529 U.S. 473, 484 (20003ee alsdranklin v. Hightower, 215 F.3d 1196,

1199 (11th Cir. 2000)This threshold inquiry does not require full consideration of the factual
or legal bases adducedsupport of the claims.Miller-El, 537 U.S. at 336.

Based on the above analysish#well’s pleading andthe Governmens Responsand
applying the Certificate of Appealability standards set forth above, ther@adiscernable
issues worthy of a certificate of appeal; therefore, the Court sty the issuance of a
Certificate of Appealability. If the Court adopts this recommendation and sdsewell a
Certificate of AppealabilityNewellis advised that hemay not appeal the denial but msgek a
certificate from the court of appeals under Federal Rule of Appellated@rec2?. Rule 11(a),
Rules Governing Section 2255 Cases in the United States District Courtiserfante, as there
are no nosfrivolous issues to raise on appeal, an appeal would not be taken in good faith. Th
the Court should likewisBENY Newellin forma pauperis status on appeal.

CONCLUSION

For the abovestated reasons$, RECOMMEND the CourtGRANT the Government’s

Motion to Dismiss, (doc. 58), arENY Newell's Motion to Vacate, Set Aside, or Correct his

Sentence(doc. 56). Additionally, the CouBENIES Newell’'s Motion to Amend, (doc. 62),
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and the Court shoul®ISMISS his second Section 2255 Motion, (doc. 63). The Court also
DENIES Newell’'s Motion for Appointmenof Counsel. (Doc. 64.Further, IRECOMMEND

that the CourtDENY Newell a Certificate of Appealability anth forma pauperis status on
appeal. The Court shoudIRECT the Clerk of Court tacCLOSE thesecases and enter the
appropriate judgmentd dismissl.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magisitlgtefailed to address
any contention raised in the pleading must also be included. Failure to do so willbatea
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a proper vehiq
through which to make new allegations or present additional evidence.

Upon receipt of objections meetinlge specificity requirement set out above, a United
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judgeeport and recommendation directity the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

judgment entered by or at the direction of a District Judge.
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The Court DIRECTS the Clerk of Court to serve a copy of this Report and
Recommendation upddewell and Respondent.
SO ORDERED and REPORTED and RECOMMENDED, this 2nd day of March,

2018.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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