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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
COREY ALLAN DONALDSON,
Plaintiff, CIVIL ACTION NO.: 5:18<¢cv-7
V.

TONY NORMAND,

Defendant

ORDER AND MAGISTRATE JUDGE’'S REPORT AND RECOMMENDATION

Plaintiff, a former federal prisoner now residing in Australia, filed this action pursoant

Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971),

concerningcertain events that occurred while he was incarceratedRay Jame€orrectional
Facility (“D. Ray James”)n Folkston, GeorgiaDefendaniNormand filed a Motion to Bmiss,

to which Paintiff filed a Response. Docs. 65, 6Plaintiff also filed a eries of other motions:
Motion for Emergency Summary Judgmerdcd62 Motion to Consider Facts in the Interest of
Justice doc. 82, Motion for Court Documents, Codes, Rudes, Docketdoc. 84; and two
Motions to Strike various respses by Defendantlocs. 85, 87. For the reasons which follow, |
RECOMMEND the CourtGRANT in part andDENY in part Defendant Motion to Dismiss,
DENY Plaintiff’'s Motion for Summary Judgment, aBdSMISS Plaintiff's Complaint for his
failure to allege a physical injuryt alSORECOMMEND the CourDIRECT the Clerk of Court
to CLOSE this case and enter the appropriate judgment of dismiss&ENY Plaintiff in

forma pauperis status on appeal. The CoDMENIES Plaintiff's remaining Motions.
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BACKGROUND

In February of 2015yhile incarcerated at D. Ray James, Plaintiff allegedly engaged in a
hunger strike to protest conditions at the prisboc. 18at4—7. Plaintiff claims that various
individuals and the company running the prison, GEO Group, Inc. (“*GE€8&)jated agast
him for engaging in the hunger strikiel. Specifically, Plaintiff alleges Defendant Tony
Normand, an employee of the Bureau of Prisons, conspired with GEO officials, mgcfadiner
Defendants Tracy Johns and Brick Trigpewardens of D. Rayames and Rivers Correctional
Institution (“Rivers CI”), respectively to obstruct and destroy his mail, deprive him of access to
grievance procedures, and transfer him to Ri@ s punishment for his hunger strikel.

Plaintiff filed this action on Noamber 21, 2016n the United States District Court for
the Eastern District of North Carolindoc. 1. In his initial Complaint, Plaintifasserted various
Bivensclaims andaclaim under the Federal Tort Claims ACETCA") againstGEO, Tracy
Johns, Brick Tripp, and Torlyormand! Id. at1. At thattime, Plaintiff wasstill incarcerated at
RiversCl, a givate prison operated by GEO, located in Winton, North Cardlifth.

The District Court for the Eastern District of North Carolina granted Plaintibrma
pauperis status and ntedPlaintiff leave to amend kicomplaint. Docs. 5, 1Plaintiff
amended his complaint, remexthis FTCA claim, and reiteratdéde abovedescribed
allegations Docs. 18, 19. Following a mandatory frivolity review of Plaintiff’'s complaint, the

court dismissed GEO because it is a private corporation ateisfore exempt from suit under

1 Plaintiff mistakenly identified Defendant &sony Norman”in his initial Complaint The docket
was amended to correctly identify Defendant as Tony Normand pursuant to aml@edeFebruary 1,
2018. Doc. 54.

2 As of August 9, 2018, Plaintiff is no longer in federal custody and has been depohtastralia.
Doc. 93.




Bivens? Doc. 20.0n August7, 2017 TracyJohns andrick Tripp filed theiranswes, as well

as amotion for judgment on thelgadings arguing thatas employees of GEO, their actions are
not subject to liability undeBivens Docs. 29, 30. On September 11, 200ahy Normand

filed amotion to dsmiss, asserting that Plaintiff failed to exhaust his administrative remedies
prior to filing his claimand that venue in tHeastern District of North Cariola was improper.
Docs. 36, 37, 38. Plaintiff filed responses to Defendants’ moéindhis own motions seeking
to prevent the Department of Justice frmpresenting Defendant Normaadd tohave
Defendants Normand, Bricknd Tripp “Divest Themselves of All Interest” in GE@ocs. 42,
48.

On February 2, 2018, the Honorable Terrence W. Boyle of the Eastern District lof Nort
Carolinaissued an order adessingall thenpending motions. Doc. 54ludge Boyleggranted
Defendants Johns and Trippnotionfor judgment on the pleadings.h@District Courtrelied
onclear precedent from thénited StateSupreme Court declining to extend liability under

Bivens to privae prisons or their employeef. at 3—4 (iting Minneci v. Pollard, 565 U.S.

118,130 (2012), and Corr. Services Corp. v. Malesko, 534 U.S. 61)J2Qtige Boyle then

found that the Southern District of Georgia was a more convenient foruhefoase and
granted Defendant Normand’s motion to the extemehjaested &ransfer butenied the
remainder of the motion withu prejudice.ld. at5. Finally, Judge Boyldenied the remainder
of Plaintiff’'s motions as having no basis in laWl. at6. Thus, after Judge Boyle’s rulings and

the transfer to this Court, only Plaintifi&ivensclaim against Defendant Normand remained

pending.

3 Plaintiff filed a motion to reconsider the dismissal of GEO, which wa®de Docs. 22, 54.
Plaintiff filed other motions concerning GEA3 wel| all of which were denied. Doc49, 50, 54.




Defendant Normantasnowfiled a Motion to Dismiss, arguing for dismissal on three
grounds:(1) insufficient process and service of procggy;failure to exhaust administrative
remediesand(3) failure to allege a physical injury. Doc.-85 Plaintiff filed aMotion for
“Emergency Summary Judgment” against Defendant Normand, citing his atansAustralian
citizen and a deportation order as a reason for urgency. Doth@&2parties haviled
numerous responsand briefgegardinghe Motion to Dismiss andMotion for Summary
JudgmentandDefendant Normantas filed an answeDocs. 67, 72, 76, 77, 78, 8®laintiff
has additionally filed the following motions: Motion to Consider Facts in the biteféustice
doc. 82 Motion for Court Documents, Codes, Rules, and Docket, dgdVi8ion to Strike
Defendant’'s Answerdoc. 8% and Motionto StrikeDefendant’s Surreply to Defendant’s Motion
to Dismiss doc. 87. The issues presented in the parties’ various motions are now fully briefed
and ripe for adjudication.

DISCUSSION

DefendantNormandmoves for dismissal of Plaintiff's claimand Plaintiff moves for
summary judgment in his favor. As set forth belbagree thaPlaintiff fails to allege a
physical injury as required under 42 U.S.C. § 1997e4alRECOMMEND the Court
GRANT Defendant’sMotion to Dismisson this basis| also RECOMMEND the CourtDENY
Plaintiff's Motion for Summary Judgment. The CoDENIES Plaintiff's numerous other
pending motions.

The Courtaddressesach of Plaintiff's non-dispositive motions before evaluating

Defendant’s Motion to Dismiss and Plaintiff’s Motion for Summary Judgment.




Plaintiff's Motion to Strike Defendant’s Answer(Doc. 85)

Defendant Normand responded to Plaintiff's Complaint on September 11 R&0flifg
a motion to dismiss in lieu of answerin@oc. 36. On February 1, 201Ridge Boyle granted
Normand’s motion in part, transferring the case to this District, byimigthe motion without
prejudice as to the remainder of the motion. Doc.dw munsel for Normand appeared in
this Court on February 20, 2018, soon rfite transfer Doc. 59. However, no further response
was filed by Normand until he filed$hsecondVotion to Dismisson April 13, 2018 Doc. 65.
While that second Motion to Dismiss was pending, Normand filed iésvAron April 24, 2018.
Doc. 72.

Plaintiff now moves the Court to strike Defendamnswer arguing that Bfendant’s
Answerwas untimelyand anattempt to “snealin an original pleading.” Doc. 8@efendant
responds that his Answer is not untimely becausgasenot required to file any answegiven
his pending motion to dismiss, and that his Answer was simply filed “out of an abundance of
cauion.” Doc. 88 at 1.

To resolve Plaintiff'aViotion to Srike, it is necessary tevaluate Normand’s obligations
to respond to Plaintiff's @mplaintand the timing of those obligations. Und@&deral Rule of
Civil Procedure 1), a defendantnust raise certain defensesa complaint by motion before
answeringhe complaintwhich is what Normand did when he filed imitial motion to dismiss.
BecauséNormand moved to dismiss Plaintiff's claim under Rule 12(b), his time to answer
Plaintiff's complaint was set by Rule 12(@)(which states

Unless the court sets a different time, serving a motion under thistere thiese
periods as follows:

(A) if the court denies the motion or postpones its disposition until trial,
the responsive pleading must be served within 14 days after notice of
the court’s action; or




(B) if the court grants a motion for a more definite statement, the
responsive pleading must be served within 14 days after the more
definite statement is served.
Fed. R. Civ. P. 1&)(4). Therefore Normand was not required fite an answeuntil his initial
motion to dismiss was resolved.

Judge Boyle’s February 1, 20d8lergrantedNormand’s initial motion to dismige the
extent it requested transfer to this District Behiedthe remaindemotion without prejudice.
Doc. 54 at 6. Thus, under Rule(df4), Normard was required to file a responsive pleading
within 14 days of Judge Boyle’s ruling, oy February 152018. Normanddid notfile his
secondmotion to dismiss unti\pril 13, 2018,anddid not file his answer until April 242018.
Thereforefrom February 15, 2018, to April 13, 2018, Normand had not filed a timely responsiv,
pleading. Normand’s status during this peridae-it in default or otherwiseis uncleart
Regardless, onddormand filed his second Motion tadbniss onApril 13, 2018, under Rule
12(a)(4),he had no obligation to answer the Complaint until the Court ruled on the second

Motion to Dsmiss Because he had no obligation to answer the Complaint once he filed his

second Motion to Bmiss Normand’s Answer cannot be deemed untimely. Additionally, no

4 Although Federal Rule 55(a) requires entidefault when a party fails to timely file a
responsive pleading, Plaintiff has not moved for default in this casefadtdeas been entered, and
Normandhas filed his responsive pleadings, including his sestwoiibn to Dismiss and answer.
Further, Rule 55(c) permits the Court to “set aside an entry of defagiodd cause,” and such cause
exists here. As the Eleventh Circuit Court of Appeals has stated, “[glask is a mutable standard,
varying from situation to situation. It is also a lidesmae—but not so elastic as to be devoid of
substance.” Compania Interamerican Exp.-Imp., S.A. v. Compania Dominicanai&mxofyy 88 F.3d
948, 951 (11th Cir. 1984) (quoting Coon v. Grenier, 867 F.2d 73, 76 (1st Cir. 1989)). Furthermore,
default judgmenis a drastic remedghand courts prefer to resolve cases on the merits. Wahl v. Mclver
773 F.2d 1169, 1174 (11th Cir. 1983in. light of this authority andhe facts presentedfind that good
cause exist® excuse Defendant’s failure to timesspond from February 15, 2018, to April 13, 2018.
The transfer, the change in Normand’s counsel, the denial without prejudicenaditdbs initial motion
to dismiss, and the short duration of the lack of timely response all cubindbexcusing Normatis
failure to timely respond. Therefore, | would recommend that any défatitnay have existdae set
aside
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rule prohibits a party from filing an answer while a Rule 12(b) motion is pending, so Nosnand’
answer cannot be deemed an improper attémigheakin an original pleading,” as Plaintiff
contends.Plaintiff has notasserted any basis for the Courstoke Normand’s Answegnd
therefore the CourDENIES Plaintiff’'s Motion to Strike Defendant’s New Answer.
Il. Plaintiff's Motion to Strike Defendant’s Reply (Doc. 87)

Four briefs have been filggertaining to Normaai's second Motion to Bmiss: (1)
Normand’s opening brief, doc. @5-(2) Plaintiff's Response, doc. 67; (3) Normand’s Reply,
doc. 78; and (4) Plaintiff's “Motion to Oppose & Strike Defendants Opposition (DOC.78 etc.) tq
Motion to DismissPlaintiffs Complaint’ [sic], doc. 87. In Plaintiff's final brief, doc. 8%g
moves to strike DefendaNtormand’s reply brigfarguing that the Court should strike tireef
because the arguments are untimely and without fdibc. 87at 1-2.

A motion to strike is not the appropriate tooktmunter arguments raised in a reply brief
FeceralRule ofCivil Procedurd 2(f) provides“The court may strike from pleading an
insufficient defense or any redundant, immaterial, impertinent, or scanaadties.” (emphasis
added).Pleadings are defined in FedeRalle ofCivil Procedure 7(a) and do not include

motions or supporting briefs. Chavez v. Credit Nation Auto Sales, Inc., 966 F. Supp. 2d 1335,

1344 (N.D. Ga. 2013) (citing Circle Group, LLC v. Se. Carpenters Reg’l Council, 836 F. Supp.

2d 1327, 1349 (N.D. Ga. 2011)). “However, the Court will consider the parties’ arguments in
support of their motions to strike as objections . . . and discuss where rélévhatez 966F.

Supp. 2d at 1344.

5 In this brief, Plaintiff also reiterates his earlier argumesdacerninghe merits of Normand’s
Motion toDismiss. Doc. 87at 2-5. In this regardPlaintiff’s brief is essentially a surrephSurreplies

are generally disfavored, particularly where, as here, they simplyateigmguments previously made in a
party’s responseNonetheless, the Court has reviewed and considered Plaintiff's argumbigtsriast
recent brief in evaluating Normandiotion to Dismiss.




Because the Rules of Civil Procedure do not permit the Court to strike a brief in suppori
of a motion, IDENY Plaintiff’'s Motion to OpposandStrike Defendant’s Opposition to Motion
to Dismiss Plaintiffs Complaintdoc. 87.

[l . Plaintiff's Motion for Re consideration(Doc. 82)

Plaintiff has filed a “Motion to Consider Facts in the Interest of Justice.”. 8cThs
Motion is a request for the Court to reconsider its April 25, 20tdoc. 73, which denied
Plaintiff's earlier motiorfor reconsideation of Judge Boyle’slismissal of claims against GEO
Plaintiff has now filedhreemotions to reconsider the dismissal of GEO. Docs. 22, 57, 82.

Plaintiff asserts that the ruling of the North Carolina District Court was “clearly
erroneous and would work a manifest injustice[,]” and should therefore be reconsigénied b
Court. Doc. 82 at 1-2. The Court disagrees. This case falls squarely withinciwepiteof

CorrectionalServices Corpv. Malesko, 534 U.S. 61 (2001). GEO is a private entity and is not

subject tosuit under Bivens. The Court discerns no reason to grant PlainidBs recent
Motion for Reconsideration Therefore | DENY Plaintiff's “Motion to Consider Facts in the
Interests of Justi¢eéwhich the Court construes as a Motion for Reconsideration.

IV. Plaintiff’'s Motion for Court Documents, Codes, Rulesand Docket (Doc. 84),and
Notice of Change of Address and Motion for Filing Extensions (Doc. 93)

Plaintiff has moved the Court to direct thke® of Court to send him a copy of the

docket free of chargeand to do s@ach time a new entry is made the docket of this case.

6 “Federal courts sometimes will ignore the legal label thmbae litigant attaches to a motion
and recharacterize the motion in order to place it within a differentdaggdory.” _Retic v. United
States215 F. App’x 962, 964 (11th Cir. 2007) (quoti@gstro v. United State540 U.S. 375, 381
(2003)). Federal courts “may do so in order to avoid an unnecessary dismissait] ioaypropriately
stringent application of formal labeling requirements, or to create a bettespondence between the
substance of pro se motion’s claim and its underlying legal basidd. (quotingCastrg 540 U.S. at
381-82). Consequently, the Court construes Plaintiff's Motion as a MotioreéamRideration.




Doc. 84. Plaintiff also moves the Court to grant him an autom&iclay extension orlldiling
deadlines, given that he now resides in Austral@oc. 93.

Plaintiff was grantedeave to proceeih forma pauperis. Doc. 5. TheClerk of Court
provided Plaintiff a courtesy copy of the docket on August 9, 2018. The s&mIro need to
grant Plaintiff any further relief regarding docket acceaser does the Court find it appropriate
to grant Plaintiff a blanket filing extension. A party is not entitled to a blanketsatesimply
because he lives abroatl.Plaintiff feels he requires more time to respond to a particular order
or motion, he is free to request an extensibtime forthat particularesponse.Thus,| DENY
Plaintiff's Motion for Court Documents, Codes, Rules, and Docket, doargéPlaintiff's
Motion for Filing Extensions, doc. 93.

V. Defendant’s Motion to Dismiss(Doc. 65)

Defendant moves this Court to dismiss Plaintiff's complaint on three grounds:

(1) insufficient process and service of process undeerfaéules ofCivil Procedurd 2(b)(4)
and 12(b)(5)(2) failure to exhaust administrative remedias required by the Prison Litigation
Reform Act (PLRA"); and (3) failure to allege a physical injurgs required by the PLRA.

Doc. 65. The Court will address each argument in tdshdiscussed below, | agree that

! This motion was contained in a notice of change of address and was not docketguriag) ran
order. However, the Court chooses to rulglos filing asa motion.

8 Plaintiff arguedDefendant is barred from filing any motion to dismiss now because he pilgvious
filed a motion to dismiss in the Eastern District of North CaroliDac. 67 at 2. The Court notes the
previous motion was deniedthout prejudice absent a ruling on the merits of the motion. Accordingly,
Defendant is free to raishose argumentzgain, along with any other basis for dismissal permitted under
Rule 12(h)(2).Furthermore, to the extent Ritiff argues Defendant’s Motion to Dismiss is untimely due
to his failure to file an answer, Rule 12(b) provides that “a motion asgaily of these defenses must be
made before pleading if a responsive pleading is allowed.” Defendant ditkraot &iswer until after

his Motion to Dismiss; thushe Motion is timely.




Plaintiff has failed to allege a physical injury required to support his claipufative damages,
and consequently RECOMMEND the CourtlGRANT Defendant’'sViotion to Dismiss

A. Insufficient Process and Service of Process

Defendant arguehat becausdie was incorrectly identified as Tony Norman, fasne
was incorrectly listed on the summons atereforehewas never properly served. Doc. 65-1
at 5-6. Defendant also contends Plaintiff's service of the summmmh€omplaint by certified
mail to D. Ray James is insufficient to satisfy &@dRule ofCivil Procedure4. 1d. The Court
need not reach the merits of these arguments. In both his reply brief and his Motidteto Str
Plaintiff assert®efendants prohibited from making this argument, as he failed to raise it with
his initial motion to dismiss. The Court agrees.

Rule12(h)(1) of the Federal Rules of Civil Procedwstates“A party waives any defense
listed in Rule 12(b)(2}5) by: (A) omittingit from a motion in the circumstances described in
Rule 12(g)(2).” Rule 12(g)(2) provides: “Except as provided in 12(h)(2) or (3), a patty th
makes a motion under this rule must not make another motion under this rule raisingaatefens
objection thawas available to the party but omitted from its earlier motion.” Motions to dismisg
for insufficient process and insufficient service of process are made putsituiesl2(b)(4)

and 12(b)(5) and are waived if omitted from a previous motion to dismiss. Pardazi v.rCullma

Med. Ctr., 896 F.2d 1313, 1317 (11th Cir. 1990)Al'party is deemed to have waived any
objection to personal jurisdiction or service of process if the party makessagwer motion
under Rule 12 and fails to include such objedim that motiori 1d.

Defendant filed his initial motion to dismiss in the Eastern District of North Carolina on
Septembef 1, 2017. Doc. 36This iswell after Plaintiff purportedly served Defendant, and 98

days after Plaintiff filed his Amended @gplaint on June 5, 2017. Doc. 18. Accordingly,

10




Defendant could have raised the defense of insufficient process and insuféciece sf

process when filing hirst motion to dismiss.Despite this, Defedant arguedbr dismissal

only on the groundsf Plaintiff's alleged failure to exhaust administrative remedatidss

original motion to dismissDoc. 38. By omittinginsufficient process and insufficient service of
process from his motion, Defendant waived those arguments and cannot now raisetlieem i
instant Motion to smiss. Thus, the Court shoulENY this portion of Defendant’s Motion.

B. Failure to Exhaust Administrative Remedies

Defendant next argues that Plaintiff's claishould be dismissed because Plaintiff failed
to exhaust all available administrative remediBgsfendant first raised this argument in the
Eastern District of North Carolina, where it was not addressed. Defdmaanot waived this
argumentandmay rase the argument before this Court.

The PLRA bars prisoners from bringiegit with respect to prison conditions “until such
administrative remedies as are available are exhaustedJ.S.C. § 1997e(a). However,
exhaustion is not required “when prisadministrators thwart inmates from taking advantage of
a grievance process through machination, misrepresentation, or intimidatiors.v.A8iake,

136 S. Ct. 1850, 1860 (2016).

In Turner v. Burnside, 541 F.3d 1079 (11th Cir. 2008), the Eleventh Circuit Court of

Appealsset forth a “twestep process” that lower courts must employ when examining the issue
of exhaustion of administrative remedies. First, the court is to take the frwgision of the

facts regarding exhaustion as trud. at 1082. If, even under the plaintiff’'s version of the facts,
the plaintiff has not exhausted, the complaint must be dismiggdedHowever, if the parties’

conflicting facts leave a dispute as to whether plaintiff has exhausted, theeedimot accept

11




all of plaintiff's factsas true.ld. As an affirmative defense, the defendant must shovwathat
plaintiff failed to exhaust his administrative remediés.

Under the Turneanalysis, the Court must first assume that all of Plaintiff’s factual
statements are tru@f the injuies Plaintiff alleged in hi€omplaint, two were[t]enial of
grievance procedure and redress” ampetaliation for expression of rights.” Docat?.

Plaintiff alleges he filed an informal grievanteitit was neveansweredand he was denied
access to further grievance procedures. Docatl416. Plaintiff states he did not file dormal
grievance relating to this event and explained his failure to do so by statitingr tbe
grievance is not answereat, | am denied th grievance procedure altogether relating to the
issues raised.” Doc.dt 8 Plaintiff reiterates thesassertionsn his AnendedComplaint,
alleging that Defendant Normand and other prison officials deliberateliveddgnim of access
to grievance praedures. Doc. 18t8, 10. Therefore, undéne first step of th@urneranalysis,
Plaintiff is excused from exhaustion because he alleges that prison offaiaistently thwarted
his efforts to file grievances.

Turning to the second step of the Turner analysis, the Court may look to the facts and
make an independent determination of the veracity of Plaintiff's claifhe.record shows, and
the parties agre#hat Plaintiff successfully filka grievance aRiversCl following his transfer
on an unrelated matter. Doc. &2/—8. Defendant contends that this unrelated filing is proof
that Plaintiff could have successfully filed a grievance regarding leigeallabuses. This,
however, is not necessarily tru8eeBryant v. Rich, 530 F.3d 1368, 1373 (11th Cir. 2008)
(noting that the ability to file a grievance relating to one issue “doesecessarily refute” a
plaintiff's allegations thahe wasdenied access to grievance procedures to report other matters)|

Plaintiff states that he was not perntitte file grievances at D. Ray James alleging “federal

12




crimes,” but was permitted to file a grievance at Riv&raddressing a different subject.
Doc.42at 7-8.

At this time, here are no additional facts to consider beyond the above-statechents.
The record is not sufficiently developed to allow the Court to make any fisgibeific factual
findings on disputed issues. Neither party has attached affidavits fronpanirels addressing
Plaintiff's ability to file grievance procedureslating to this issu&. Therefore basednthe
record before jtthe Courtaccepts as truelaintiff's allegation that the administrative remedies
process was not available to him while he was housed at D. Ray James. Accordingly,
RECOMMEND the CourtDENY this portion of Defendant’s Motion, as tsenot entitled to
dismissal of Plaintiff's claims against him on this bdSis.

C. Failure to Allege a Physical Injury

Finally, Defendanasksthe Court to dismiss Plaintiff’'s claim because Plairt#s failed

to allege a physical injur* Doc. 65-1 at 9. Section 1997e(e) of Titleaf2he United States

° Defendant produced one declaration in support of his original motion tesdigom Glenda
Dykes, a Bureau of Prisons clerk, but this declaration addresses only iditiire to file a grievance
related to this matter, not his ability to do so or the availability of therastrative remedy process to
him. Doc. 38-1.

10 Should evidenckater be produced that contradict Plaintiff's allegations, the tGoay revisit
this issue.
1n Plaintiff arguesDefendant Normand is barred from making this argument beBaisadant

failed to raisat in his initial motion to dismissDoc. 67 at 7 By arguing thaPlaintiff failed to allege a
physical injury, Defendant is arguing that Plaintiff failed to statiancupon which relief can be
granted—in other words, a Rule 12(b)(6) defense. See, e.g., Quinlan v. Pers. Transp. SeB29 Eo.
App’'x 246, 248 (11th Cir. 2009)A Rule 12(b)(6) defenseannot be waived by failing to assert it in a
particular motion. Fed. R. Civ. P. 12(h)(1). Rule 12(hg@ressly presergehe ability to make such
arguments in any pleading, a Rule 12(c) motarat trial. As a resultwhere a party moves for dismissal
for failure to state a clairand that motion could mubject toa timelines or consolidation challenge under
Rule 12(h)(1), courts treat such motion as one for judgment on the pleadings urd&?2@ulISee
Whitehurst v. WalMart Stores E., [P., 329 F. App’x 206, 208 (11th Cir. 2008]T]he court may
construe the Rule 12(b)(6) motion as one seeking judgment on the pleadings und(&L]9;

Bivens v. Roberts, No. 208CV026, 2009 WL 411527, at.8(S.D. Ga. Feb. 18, 20pg‘[C]ourts thus
treat a Rule 12(b) motion filed after a responsive pleading as a Ru)ari&{on for judgment on the
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Code provides“No Federal civil action may be brought by a prisoner confined in a jail, prison,
or other correctional facility, for mental or emotional injury suffered whileustody without a
prior showing of physical injury adhe commission of a sexual acifThe Eleventh Circuit has
established that this statute prohibits punitive damage claims where the plaintiti fagdet the

PLRA’s physical injiry requirement._ AAmin v. Smith 637 F.3d 1192, 1199@.1th Cir. 2011).

Plaintiff makes clear that he seeks exclusively punitive damages in this cases 7210

(“This plaintiff seeks exclusivelgunitive damages.” (emphasis in originalHe alsdiled this

action while still in prison and is subject to the physical injury requirement of tRAPBee42
U.S.C. § 1997(e) (requiring a showing of physical injury in dariésight by a confined prisoner)

(emphasis added®l-Amin v. Smith 637 F.3d at 1194-95 (upholding district court’s 2010

denial of compensatory and punitive damages when Plaintiff had filed suit in 20@&snd
released from prison in 2007)\ccordingly, if Plaintiff has failed to allege a physical injury, his
claim for punitive damages must be dismissed.

Plaintiff asserts that his physical injury was tkglnapping” and transport to Rive@
without his consent after engaging in a hunger strike. Doc. 18 at 11-13, Doc. 87 at 3. Even
assuming Plaintiff's transpoaigains his will from one detention facility to anotheas a
kidnapping, as defined in 18 U.S.C. 81201 (which is unlikéhgintiff has still failed to meet
the injury requirement of the PLRA. A kidnapping itself is an act, not an injury. iHlaed

failed to show evidence or allege that he suffered any physical injurydeeo&his transport.

pleadings based on a failure to state a claim upon which relief may be gtantéackson v. Williams
Plant Servs., LLCNo. 1:06€V-1087RLV-AJB, 2008 WL 11322913, at *3 (N.D. Ga. Dec. 22, 2008),
report and recommendation adopted, 2009 WL 10665798 (N.D. Ga. Jan. 21, 20@@)lecting cases)
The substantive standards regarding Rule 12(b)(6) motions and Rulenb2i@ms are the sam Bivens
2009 WL 411527, at *1.3. Accordingly, the Court should treat Defendant Normandisdd as a Rule
12(c) motion for judgment on the pleadings, to the extent Defeadguns that Plaintiffails to state a
claim upon which relieay be grantedh his Complaint.

14




Accordingly, Plaintiff's claim for punitive damagedghe only damages Plaintiff seek$ss—
barred by the PLRADoc. 67 at 1@confirming thatPlaintiff “seeks exclusivelpunitive
damages(emphasis in origina))

Where there is no showing of physical injury, a plaintiff ismetessarilyvithout reliet
“No injury is required in a pleading for prospective equitable relief; ottyesat of future injury

is necessary.’'Harris v. Garnerl90 F.3d 1279, 1288 (11th Cir. 199€cated in part on other

grounds by Harris v. Garner, 216 F.3d 970 (hXir. 2000). Plaintiff in this casalid, in fact,

request injunctive relief in his initial Complaint. Docat®. Howeverhedid notrequest
injunctive relief in his Amended Complaint and did not refer to or adopt his original Complai
Doc. 18. Consequently, Plaintiff's Amended Complaint superseded his original ComSkent

Malowney v. Fed. Collection Deposit Grp., 193 F.3d 1342, 1345 n.1 (11th Cir. 1999) (“An

amended complaint supersedes an original complaintarnes v. Loal 91, Glass Bottle

Blowers As& of U.S. & Canada, 674 F.2d 1365, 1370 n.6 (11th Cir. 1982) (‘denaral rule,

an amended complaint supersedes and replaces the original complaint unlessitimeesimne
specifically refers to or adopts the earlier pleadjng

Even if the Court were to liberally construe PlaintifsmendedComplaint to request
injunctive relief, Plaintiff has been deported to Australia and is no longer incarcerdiéetkral
prison. Therefore, any request for injunctive relief would be mobe Uhited StateSupreme
Court has made clear that “a federal court has no authority ‘to give opinions upon madonhquest
or abstract propositions, or to declare principles or rules of law which canect thi# matter in

issue in the case before it.Church of Scientology of Cal. v. United States, 506 U.S. 9, 12

(1992) (citations omitted). Accordingly, “[a]n issue is moot when it no longer peeadine

controversy with respect to which the court can give meaningful rekgfénds of Everglades
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v. S. Fla. Water Mgmt. Dist570 F.3d 1210, 1216 (11th Cir. 2009) (internal quotation marks

omitted). Plaintiff is no longer incarcerated in the United Statiesrefore, there is no live
controversy for which the Court could grant meaningful injunctive relief, and theissswot.

In sum,Plaintiff explicitly requests only punitive damages and fails to allege siqaly
injury. The PLRA bars Plaintiff sole remaining claim. AccordinglyRECOMMEND the
CourtGRANT this portion ofDefendant’sMotion to DismissandDISMISS without prejudice
Plaintiff's Complaint.

VI.  Plaintiff's Motion for Emergency Summary Judgment (Doc. 62)

Finally, Plaintiff moves this Court for Emergency Summary JudgmBatause |
recommend that Defendant4otion to Dismiss be granted, | recommd®idintiff's Motion for
Emergency Summary Judgment be denied as moot. However, even if Plaintifia merte
not moot, | would still recommend that it be denied.

Plaintiff asserts that Defendant Normand does not dispute his liability beuateséed
to file an asswer, or to the extent that Defendant Normand did file an answer, it shostiditie
Doc. 62 at 2. Federal Rule of Civil Procedure 56(a) specifies the standard to be usedsby court
when granting summary judgmetiThe court shall grant summary judgment if the movant
shows that there is no genuine dispute as to any material fact and the movarnedstentit
judgment as a matter of lawFed. R. Civ. P. 56(a). Plaintiff has failed to carry this burden.
Plaintiff must produce evidence showing there are no genuine disputes of fatg despi
Defendant’s denials. Plaintiff has failed to produce any evidence to mestiathisrd, as
discovery has not yet begun in this case. Plaintiff argues that his deportatiorevahtnim

from proceeding further in this case, but that argument has no bearing on the standard fo
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summary judgment. Despite his deportation, Plaiht been free toontinue pursuing this
case.Accordingly, Plaintiffis not entitled to summary judgment

Becausd recommend the Defendant’s Motion to Dismiss be granteEEGOMMEND
Plaintiff's Motion for Emergency Summary JudgmentDieNIED as moot
I1I. Leave to Appealin Forma Pauperis

The Court should also deny Plaintiff leave to appefdrma pauperis.t> Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be approfriatiEress these
issues in the Court’s order of dismissal. Fed. R. Ap4R)(3) (trial court may certify that
appeal is not takeim good faith “before or aftehe notice of appeal is filed”).

An appeal cannot be takemforma pauperisif the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. 8 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this

context must be judged by an objective standard. Busch v. County of Volusia, 189 F.R.D. 687

691 (M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a

frivolous claim or argumentSeeCoppedge v. United States, 369 U.S. 438, 445 (1962). A claim

or arguments frivolous when it appears the factual allegations are clearly baseldsslegal

theories are indisputably meritless. Neitzke v. Williad80 U.S. 319, 327 (1989); Carroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Arforma pauperis actionis frivolousandnot

brought in good faithf it is “without arguable merit either in law or factNapier v. Preslicka

314 F.3d 528, 531 (11th Cir. 2008ge als®Brown v. United States, Nos. 407CV085,

403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

12 A certificate of appealability is not required in tBivensaction.
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Based on the above analysis of Plaintiff's action, there are no non-frivolous ssues t
raise on appeal, and an appeal would not be taken in good faith. Thus, the Cou&ihdvld
Plaintiff in forma pauperis status on appeal.

CONCLUSION

For the foregoing reasonsRECOMMEND the CourtGRANT in part andDENY in
part Defendants Motion to DismissDISMISS Plaintiff's Complainf andDENY Plaintiff's
Motion for Summary Judgement. | aR&ECOMMEND the CourtDIRECT the Clerk of Court
to CLOSE this caseand enter the appropriate judgment of dismiasdDENY Plaintiff leave
to appealn forma pauperis. The CourDENIES all of Plaintiff's remainingVotions.

The CourtORDERS any party seeking to object to this Report and Recommendation
file specific written objections within 14 days of the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdaliedig® address
any contention raised in the Complaint must also be included. Failure tondblsar any later
challenge or review of the factual findings or legal conclusions of thesulat JudgeSee28

U.S.C. 8§ 636(b)(1)(C); Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must be

served upon all other parties to the action.

Upon receipt of Objections meeting the specificity requirement set out,abblreted
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, reject, orimodify
whole or in part, the findings or recommendations made by the Magistrate Judgetid@bjnot
meeting the specificity requirement set out above will not be considered biriatDisdge. A
party may not appeal a Magistrate Judgejsort and recommendation directly to the United

States Court of Appeals for the Eleventh Circuit. Appeals may be made onlg froah
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judgment entered by or at the direction of a District Judge. The DIRBCTS the Clerk of
Court to serve a copy of this Report and Recommendation upon the parties.
SO ORDERED andREPORTED and RECOMMENDED, this 27thday of February,

2019.

RO L

BENJAMIN W. CHEESBRO
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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