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quin v. Core Civic, Inc. et al

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
JUAN ENRIQUEZ MARROQUIN
Plaintiff, CIVIL ACTION NO.: 5:18-cv-86

V.

CORE CIVIC, INC.; and OFFICER LOCKE

Defendants

ORDER AND MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION

Plaintiff brought this action under 42 U.S.C. § 1983 while incarce@téitte
Correctional Facilityn Nicholls, Georgia, to challenge certain conditions of his confinement.
Doc. 1. After a thorough andredul review of the record RECOMMEND the Court
DISMISS without prejudice Plaintiff's Complaint, doc. IDIRECT the Clerk of Court to
CLOSE this case and enter the appropriate judgment of dismissdDEENRY Plaintiff leave to
proceedn forma pauperis on appeaf. | DENY as mootPlaintiff's Motion to Preserve

Evidence, doc. 8.

1 A “district court can only dismiss an action on its own motion as lonigeagrocedure employed
is fair. ... To employ fair procedure, a district court must generally prévidelaintiff with notice of its
intent to dismiss or an opportunity to respond.” Tazoe v. Airbus S.A.S., 631 F.3d 1321, 183611
2011) (citations and internal quotations marks omitted). A magistrate gudgsrt and recommendation
provides such notice and opportunity to respoideShivers v. Int'l Bhd. of Elec. Workers Local Union
349, 262 F. App’x 121, 125, 127 (11th Cir. 2008) (indicating that a party has notice of a distrist court
intent tosua sponte grant summary judgment where a magistrate judge issues a repantirecding the

sua sponte granting of summary judgment); Anderson v. Dunbar Armored, Inc., 678 F. Supp. 2d 1280,

1296 (N.D. Ga. 2009) (noting that report and recommendation served as notice rimtvdald besua
sponte dismissed). This Report and Recommendation constitutes fair notiartofPthat his suit is due
to be dismissed. As indicated below, Plaintiff will have the opportunitye®epit his objections to this
finding, and the presiding district judge will reviel® novoproperly submitted objection$See28

U.S.C. 8 636(b)(1); Fed. R. Civ. P. &&e alsdslover v. Williams No. 1:12€V-3562, 2012 WL
5930633, at *1 (N.D. Ga. Oct. 18, 2012) (explaining that magistrate judge’s repoecandmendation
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BACKGROUND

Plaintiff alleges Defendant Lockischarged CS spray into Plaintiff’'s face $eptember
8, 2018 around 5:14 a.m. while Plaintiff wasis cell inbuilding 8RR. Doc. 1 at 5; Doc. 1-1
at 2-3. He writes that there was “no reason” for Defendant Locke to discharge thea@S sp
becauseat the time Defendant did so, Plaintiff was “sitting quietty[his] bottom bunk and
eating [from his] food tray.” Doc. 1 at 5; Docllat 2-3. The CS spray caused Plaintiff to
experience pain in his lungs and chest. Doc. 1 at 5; Dbat2-3. Plaintiff requested medical
help, but no help was provided until around 6:25 a.m. Doc. 1 at 5; Ooat 2-3. His
breathing did not improve, and he required additiomadlical treatmerthat day around 12:18
p.m. Doc. 1 at 5; Doc. 1-at 2-3. The prison nurs@advised” Plaintiff “to go to sick call” for
acid reflux on September 8, 2018 and ordered an x-ray on September 26D2818.at 5;
Doc. 1-1 at 2-3. Plaintiff required medical treatment for trouble breathing again on October 2,
2018 and October 18, 20181.; Doc. }1 at 2-3. Plaintiff avers that prison officials “knew” he
had been diagnosed with tuberculosis in 2016,hHbatid not receive treatment for that
condition, and that his lungs are weak. Doc. 1 at 5; Ddcatl2-3.

Plaintiff filed this action on November 6, 2018. Doc.As relief, Plaintiff requests a
declaratory judgmenpreliminary and permanent injetions, $150,000 in compensatory
damages, $100,000 in punitive damages, court costs, and “any additional relief this [Clourt

deems just, proper, and equitable.” Doat@; Doc. 1-1 at 4. On December 26, 2018, Plaintiff

constituted adequate notice and petitioner’s opportunity to file objectiongleda reasonable
opportunity to respond).




filed a Motion requesting the Court order Defendants to preserve the videotapedevideisc
alleged assault by Officer LocKeDoc. 8.
l. Proper Exhaustion Under § 1997(a)

A. PLRA'’s Exhaustion Requirement

Under the Prison Litigation Reform ACPLRA”), an incarcerated individual must
properlyexhaust all available administrative remedi¢se prison’s internal grievance
procedures—before filing a federal lawsuit to challenge prison conditions. 42 U.S.C

8 1997e(c)(1)seedones v. Bock, 549 U.S. 199, 202 (20®Farris v. Garner216 F.3d 970, 974

(11th Cir. 2000). The purpose of the PLRA’s exhaustion requirement is to “afford morsect
officials time and opportunity to address complaints internally before allawengnitiation of a

federal case.Whatley v. Warden, Ware State Prig9hatley ), 802 F.3d 1205, 1208 (11th

Cir. 2015) (quoting Woodford v. Ngo, 548 U.S. 81, 93 (2D06)

Proper &haustion is mandatory, and courts have no discretion to waive it or excuse it
based on improper or imperfect attempts to exhaust, no matter how sympathetse thehzav
special the circumstanceRoss v. Blake, 136 S. Ct. 1850, 1857 (2016) (findirag the PLRA
requires exhaustionirtespective of any ‘special circumstances’™ and its “mandatory language

means a court may not excuse a failure to exhaust, even to take such circumstances int

account”) Jones, 549 U.S. at 211 (“There is no question that exhaustion is mandatory under th

PLRA and that unexhausted claims cannot be brought in cow¥Hjle inmates are not

required to specially plead or demonstrate exhaustion in their complaunts must dismiss

complaintssua sponte “for failure to extaust if the lack of exhaustion appears on the face of the

complaint.” Burns v. Warden, USP Beaumont, 482 F. App’'x 414, 416 (11th Cir. 2012) (quoting

2 Plaintiff attachedo his Motiontwo declarations from fellow inmatestesting tdis version of
events. Docs. 8-1, 8-2.
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Bingham v. Thomas, 654 F.3d 1171, 1175 (11th Cir. 20%&B;als@Jones, 549 U.S. at 214-16;

Pearson v. dylor, 665 F. App’x 858, 867 (11th Cir. 2016); Okpala v. Drew, 248 F. App’x 72, 73

(11th Cir. 2007) (“When an affirmative defense appears on the face of a prisongslaingm
thereby revealing that the prisoner cannot state a claim, the PLRA contimagsite a district

court to dismiss the complaint.’'Malcolm v. Doe, No. 6:1&v-24, 2018 WL 2108108, at *4

(S.D. Ga. Mar. 19, 2018).
Proper exhaustion requiregict compliance with the prison’s administrative policies,

deadlines, and other critical procedural rules. Woodford v. Ngo, 548 U.S. 81, 91 (2@Q®). “

inmate alleging harm suffered from prison conditions must file a grievamtcexaust the
remedies available under that procechefere pursuing a § 1983 lawsuit.”_Smith v. Terry, 491

F. App'x 81, 83 (11th Cir. 2012emphasis retained) (quoti@Byown v. Sikes, 212 F.3d 1205,

1207 (11th Cir. 2000)Gooch v. Tremble, No. 18-cv-058, 2018 WL 2248750, at *3 (S.D. Ga.

Apr. 20, 2018)“[B] ecause exhaustion of administrative remedies pseaondition’ to filing an
action in federal court, Plaintiff had to complete the entire administrgtieeance procedure

before initiating this suit! (emphasis retaineqyuoting Higginbottom v. Carter, 223 F.3d 1259,

1261 (11th Cir. 2000)) An incarcerated individual cannot “cure” an exhaustion defect by
properly exhaustingll remedies after filing suitTerry, 491 F. Appk at 83, Harris 216 F.3cat
974. Moreover, courts may not consider the adequacy or futility of the adminestertiedes
afforded to the inmate. Higginbottom, 223 F&d 261 (noting that ammate’s belief that
administrative procedures are futile or needless does not excuse the exhagsir@ment)
Rather, courts may only determine whether administrative remadies/ailable and whether

the inmate properly exhausted these remedies prlmiriging his federal claimld.




Moreover, to properly exhaustigoners must do more than simply initiate grievances;
they must also appeal any denial of relief through all levels of review timgrise the
administrative grievance process. Bryant v. Rich, 530 F.3d 1368, 1378 (11th Cir. 2008) (“To
exhaus@administrative remedies in accordance with the PLRA, prisoners must ‘prigderly

each step within the administrativeopess.””(quoting_Johnson v. Meadows, 418 F.3d 1152,

1157 (11th Cir. 2005)) see als®kpala, 248 F. App»at 73 (affirming suasponte dismissal for

failure to exhaust when a federal inmate submitted a written complaint andegpiheatiecision

but filed his lawsuit beforeeceivingthe final decision on his appeaBewell v. RamseyNo.

CV406-159, 2007 WL 201269 (S.D. Ga. Jan. 27, 2007) (finding that a plaintiff who is still
awaiting a response from the warden regarding his grievance is stillpnoitess of exhausting
his administrative remedies).

The policies of the particular institution determine what is necessary to fubysixall

administrative remedieslones, 549 U.S. at 21Bracero v. Sec'y, Fla. Dep'’t of Corr., No. 17-

14278, 2018 WL 3861351, at *1 (11th Cir. Aug. 14, 2018p satisfy the exhaustion
requirement, a prisoner must complete the administrativegsan accordance with the
applicable grievance procedures established by the prisd¢toiyever “[p]roper exhaustion
generally does not require that a prisoner resort to optional administratieepres to address

prison conditions.”_Trevari v. Robert A. Deyton Det. Ctr., 729 F. App’x 748, 752 (11th Cir.

2018)(citing Dimanche v. Brown, 783 F.3d 1204, 1210 (11th Cir. 2D15)

B. The Georgia Department of Correction$ (“GDC”) Administrative Remedies
Coffee Correctional Facility utilizes the GD@socedures for prisoner grievance3he

GDC'’s “prison grievance procedures are set out in a standard opgyedneglure.” Whatley |

3 Thegrievance recordBlaintiff submitted with his Complainas well agecords in past cases

before this Courtdemonstrate that Coffee Correctional Facility utilizes the GDC'dd&tdrOperating




802 F.3dat 1208. Standard Operating Procedure (“SORB05-0001 contains th&DC’s
policy for general grievances, including grievances for excessige &ord retaliation. See

Whatley v. Smith(Whatley 1), 898 F.3d 1072, 1074 (11th Cir. 2018) (“To exhaust

administrative remedies under the Georgia Department of Corrections St@aating
Procedures (“SOP”), inmatesust follow the . . . prison grievance process outlined in SOP
[IBO5-0001.”). Because the alleged incident occurred on September 8, 2018, the applicable
grievance procedure in this case is the versida@® [IBO50001 which took effect on June 28,

20184

Procedure for inmate grievances. Do 4t 1-9 (utilizing the GDC's grievance forms and procedures);
Malone v. JonedNo. 5:17ev-124, 2017 WL 5197039, at *4 (S.D. Ga. Oct. 3, 2017) (demonstrating that
SOP 11B050001 governs the grievance process in Coffee Correctional Faclldg)pton v. Perry, No.
5:14-CV-96, 2016 WL 593650, at *3 (S.D. Ga. Feb. 12, 2016); Rasheed v. Goodrich, Nov&a8a

2012 WL 3073028, at *2 (S.D. Ga. May 15, 20X¥8e e.g., Thompson v. Corr. Corp. of Am. (Thompson
1), 485 F. App’x 345, 349-50 (11th Cir. 2012) (discussing Coffee Correctional Facilitysugcie
procedure); Thompson v. Corr. Corp.Aoh. (Thompson 1), No. 5:1@v-069 (S.D. Ga.), ECF 65-1
(showing that Coffee Correctional Facility utilizes GDC'’s grievanciepplsee alsdJnited States v.

Rey, 811 F.2d 1453, 1457 n. 5 (11th Cir.1987) (recognizing that court can take judicial nitscevet
records)Evans v. MarshallNo. 1:05ev-132, 2007 WL 842056, at *5 (S.D. Ga. Mar. 15, 2007); Hatch v.
Burke Cty. JailNo. 1:06ev-080, 2006 WL 2660162, at *2 (S.D. Ga. Sept. 14, 2006) (dismissing for
failure to exhaust when plaintifftmate alleged no grievance procedure existed because the court took
judicial notice of another case in the same Diswiogrea plaintiff at the same prison had udbdt
prison’sgrievance procedure).

4 The Court may also take judicial notice of existence and content ohgde\procedures at a
particular jail or prison.SeeJones v. Johnson, No18:cv-070, 2019 WL 2386978, at *4 (S.D. Ga. May
6, 2019) (determining][b]ased on the date of the alleged incidents,” which version of SOP-0B0%
appledto the prisoneplaintiff's complaint);Sullivan v. Powell No. 3:17ev-017, 2018 WL 3766686, at
*3 (S.D. Ga. July 6, 2018sé&me); see alg0respo v. Fla. Comm’n on @hder ReviewNo. 4:16€v-

471, 2017 WL 1237985, at *5 (N.D. Fla. Mar. 9, 2017) (taking judicial notice of what the thdéF|
Department of Corrections’ inmate grievance procedure permits inmates tifilk a grievanceBattle
v. Collier Cty. Sheff’s Office, No. 2:14cv-98, 2014 WL 905483, at *3 (M.D. Fla. Mar. 6, 2014) (“The
Court takes judicial notice of the rules promulgated by the CollientycSheriff's Office regarding
inmate grievances.”MWoods v. Kulpeskov, No. 2:06¢516, 2007 WL 45642, at *2 (M.D. Fla. Jan. 5,
2007) (taking “judicial notice that the Florida Department of Comestprovides a threstep grievance
procedure” and discussing the steps of that procedure); Smith v. Polk County, Nov-88%5-2005 WL
1309910, at *3 (M.D. Fla. May 31, 2005) (“The Court takes judicial notice of Polk CownsrbBnent of
Detention Inmate Handbook . . . which confirms that there is a grievance preea@ilable to inmates
[and which] details the inmate grievance procedure, stating, in pentiagnt. . .”).




The grievance procedure outlined in SOP [IB05-0001 is a two-step prddaksim,
2018 WL 2108108, at *3; Shaw v. Toole, No. 6@¥-48, 2015 WL 4529817, at *5 (S.D. Ga.
July 27, 2015). To properly exhaust, incarcerated individuals must propétlytiel

requirements of both steps. Johnson v. Meadows, 418 F.3d 1152, 1157 (11th CirF2805).

inmates must file a grievance within 10 days of becoming aware of the fantg/fich the

grievance arisesWhatley II, 898 F.3d at 1075; Clark iilpatrick, No. 6:18ev-68, 2019 WL

356807, at *3 (S.D. Ga. Jan. 29, 2019); Toole, 2015 WL 4529817, at *5. Once a grievance is
accepted for processing, the warden has up to 40 days to review the grievaneteamnithel
whether to grant or deny it. Toole, 2015 WL 4529817, at *5.

If a grievance is denied or goesanswered, the inmate is required to appeal the denial ot
non+esponse after the warden’s time to answer explceg.An inmate can file an appeal with
the Commissioner’s Office in the follomg instances: if the grievance coordinator rejects his
original grievance; after the warden responds to the original grievane®garthe time allowed
for the warden’s decision has expiredClark, 2019 WL 356807, at *3+ “Theinmate has
seven calendar days from the date he receives the response to the gtefiEnaeCentral
Office Appeal.® Wright v. Fish, No. 3:1@v-003, 2019 WL 2721222, at *6 (S.D. Ga. May 14,
2019). “The Commissioner or his designee then has 120 calendar days after releipt of t
grievance appeal to deliver a decision to the offender, at which time the grigvaoedure is

complete.” Id.

5 Under the 2018evisiors of SOP 1IB050001, the Central Office has 120 days to respond.
Wright v. Fish No. 3:19ev-003, 2019 WL 2721222, at *6 (S.D. Ga. May 14, 20Emphrey v. Allen,
No. 1:19¢v-6, 2019 WL 1450555, at *3 (S.D. Ga. Feb. 5, 2010)er versions of the SOP provided
only 100 days or 90 day&Vright v. Harper No. 5:16ev-450, 2018 WL 3219450, at *5 (M.D. Ga. June
29, 2018) (100 daysJerry, 491 F. App'xat 82-83 (90 days).As explained belowRlaintiff waited less
than 20 days from the date of the warden’s denial of his grievance befay¢hidirsuit. That short
duration is inadequate under any version ofSteé.




Here, it is clear from the face of Plaintiff’'s Complaint and the materials submitted with
thatPlaintiff failed to properly exhatisll available administrative remedies before filing this
action. Plaintiff states that the incident occurred on September 8, 2018. Doc. 1 at5. He
submitted a timelgrievanceon September 10, 2018. Doc. 1 at 3; Dot. dt3; Doc. 1-2 at 1
(showingprison officials received Plaintiffgrievance orSeptember 10, 2018He received the
warden’s response denying his grievance on October 15, 2018. Doc. 1-1 at 3; Doc. H2 at 2.
appealed the warden’s denial of his grievance to the Central Office that sanigoday-1 at 3;
Doc. 1-2 at 4.Plaintiff writes that he “received no response” to his appeakt. 1 at 4; Doc. 1-1
at 3 Plaintiff then filed this action, which ti@erk’s Officereceived and docketed on
November 6, 2018.

Plaintiff waitedless than 20 days after appealing the warden’s denial toethteaC
Office before filing an action in federal coulaintiff did not wait to receive a response to his
appeal or until the time for a response elapgddhough Plaintifffiled an appeal, he failed to
“properly take each step within the administrative process.” Johnson, 418t E1%&V.
Incarcerated individuals do not exhaust simply by filing an appeal; ratheqregquired to
wait for a response todhappeal Terry, 491 F. Appx at 82—83(finding the plaintiff “failed to
exhaust his administrative remediaghen he “failed either to receive the. denial of his
appeal or to wait the requisite 90 days before filing his section 1983 corfjplgithieeler v.

Philbin, No. 1:18ev-084, 2018 WL 3421603, at *3 (S.D. Ga. June 18, 2(di8)nissing for

6 “The prison mailbox rule provides thapeo se prisoner’s legal submission is consielefiled on
the date it is delivered to prison authorities for mailingdrde v. Miami Fed. Dep'’t of Corr., 730 F.
App’x 794, 806-01 (11th Cir. 2018). Plaintiff signed his Complaint on October 30, 2018. Doc. 1 at 6.
The envelope was postmarked November 2, 2018. Doc. 1-3Tdmis, Plaintifffiled his Complaint
sometime between October 30 and November 2. For purposes of this Report and Reetiomthe
Court consider®laintiff's Complaint filedon November 2, 2018. Notably, Plaintiff failed to exhaust his
administrative remedies under any of the dates discussed (the date receheCleykt's Officethe
postmarlkeddate, otthe date signed




failure to exhaust when it was “pldirom the face of the amended complaint Plaintiff failed to
complete the entire grievance process prior to submitiisgjcomplainf] as the grievance
appeal is still pendiriy

Proper exhaustion occurs only after the inmate receives a response to the dinal lev
appeal or when the time for prison officials to respond has elapseg, 491 F. Appk at 82—

83; Okpala, 248 F. App’at 73, Wright v. Harper, No. 5:16v-450, 2018 WL 3219450, at *5

(M.D. Ga. June 29, 2018) (dismissing an action when plaintiff filed his § 1983 action “a mere 2
days after filing his appeal” of the warden’s decision to the centrakadfid “submitted his
[clomplaint while higgrievance appeal was still pendir(gitations omitted))Gooch, 2018 WL
2248750, at *3“It is plain from the face of the complaint Plaintiff failed to complete the entire
grievance process prior to submitting the complaint as tkegagrce appeal is still pendiri);

Holland v. Anderson, No. 5:16¢88, 2017 WL 3827475, at *3 (M.D. Ga. July 14, 2017)

(dismissing an action when plaintiff “received a decision denying hisagreevon February 3,
2016,” and then filed “a central office appeal on February 10, 2016” because pldatiffif
lawsuit“during the pendency of the 1@@lendarday decision period for his central office
appeal, before the full administrative procedure had been exhausted”).

Finding otherwise (thahmatesproperly exhaugtheir administrativeemediesimply by
filing an appeal at the last remaining level of reyiawuld contravene the purpose of the
exhaustion requirementThe requirement that the exhaustion of remedies ddicst in an
agency settingis intended togive prisors the“chance to discover and corréttteir] own

errors.” Green v. Sec'y for Dep't of Corr., 212 F. App’x 869, 871 (11th Cir. 2006) (quoting

Alexander v. Hawk159 F.3d 1321, 1327 (11th Cir. 199%ge alsaVoodford, 548 U.Sat 93




(observing that the exhaustion requirement allows “corrections officiasand opportunity to
address complaints internally before allowing the initiation of a federdl)case

Here, because Plaintiff did not wait for his appeal to be deniddr(therequisitetime
to elapse) beforling in federal court, the Court has no way of knowing whether the Central
Office reversed the denial of Plaintiff's grievance during the timedlisuit has been pending.
Moreover, the law does not allow Riaff to save this case from dismissal by demonstrating he
received a response to his appeal after filing this actionT&eg 491 F. Appx 81, 83(“The
only facts pertinent to determining whether a prisoner has satisfied th&&Pé&khaustion

requirement are those that existed when he filed his original comptaiibmack v. Donald,

No. 3:06€v-59, 2006 WL 2598211, at *3 (S.D. Ga. Sept. 8, 2006) (“[T]he PLRA does not allow
Plaintiff to exhaust administrative remedies while his case is peidirkpr these reasons, |
RECOMMEND the CourtDISMISS without prejudice Plaintiff's Complaint/ Because |
recommendhatthe Court dismiss Plaintiff's Complaint, | alBEENY as mootPlaintiff’s
Motion to Preserve Evidence, doc. 8.
CONCLUSION

For the reaons set forth above RECOMMEND the CourtDISMISS without
prejudice Plaintiff's Complaint, doc. 1IDIRECT the Clerk of Court t€€LOSE this case and
enter the appropriate judgment of dismissal, RRINY Plaintiff in forma pauperis status on

appeal.| DENY as mootPlaintiff's Motionto Preserve Evidence, doc. 8.

7 Hatch v. Burke Cty. Jail, No. 1:06~080, 2006 WL 2660162, at *2 n.3 (S.D. Ga. Sept. 14, 2006)
(recommending dismissal without prejudice when plaintiff failed to extzaiere filing suit because “if
plaintiff can [later] exhaust his administrative ratfi@s . . . he may proceed in a new civil actipsBe
alsoShaw v. Upton, No. 6:16v-6, 2016 WL 4385855, at *2 (S.D. Ga. Aug. 15, 20EHpwing plaintiff

to bring a clainpreviouslydismissed without prejudice for failure to exhaust in a prior lavisuait

second lawsuit filed aftgalaintiff fully exhausted his administrative remedies).
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The CourtORDERS any party seeking to object to this Report and Recommendation to
file specific written objections withii4 daysof the date on which this Report and
Recommendation is enteredny objections asserting that the Magistrate Judge failed to addres
any contention raised in the Complaint must also be included. Failure to do so wily baiea
challenge or review of the factual findings or legal conclusions of theskfaig Jdge. See28

U.S.C. 8§ 636(b)(1)(C); Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must be

served upon all other parties to the action.

Upon receipt of Objections meeting the specificity requirement set out abtnited
States Districudge will make a de novo determination of those portions of the report, proposg
findings, or recommendation to which objection is made and may accept, reject, orimodify
whole or in part, the findings or recommendations made by the Magistrate Judgetiddbjnot
meeting the specificity requirement set out above will not be considered biriatDisdge. A
party may not appeal a Magistrate Judge’s report and recommendatiory darélod United
States Court of Appeals for the Eleventh Circuit.pég@ls may be made only from a final
judgment entered by or at the direction of a District Judge. The DIREBCTS the Clerk of
Court to serve a copy of this Report and Recommendation upon Plaintiff.

SO ORDERED, this 11thday ofJuly, 2019.

BU_L

BENJAMIN W. CHEESBRO
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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