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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

MIGUEL JACKSON; and KELVIN
STEVENSON

Plaintiffs, CIVIL ACTION NO. 6:12-cv-113

V.

JOSEPH CATANZARIT, et al,

Defendants

ORDER

Presently beforehe Courtis Defendants’ Joint Motion to Exclude Expert Testimony.
(Doc. 242.) Defendants Joseph Catanzariti, Andrew McFarlane, Timothy Simrtatkaniel
Milton, Sheldon Deloach, Melvin Wells, Jarrod Bennett, Gordom@itt, Gary Mitbell, Michael
Deloach, Caleb Harrison, Sherry Ritchie, Joshua Eason, and Dticed EDefendants”)move
to exclude the testimony of Plaintiff's expert, Eugene E. Athenpoinsuant to Federal Rule of
Evidencer02. (d.) Defendants contend that Mr.#rton’s proposed opinions are not based on
reliable methodology, would not assist the trier of fact, and exteestcbpe of his qualifications
in certain instances (Doc. 2421.) Plaintiffs Miguel Jackson and Kelvin Stevenséled a
Response in Oppd#&n, (doc. 287), and Defendants filed a Reply, (doc. 2B@}).the reasorsnd
in themannerset forth below, the CouBRANTS in part andDENIES in part DefendantsJoint
Motion to Exclude Expert Testimony. (Doc. 242.)

This case concerns the use of faagainst twqrisorers and Mr. Athertons undoubtedly
well qualified in this field. As explained more fully below, howeseveral ofMr. Atherton’s

opinionswould not assist the trier of faghd several go beyondetimatters on which he is qualified
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to speak. Nonetheless, Mr. Atherton will be permitted to provedgert testimony regarding
general and permissible use of force standards in the field of corseetiomhmay answer
appropriate hypothetical questions aetjng the same Mr. Atherton’s expert testimony in this
action will be strictly limited to these opinions and mattersagl@nd the Court excludes the
remainder of his opinions. Plaintiffs are prohibited from intraeiyor otherwise relying upon
any dher opinions oexperttestimony by Mr. Atherton.

BACKGROUND

Procedural History

Plaintiffs, formerly inmates at Smith State Prigg8mith State”)in Glennville, Georgia,
brought this#2U.S.C. 8§ 1983 action on December 10, 2@ll2ging that Defethants correctonal
officers, violated their constitutional right to be free from excessivedarhile they were
incarcerated at Smith State. (Doc. Plpintiffs filed their First Amended Complaint on January
25, 2013, specifically claiming thaduring a prison disturbance occurring the night of December
31, 2010 Defendants used excessive force against them, failed to intervetierrofficers’'use
of excessivdorce against them, or both. (Doc. 24.) Thereatfter, the Court sfagguioceedigs
in this case while criminal actions against Plaintiffs, stemnfingh the December 31, 2010
incidentat Smith Stateran their course. (Doc. 81.)

Over three years lateigllowing the resolution of criminal proceedings against Plasgtiff
the Court ifted thepreviouslyimposedstayon June 7, 2016(Doc.118.) A lengthy, disputed,
andheavily litigated discovery period ensue&eé, e.g.Docs. 168, 175, 177, 196, 202, 221, 222,
224-26228.) After multiple extensions and several disputes were resolsedyery in this case

finally closed orDecembed5, 2017, with motions to exclude expert testimony due on Feb&jary




2018. (Docs. 221, 228.Pursuant tahis deadling Defendard filed the present Joint Motion to
Exclude Expert Testimonyn Fébruary 5, 2018 (Doc. 242.)
1. Plaintiffs’ Claims

As noted abovehis case arises out of a disturbance that occurred on December 31, 20]
at Smith State Prison. (Doc. 24.) Defendants are officers eegpiypthe Georgia Department
of Corrections (“GDC”) who were on duty at Smith State when and where tjgetsdisturbance
took place. Id. at pp. 512) Plaintiffs bring Eighth Amendment excessive force and failare t
intervene claims against these officef®wlants. I@d. at pp. 1720.)

According to Plaintiffs, on the night in question, Defendants condwacsearch, or “shake
down” of Plaintiffs’ dormitory. (d. at p. 12.) During the search, Plaintiff Jackson and Defendant
Catanzariti got into an altercation where it is alleged that Defendant Catianzarciously
attackeda handcuffed and nemsistantPlaintiff Jackson with an objeceither a hammer or
flashlight, while other Defendants looked on without intervening on Jackson’s befh@lfat pp
12-15.) Plaintiffsalso allege that Defendants continued to beat Plaintiff Jacksord ftol
intervene on his behalf, or botds he was taken from the dormitory and to the infirnaaigy also
while he waited in the infirmary(ld.)

During this samesearch, Plaintiffs allege that Defendant Catanzariti attacked Plaintiff
Stevenson with a hammer or other object, even though Stevenson wasftehdnd non
resistant. Id. at p.13.) Plaintiffs aver that, as Defendant Catanzariti struck PlaBtegienson

with the object, other Defendants failed to take reasonable msasustop Catanzariti's use of

! In addition, several Defendants seeking to exclude Mr. Athertonisitasy filed Motions for Summary
Judgment that remain pendingegDocs. 233, 238, 240, 244.) As Plaintiffs rely, in part, on Mr. Atherton’s
proffered expert testimony in their opposition to Defendants’ sugnjpdgment motions seedocs. 277

1, 278, 282, 283%ee alsaloc. 259), the Court first addresses the propoétiis testimony before turning,
by separate order, to whether summary judgment should be granted to engtddeiso moving.

0,




gratuitous force on the namesisting Stevensonld( at p. 14.) As with Plaintiff Jackson, Plaintiff
Stevenson alleges that Defendants continued to attack him while henasiffed in the prison
infirmary. (ld. at p. 15.)According to Plaintiffstheir medicalrecords demonstrate thiheyeach
suffered serious and losigrm head injuriesesulting fromDefendantstonduct on December 31,
201Q (Id. at pp. 1516.) Further, Plaintiffs contend video evidenoEthe events in question
supports the allegatioms their First Amended Complaintid( at pp. 34, 13, 1#18.)

The interpretation of this video evidence by Mr. Atherton, and tlenet@which he may
offer expert testimony based on his interpretation of the eventsi\dpthe video, form the core
dispute as ttheadmissibility of Mr. Atherton’s proffered expert opinions.

[l. Mr. Atherton’s Expert Report

During the discovery period, Pidiffs retained Mr. Atherton, a former Colorado
Department of Corrections official with expertise on the userckfm prisons, to provide expert
witness services in their action against Defendants. (Doe224@n July 13, 2017, Mr. Atherton
drafted arfExpert Witness Reportih which hestates thatsince June 2004e has been President
of Correctional Consulting Services Group, In¢d. at pp. 23.) This company‘is a criminal
justice consulting agency” thptovides a broadrrayof services irthe corrections field, including
“use of force event assessment and systems development” and “expesswsitrvices.”ld.) For
the past seventeen years, Mr. Atherton has also been-anpatrainer and consultant for the
National Institute of Corieions, a division of the U.S. Department of Justidd. at p. 5.) In this
position, Mr. Athertorprovides,inter alia, security audits and compliance management training,
curriculum developmentfor correctional emergency training, and strategies rf@anaging

dangerous and disruptive inmategd. )(




Throughout much of the Report, Mr. Atherton details his extensive expemrking in
the criminal corrections fie|dvhich spans forty yeargId. at pp. 3-7, 11) Prior to workng as a
consultant, Mr. Atherton spent twerggven years at the Colorado Department of Correctiong
where he served in various capacities, including Assistant DirettBrisons for the Western
Region of Colorado and Warden at both Colorado State Penitentiaryiand Bista Grrectional
Facility. (d. at pp. 3-4.) Prior to these positions, Mr. Atherton was a Security Spedatishe
Colorado Department of Corrections, a position that involved depataiuse of force reviews.
(Id. at p. 4.) Mr. Atherton has significant “hards experience, working directly with inmates
and with staff who have daily contact with inmates and with medicahedal health service
providers.” (d.) In addition,he has authored or edited numerouglations related to the
corrections filed, includingas relevant here, guides on the use of force and prison disturbang
management. Id. at pp. 56.) Mr. Atherton holds a B.A. in Social Science with an emphasis in
Personnel Management and Industrial/Labor Relations and has beeamizedo for his
contributions to the Colorado Department of Correctiond. af p. 7.) Based orhis credentials
and background Mr. Atherton states that “[h]e is fully experienced in the enmiuof policy,
training, adninistrative practices, and organizational development related to se. ofuforce,
unprofessional staff conduct, security systems, and emergencygenagiat.” [d. at pp. 6-7.)

Over the past four years, Mr. Athertbasprovided expert testimony inxscases dealing
with use of force or failure to protectid(at pp. 78.) In prepang hisExpertReportfor this case
Mr. Atherton reviewed handheldvideo of the prison disturbancenmate Clinton Michael

Briscoés depositiontranscript and fifty-four pages of inmate intervievis.(Id. at p. 8.) Mr.

2 Mr. Atherton expressly reserved the right to amend, alter, add to, te dele of his observations and
opinions whenever additional testimony, documents, or evidencadie available. (Doc. 242, p. 8.) At
his deposition on January 5, 2018, Mr. Atherton added that he had sinceeckeisvy other deposition
that had been taken, amounting to nearly 5,000 pages of tegtimdphotograplt exhibits (Doc 242-
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Atherton begins by setting forth an overview of the events in questionD&ember 31, 2010, .
. . officers were searching for contraband [in Plaintiffs Sankand Stevenson’s dormitory] and
inmates ad officers began to fight. Other officers responded to theglivmt and the disturbance
was brought under control with several inmates placed in restta{hdsat pp. 89.)

As to Plaintiff Stevenson, Mr. Atherton states:

Evidence indicates thait least the two [P]lainitffs were in wrist restraints

and placed on the floor or against a wall by officers. Furtherpgag that both

[P]laintiffs were repeatedly struck with blows to the body and heiad ashammer

and flashlight after restraiftad been achievedSergeant Catanzariti was at the

head of the collection of staff pinning inmate Kelvin Stevensonddldlor of the

second tier of the living unit. In that position [Catanzarit§s pumping his right

arm in a rapid up and down motion.
(Id. at p. 9.) Mr. Atherton posits three opinions fram review ofthe evidence (1) Defendant
Catanzariti's “movements were blows to the head of [Plaintiff] Seweduring the time in which
he was fully restrained with handcuffs and body pressare surrounding staff® (2) in prisons,
combative conditions among staff and inmates “are exceptional ardate{] a great amount of
passion wheifthey] happefl”; and(3) inmateshave theight to be freefrom unwarranted attack
by correctional stafiind “the use of force by [Defendant] Catanznitias an unwarranted attack

with the sole intent of causing harm.”ld) Furthermore, because Plaintiff Stevenson “was

restrained and no longer represented an ability to attack,” Mr. Athgpineso“that there was no

3, pp. 2:23.) Mr. Atherton also reviewed related Georgia Bureau of Invéstgé'GBI”) reports and
statements from officersid, at p. 23.) Review of this additional material, however, did not cklise
Athertan to amend his Expert Reportd.(at p. 28.)

3 Mr. Atherton adds that “the wounds to the face of [Plaintiff] KelvievBnson are entirely consistent
[with] those blows.” (Doc. 242, p. 9.) At his deposition, Mr. Atherton clarified this opinidiatieg that
hecouldnotsay exactly, and wasot absolutely certainyvhat the object in Defendant Catanzariti’'s hand
was. (Doc. 243, p. 11.) Nonetheless, he stood by his observation “that [Defendsamzariti] had
something in his hand that he wassng to strike [Plaintiff Stevenson].1d() Further, Mr. Atherton testified
that he observed Defendant Catanzariti on the handheld videogtPikimtiff Stevenson “on the floor,
with an object in his hand repeatedly. And then | wat¢@atanzariti] approach [Plaintiff Jackson], pinned
against the wall with something in his hand, as well with motiowards [Jackson’s] upper botly(ld. at
p.12.)




justification for blows to the head that continued beyond restraifitl. at p. 11.) Defendant
Catanzariti's blows to Plaintiff Stevenson’s head, Mr. Athertositpp“represent a particularly
vicious and dangerous punishmengld.)

As to Plaintiff Jackson, Mr. Atherton states thagrJackson’s testimonyhe was st[rjuck
in the head with an object while handcuffed on the second floor obthatdry shortly after the
incident between guard[s] and inmates was under contfiol."at p. 10.) Video evidence shows

Defendant Catanzariti “standing near Jacksbiie he is handcuffed and this video reflects when

Jackson claims Catanzariti struck him¢ld.) If Plaintiff Jackson’s testimony is believed by a
jury, Mr. Atherton opines “thglDefendant] Catanzariti’'s use of force was an unwarranted attack
with the sole intent of causing hafnin violation of Plaintiff Jackso's constitutional right to
freedom from unwarranted attackd.j Furthemore Mr. Atherton opines that, d jurybelieves
Plaintiffs’ testimony about continued attack®m correctional staff while they werbeing
escortedandoutside the dormitorythenthis type of use of force [on handcuffed inmatesls an
unwarranted attack with the sole intent of causing harmal.) (

Mr. Atherton also opines on general standards for use of forickemis. With respect to
head injuries andhe use of force, Mr. Atherton states, “In years of exposure to usercé f
training, it is the expert’s opinion that unless dtinds represent a serious risk of immediate
danger to staff, a blow to the head of a resisting inmate is dangeroustlamdt yustification.”
(Id. at pp. 1611.) He continues, explaining that “except under the most extreowsmstances,
techniques fothe use of all nofethal weapons force options, blows to the head are forbidden.’
(Id. at p. 11.) Based orhis correctional experience apdblished standasbn the use of forge

Mr. Atherton states: “When the inmate ceases to resist and a reasamalplet of control has




been achieved, staff are obligated teedealate the amount of force being applied and to follow
protocol for after action reporting and medical assessmelat.) (

In this caseMr. Atherton concludes “that at the time during thee of force incident
against [Platiffs] Miguel Jackson and Kelvin Stevdal at the Smith State Prison [in] Georgia,
their constitutional rights were violated in that standard practicesne¢remployed [which] could
be expected to protect them from harm. Instead they were exposedalpHaunful treatment”
that violated their rights.Id. at p. 12.)

V. Defendants’ Joint Motion to Exclude Mr. Atherton’s Expert Testimony

Defendants seek to excludeur of Mr. Athertoris expert opinions, each of which
specifically relate to this casé€. (Doc. 2421, p. 3.) For Plaintiff Stevenson, Defendants argue
Mr. Atherton should be precluded from opining that Defendant Catiinengaged in an
unwarranted attackvith the intentto cause harpby striking a handcuffed, restrained Stevenson
in the head with a hammer; afidm opining that Plaintiff Stevenson’s wouridgm the incident
are entirely consistent witihe aforedescribedlows to the facéy Defendant Catanzariti(ld.)

For Plaintiff Jackson, Defendants argue Mr. Atherton should éeysted from opining thatf
the jury believesJackson’s testimony, Defendant Catanzariti's use of force was an antvear
attack with the sole intent of causing harrd.)( Lastly, Defendants argulee should be precluded

from testifying as he did during his depositidghatrestrainedsmith State inmates were subjected

* Defendants do not directly oppose Mr. Atherton’s ability to opine gdiperas an xpert, upon

permissible use of force standards. (Doc.-24@p. 1811 & n. 4 (noting “the theory that the use of force
beyond the point of restraint is generally improper” would “likely be aslimie”); see alsdd. at p. 5
(“Defendants do not dispute Mr. Athe[rJton’s qualifications to discthe use of force in corrections,
generally.”).) They do, however, contend that this testimony should hetess be excludeds
unnecessary singbere is no dispute that compliant inmates should not be gratyitoesien. 1. at pp.
1011.)




to excessive forcas punishmentby unnamed officerswvhile they werebeing escorted tthe
medicalunit. (Id. (citing doc. 2423, p. 27).)
Pursuant to Federal Rule of Evidence #0@ the expert witness standard established in

Daubert v. Merrell Dow Pharmaceuticals, Ins09 U.S. 579 (1993PDefendants assert that Mr.

Atherton’sproposedexpertopinionsshould beexcluded for three reasong1) He did not reliably
apply his own methodg?) his testimony will not assist the trier of fact, &3 his testimony as
to the causation of [Plaintiff] Stevenson’s facial injuriesas reliable because Mr. Atherton lacks
relevant medical expertise.'ld( at p. 4(numbers added).

First, in their attack on Mr. Atherton’s methodology, Defendants aver thatnrozed
critical evidence and, in doing so, failed to reliably apply hidgased methods for reviewing and
evaluating use of force incidentsld( at pp. 45.) Mr. Atherton testifiedhat proper evaluation of
use of forceincidents requires consideration of all relevant documentaitnciyding incident
reports, medical assessments, and witness statements flionminates and staff.1d. at p. 5.)
Here, Defendants claimVr. Atherton “cherrypicked” daaby ignoring staff testimony and failing
to review all available video.ld. at pp. 56.)

Second, in challenging the helpfulness of Mr. Atherton’s prop@sgeert opinions,
Defendants assert that they would not assist the trier of factdeettair “primary purpose seems
to be buttressing Plaintiffs’ interpretation of the Handheld \idehile offering opinions on
standards of conduct that are not really siés” (d. at p. 7.) Deferdants argue Mr. Atherton’s
testimony is aimed at deciding what the video shows, which is arrtiateshould be up to the

jury. (Id. at pp. 810.) They assert Mr. Atherton lacks any basis, other than his own pereeptior

5 In this case, there is video evidence of the events in guestion@indbiir separate video cameras, one
of which is a handheldideocamera used by an officer, and the other three of which are stationanijysec
cameras located in the subject dormitorggeéDoc. 241.)




of the handheld videdootage for his testimony that Defendant Catanzariti gratuitously struck
Plaintiffs. (d.at p. 9.) In other words, Mr. Atherton “would simply use status as an expert to
urge the jury to adopt the version of [] facts advanced jrjiffs],” Defendants argue(ld. at

p. 11.) Furthermore Defendants contend that Mr. Atherton’s testimony regarding usercd f
standards woul@lso not aid the jury because there is no dispute that attacking complmt, n
resisting inmates isnpermissible. 1d. at p. 10.)

Third, in disputing Mr. Atherton’s testimony on the cause of Plaintiff Sisea’s injuries
to hishead andace Defendants maintain that he is not qualified to opine as to isfuesdaal
causation. Ifl. at pp. 1214.) Because Mr. Atherton'expertqualifications ardimited to thefield
of corrections which Mr. Atherton acknowledgelly stating he is “not medically qualified,”
Defendants assert he may not testifithe cause of Plaintiff Stevenson’s head injurielsl. &t
p. 12 (citation omitted).) Moreover, Defendants argue Mr. Atmest@urported basis for his
causation opinion-that, in his experience, the severity of Stevenson’s injuries arestantsvith
deliberate blows to the heads “lay opinion masqueradg as science.”ld. at p. 13.)Defendants
thusurge the Court to excluddr. Atherton’s opinions in this regardld(at p. 14.)

In their Response in Opposition, Plaintiffs take issue with Defgstdanderstanding and
characterization of Mr. Athertos’proposed opinions, arguing that they “misconstrue the purpos
of Atherton’s proffered expert testimony and misapply Daeibertstandard. Atherton’s expert
testimony is proffered with respect to whether Defendants’ actasrsipported by the record,
violated institutional norms in the use of force against [innhdiegond its use for restraint.”
(Doc. 287, p. 1(emphasis in origina) Plaintiffs contend that “Atherton’s testimony will assist
the jury in understanding the level of force permissible under thenwteunces of this case, and

it is the prerogative of the jury to determine the weight they afforghis] testimony after

10
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Defendants’ cros®xamination.” [d. at p. 8.) As to Mr. Atherton’s methodology, Plaintiffs aver
that his opinion was based on “an exhaustive factual foundatidnghvincludes GBI interview
summaries, deposition testimony from eyewithiessate Briscoe, th handheld videdootage

and nineteen additional depositions from vari@BC officers andSmith Stateanmates. Id. at

pp. 811, 13) Lastly, as to Mr. Atherton’s purported meditastimony, Plaintiffs contend he is
not offering any medical determimans but is, instead, offering an opinion on the use of force at
issue based on all the all evidence, which includes the picturdsiatif’ injuries. (Id. at pp.
12-13.)

Defendants filed a Reply to Plaintiffs’ Response, wherein thirage thaMr. Atherton’s
testimony would not aid the jury because there is no dispute as tbewlsttiking compliant
inmateswith objectsconstitutes excessive force. (Doc. 297,34.) The real issue, Defendants
state, is whether Plaintiffs weaetuallystruck with objects and Mr. Atherton may not “bootstrap
[his] inadmissible lay opinion on the video evidence by claiming part and parcel” of his
testimonyregardinguse of force standardg(ld. at p. 2.) Additionally, Defendants continue to
take issuenith Mr. Athertoris purportedfailure to review allof the available evidencerior to
drafting his reportwhich they claim was a violation of his own methodology, notwaitsinghis
later reviewof additional evidence and determination that his opsware unaffected(ld. at
pp. 45 & n.2.) As to theclaimedmedical testimony, Defendandsgue Mr. Atherton may not
expertly opine on the cause of ings after a use of force based on pictures of Plaintiffs’ facial

injuries. (d. atp. 6.)

11




STANDARD OF REVIEW
In Daubert 509 U.Sat 588-93,the United States Supreme Court interpreted Federal Rule
of Evidence 702“Rule 702", which governs expert testimony. The Supreme Qoade clear
that Rule 702compels the district courts to perfornettritical' gatekeepingfunction concerning

the admissibility of experscientific evidence. United States v. FrazieB87 F.3d 1244, 1260

(11th Cir. 2004)en banc)Yemphasis in originaljciting Daubert 509 U.S. at 589 n.7, 597). The
Supreme Courtater held thatDauberts general holding-setting forth the trial judde general

‘gatekeepingobligation—applies not only to testimony based‘saientific knowledge, but also

to testimony based oftechnical and ‘other specializédknowledge. Kumho Tire Co. v.
Carmichael526 U.S. 137, 141 (1999) (citing Fed. R. EVid2). Having adopted these decisions,
amendedRule 702 provides as follows:

A witness who is qualified as an expert by knowledge, skill, experj¢rmning,
or education may testify in the form of an opinion or otherwise i

(a) the experts scientifc, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles anchoas; and

(d) the expert has reliably applied the principles and methods to thefacts
the case.

Fed. R. Evid. 702.

The Court of Appeals for the Eleventh Circuit hesdablisheda threepronged inquiry
encompassing the requirementsDafubertand its progeny and Rule 702. Undeis inquiry, a
court determining the admissibility of expert testimony mustidensvhether

(1) the expert is qualified to testify competently regarding theemsaltie intends to
address; (2) the methodology by winithe expert reaches his conclusions is

12




sufficiently reliable as determined by the sort of inquiry maediatDaubert and

(3) the testimony assists the trier of fact, through the applicatioscientific,

technical, or specialized expertise, to understand the evidence or toidetarfact

in issue.
Frazier 387 F.3d at 1260 (citations omitted). The proponent of the expeidiwpears the burden
of establishing qualification, reliability, and helpfulness by a pndpoance of the evidence.
Daubert 509 U.S. at 592 n.10. The ultimate objective of a cotstDaubertgatekeeping function
is “to make certain that an expert, whether basing testimony upon profestidres sr personal
experience, employs in the courtroom the same level of intelleatoalthat characterizes the
practice of an expert in the relevant fielkKkumho Tire 526 U.S. at 152.

For the first prong,experts may be qualified in various ways. While scientific training o

education may provide possible means to quadikperience in a field may offer another path to

expert status. Frazier 387 F.3dat 1260-61; see alsd~ed. R. Evid. 702 (A witness may be

gualified as an expert Bknowledge, skill, experiencéraining, or educatiot). The overarching
requirement ighat the expert have “specialized knowledge” regarding their proposadoér
testimony. Fed. R. Evid. 702(&)Vhen assessingualification, courts generally look to a proposed
experts education and experience and ask whether the wisnatsnded teshony is sufficiently

within his or herarea of expertise.SeeMaiz v. Virani 253 F.3d 641, 665 (11th Cir. 2001).

However,“the unremarkable observation that an expert may be qualified by exjgedeas not
mean that experience, standing alone, idfec@nt foundation rendering reliaby conceivable
opinion the expert may expresdtrazier 387 F.3d at 1261 (emphasis in original)

Consequently the second prong, reliability, “remains a discrete, independent, and
important requirement foadmissibility” 1d. Under Rule 702, the proponent of the expert
testimony must establish thdqtl] the testimony is based on sufficient facts or df2h,the

testimony is the product of reliable principles and methods[3rte experhasreliably applied

13




the principles and methods to the facts of the tadoreover, the facts or data underlying the
experts opinion must be of a tyghat “experts in the particular field woutdasonablyely on
.. .in forminganopinionon the subject. Fed. R.Evid. 7(B.

The Supreme Court iDaubert“set out a list ofgeneral observatiohdor determining

whether expert testimony is sufficiently reliable to be admitteterRule 702" United States v.

Brown, 415 F.3d 1257, 1267 (11th Cir. 2005) (citation omitted)es€hfactors or observations
inquire into the expers “theory or technigueand are (1) whether it can be (and has been) tested;
(2) whether it has been subjected to peer review and publication; (3)tsvkabwn or potential
rate of error is, and whether standards controlling its operatisty ard (4) whether it is generally
accepted in the fielt. 1d. (citation omitted).“Sometimes the specifl@aubertfactors will aid in
determining reliability; sometimes other questions may be mofeluge aresult, the trial judge
must have considerable leeway in deciding in a particular case how tcogb ddtermining
whether particular expert testimony is reliabbleErazier 387 F.3d at 1262 (quotingumho Tire
526 U.S. at 152).“Indeed, the Committee Note to the 2000 Amendments of Rulexfiizssly
says that,[i]f the witness is relying solely or primarily on experience, then titeess must
explainhow that experience leads to the conclusion reached, why that experience isi@nsuff
basis for the opinion, and how that experience is reliablyieppb the facts. 1d. at 1261
(emphasis in originalcitation omitted)

Third, and finally, expert opinion testimony must assist the trier of faged. R. Evid.
702(a). “By this requiement, expert testimony is admissible if it concerns mdtiatsare beyond
the understanding of the average lay pefsoRrazier 387 F.3dat 1262 (citation omitted).
Proffered expert testimony generally will not help the trieragf fand is inadmmsble, “when it

offers nothing more than what lawyers for the parties can arguesimglarguments. Cook v.

14




Sheriff of Monroe Cty. 402 F.3d 1092, 111{11th Cir. 2005)(citation omitted) Stated

differently, expert testimony that offers somethingytoed the understanding and experience of

the average citizen” helps the trier of faotd can be admittedd. (quotingUnited States v. Rouco

765 F.2d 983, 995 (11th Cir. 1985)
DISCUSSION
As the proponestof Mr. Atherton’s testimony, Plaintéfmust satisfy all prerequisites of
expertadmissibility by a preponderance of the evidera®{o each proposed opinioAllison v.

McGhan Med. Corp.184 F.3d 1300, 1306 (11th Cir. 1996itation omitted).“Where the burden

has not been satisfiefRule] 702 precludes expert testimon@iharath v. Sandoz Pharm. Caqrp.
131 F. Supp. 2d 1347, 1351 (N.D. Ga. 20@itptions omitted).

The Court proceeds in iBaubertanalysis by first looking at the threshold issue of whether

Mr. Atherton reliably apleed his methodology when assessing the use of force at issue, and th
second, by determining whethiglr. Atherton’s proffered opinions, as delineated by the parties,
would assist the trier of fact and be admissible in the matter at’hiaastly, the Cart aciresses
whether Mr. Athertormayopine on the cause of Plaintiff Stevenson’s head injuAssxplained
below, the Court findMr. Atherton reliably applied his methodology for reviewing uséae
incidentsandthat his testimony regarding gemruse of force standardscluding responses to
appropriately posed hypotheticaluld assist the trier of fadthis testimony ishusadmissible
However Mr. Atherton’s interpretations of the handheld video evidesmeevell as his opinion on
the severity and cause of Plaintiff Stevenson’s head injuaes not admissiblelue to the
unhelpfulness of the former aimdr. Atherton’slack of qualifications on the lattethus he may

not testify in this regard.

® Mr. Atherton’s qualifications as an expert on the use of forcerirectional institutions are not at issue.
(Doc. 2424, p. 5; doc. 287, p. Bee alsaoc. 2594, pp. 1339 (Mr. Atherton’s Culiculum Vitae).)
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Whether Mr. Atherton Reliably Applied his Methodology

In reviewing use of force incidents, Mr. Atherteselfdescribedmethodology involves
evaluating and considering all documentation, including the incrégott, medical assessments,
witness statementisom inmates and officerand available video evidencgSeeDoc. 2423,
pp. 10411.) Defendants charge that Mr. Atherton failed to reliably apply thisioaebecause his
opinions are “based only upon the Handheld Video and the version of giemsy inmates.”
(Doc. 2421, p. 6.) Although it is true that Mr. Atherton’s Expert Repenvhich was basednly
on the handheld video, an inmate’s deposition, and GBI inmateiewesummaries-did not
account for all of the evidence eventually obtained, Defendants’ asgefliesonan ovely strict
interpretation of Mr. Atherton’s methodology aisdefuted byhis testimony

As Mr. Atherton made abundantly clear at his depositios finalexpert opinions were
based on his review d@l the depositions takenincluding numerous officer depositions and
attachecexhibits. (Doc. 2438, pp. 16, 2123 28; see alsaloc. 259 p. 40 (Atherton Declaration
of Depositions Reviewed).Mr. Atherton alsoconsidered related GBI reports and statements.
(Doc. 2423, p. 23.)In their Reply, Defendants protest that Mr. Atherton’s methododtmgs not
permit him to revisit his opinion as more evidebeesomes available, but they cite no support in
the record for this claim.SeeDoc. 297, p. 5 n. 2.The methodology employday Mr. Atherton
does involve him considering all the documentation for an incidentt does not prohibit him
from considering additional evidence as it is made available to hee2423, pp.10-11.)
Moreover,Defendants cite negalsupport fortheir contention that an expert may not reuisé
opinions stated ihis or her report as more evidence becomes available

On the contrary, the Federal Rules@fil Procedurerequire an expert, such as Mr.

Atherton, to"supplement’anytestimony stad in a report oat adeposition up through the time
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for pretrial disclosures. Fed. R. Evid. 26(e). This is what occueesl MAt his deposition, Mr.
Atherton supplemented the record underpinning his opinions to include eliéieer depositions,
addtional reports, and additional inmate deposition®od, 287, pp. 1611; doc. 249, p. 4D.
Upon reviewof this supplementary materid¥ir. Athertonconfirmed that his Repqrand the
opinions contained thereirgmained unchanged. (Doc. 2382mp. 26-27, 29)

Moreover, &the time Mr. Atherton made his Repaltly 13, 2017much of thedeposition
evidence he later reviewed, and which Defendelaisn was notproperlyconsidered, did not yet
exist. (See, e.g, Docs. 26—74.) Thediscoveryperiodin this casavas prolonged and fraught with
disputes—some due to Defendants’ reluctatioeengag in discovery, €.g.docs. 5, 36, 68, 148,
226)—which may explain why Mr. Atherton rendered Rsportprior to the taking of all relevant
depositions No mdter the reason, the critical point remains tHat the time of his deposition,
Mr. Athertonhad reviewedhe great majoritpf available evidence, not just what was available to
him at the time of his Repgrand concluded that his opinions in this mattere uhanged.
Importantly, he had considered the corrections officers’ depositionadahidonal GBI material,
which Defendants wrongiynply he ignored. Thus, on balance, Plaintiffs have established that i
this caseMr. Atherton reliably appliedie methodologyf reviewing all available documentation
generated by a use of force incidént
Il. Whether Mr. Atherton’s Proposed Testimony Would Assist the Trier of Fat

Defendants argue that Mr. Atherton should be precluded fromrnagffeoth casespecific
expert testimony and general expert testimony on permissible disecefstandards because his

“primary purpose seems to be buttressing Plaintiffs’ interpogtaif the Handheld Video while

" To the extent Defendants object to Mr. Atherton not reviewimpgéiculardocumentor other video
evidence, “such factors go to the weight to be afforded his opinion[s] andemocadmissibility.” Martin

v. Luckett, No. 07 C 280@011 WL 1231024, at *1 (N.D. Ill. Mar. 30, 201 Ipefendants may probe these
issues of credibility on crossxamination.
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offering opinions on standards of conduct that areewlly at issue.” (Do@42-1, p. 7.) As such,
Defendants contend his testimony would not assist the triactf {d. at pp. ~8.) In contrast,
Plaintiffs submit that Mr. Atherton’s “testimony is fundamemfiba explaining the force permitted
in qudling a prison disturbance once an inmate has been subdued.” (Doc. 297, p.

A. Mr. Atherton’s Use of ForceTestimony on Defendants’ Alleged Conduct

Arguing that he would not assist the trier of fact, Defendantdecig Mr. Atherton’s
ability to testify that: (1) Plaintiff Stevenson was “fully restrained with handfst when
Defendant Catanzariti administered “blows to the head” with an objgd@jgtiff Jacksorwas
“st[rjuck in the head with an object while handcuffed”; and (3) botlhed¢ alleged events were
“‘unwarranted attacks with the sole intent of causing harm.” (Doel12427 (quoting doc. 241
2, pp. 910).) These opinions are primarily based on Mr. Atherton’s review of thehiedoshdideo
in conjunction with inmate testimony. Sé¢e Doc. 2422, pp. 810; doc. 2423, pp. 1+12)
Defendants dispute Mr. Atherton’s interpretation of this videxdge, arguing thatdtepicts hand
strikes to the shoulder area rather tiRdaintiffs being struck in the head with objecas Mr.
Atherton says it does. SeeDoc. 2421, pp. 911.) Defendants thuassert that any testimoioyn
Mr. Athertoris observations from the handheld video would not assist the friecbbecause
“[t]he jury is competent to view the video and decide what it showth@&mselves, and therg
nothing about Mr. Atherton’s training or experience that makesione capable than the jury in
viewing the video and deciding what it shows.” (Doc.-24p. 8.) The Court agrees.

In their Response, Plaintiffs offer littlm the wayof rebuttal to these arguments or
rehabilitation of Mr. Atherton’grofferedcasespecific testimony. §eeDoc. 287.) Although they
point out that experts may permissibésttheir opinions on a particular version of disputed facts,

Plaintiffs fail to show how Mr. Atherton’s opinions on what actualtgwred based on whas
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portrayedin the handheld videavould assist the tier of fact.Séeid. at pp. 5, #10.) Plaintiffs
do not, for example, attempt to show that Mr. Atherton’s expedis® experience in the
corrections field allow him to offer technical insight asatho can be seen doinghat on the
handheldvideo. Merely offeringgeneralobservatios on whatthis video shows without any
accompanying expert gloss explanation would not assist the trier of fact, bec#usstraight
forwardact ofobserving video footagendascertainingvhat it showgas far as whether Plaintiffs
were restrained or strugls within the common experience of the average citizen.

At best, in his Report, Mr. Atherton explains that he believes Defe@anzariti struck
Plaintiff Stevenson in the head based on the specific movements shéhe handheld video.
(Doc. 2422, p. 9.) Mr Atherton states that Defendant Catanzariti “was pumping hisaighin
a rapid up and down motion” toward a pinned down Plaintiff Stevensoimearmined that “those
movements were blows to the head of [Plaintiff] Stevenson duringtibant which hewas fully
restrained witthandcuffs and body pressure from surrounding stgitd’) In theory, a usef-
force expert could offer testimony explaining specific force teclasicaeen oavideoin a way
that wouldbe deemed more thamere lay observatioand insteadomething that would assist the
trier of fact, but that is not the case here. While it may be true that ug@nddown arm
movements can deliver blows to the head, this conclusion is notharg than a general
description of what Mr. Atherton believes he saw on the handheld vithisqust as true that rapid
up-anddown arm movements can deliver blows to the shoulder area of sorestraged on the
ground in a prone position. Mr. Atherton did not endeavor to specifi®vight armmovements
seen on the handheld video are more consistent with blows to the Headthah blows to the

shoulder are&. Nor did Mr. Atherton distinguishasmatter of corrections techniquasp-and

8 At his deposition, Mr. Atherton added that “in past experience, [hes] similar blows delivered with
a vertical upanddown motion [on a prone inmatérom the same position and angle as Defendant
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down arm movements used to deliver head blows frorandgdown arm movements used to
deliver shoulder blowsin other words, Mr. Atherton does not connect his observations from thg
handheld video to his corrections experience and expertise stibistheoposed testimony would
be helpful to the trier of fact.

Each of Mr. Atherton’s opinionen Defendants’ alleged condusiffers from this same
infirmity—a lack of expert analysis that would assist the trier of fact in detexgnaxactly what
the handheld video shows. Plaintiffs’ attempt to support Mr. &th&r opinions in this regard by
showing that he may permissibly basedpsion on Jackson and Stevenson’s disputed testimony
instead of the officerdestimony is of no moment.(Doc. 287, p. 8 (citations omitted)While
Rule 702 permits experts to make conclusions based on competingisesite fact$ those
conclusons must still assist the trier of fact by explaining somethigyond the understanding
and experience of the average citizeR8ucq 765 F.2d at 995Here, Mr. Atherton’s proffered
casespecific opinions offer nothing to assist the tier of fact in detengiwhat exactly occued
in the handheld videprather, they are unexplain@tterpretations of video evidence that the jury

itself is fully capable of reviewing in the first instanckn other words, because Mr. Atherton’s

Catanzarifi, which indicates . .[a] strik[e] to the head, not to other parts of torso.” (Doc-242. 14.)
He concluded “[t]hds my opinion,” {d.), but alsdateradded that Plaintiff Stevenson’s testimony #rel
severity of hisacial wounds bolstered this conclusioml. Gt p. 15). Based on this brief explanation, the
Court finds that Mr. Atherton’s testimony as to where Defendarr@atiti struck Plaintiff &venson
would not assist the trier of fact, because the jury is fully capdbléewing the videoevidence in
combination with Stevenson’s testimony and medical recordseauthinga conclusion without expert
assistanceThis is not a determination “pend the understanding of the average lay persbrazier 387
F.3d at 1262 (citation omitted)

° The Advisory Committee’s Note to the 2000 Amendments to Rule 702 states: fi¢teare in dispute,
experts sometimes reach different conclusions basetdmpeting versions of the facts. The emphasis in
the amendment orsufficient facts or datas not intended to authorize a trial court to exclude an expert's
testimony on the ground that the court believes one version of facts ahd otitér.” As to Mr. Atherton’s
casespecific opinion®n the video evidenc@oweverthe Court excludes them not because he based thenm
in part on Plaintiffs’ disputed testimony, but because they are not halghs trier of fact as stated in his
Report and at his gesition.
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opinionson Defendantslleged conducare primarily conclusory observations from the handheld
video, they will not assist the tier of fact in determining wih&t videoactually shows of the
disputed eventsThese opinions as stated, moreover, are within the jury’s protoncenclude
what occurred based as credibility determinations of fact withessas supplemented by video

medical, andther evidence.SeeMontgomery v. Aetna Cas. & Sur. C&98 F.2d 1537, 1541

(11th Cir. 1990)experts may opine on ultimate factugs but may not “merely tell the jury what

result to reach” (citations omitteggee alsdSamples vCity of Atlanta 916 F.2d 1548, 1551

(11thCir. 1990)(useof-force expert’s testimony on whether specific officer “acted reasonably”
in discharging gun tends to “invade the province of the jury . .ed¢@d the reasonableness of the
officer’s actions”)

Accordingly,Mr. Atherton will not be permittetb opine on what he interpreted the video
to showof Defendants’ alleged conduct, because these opinions as formojakéd Atherton
would not assist the trier of facPlaintiffs have failed to meet thdaurdenof admissibilityin this
regard. Specifically, Mr. Athertonmay not testify that the video shows Defendant Catanzariti
striking nonresistant Plaintiffs with an objeot that Defendant Catanzariti’'s use of force against

Plaintiffs was an unwarranted attack with the sole intent of causing I&#eHopkins v. City of

Huntsville No. C\-13-S-429NE, 2014 WL 5488403, at *5 (N.D. Ala. Oct. 29, 20{&jpert not
permitted to opine on whether either of the defendants used excessaDoby v. Berry No.
3:04CV1044 J32MMH, 2006 WL 3518611, at *5 (M.D. Fla. Dec. 6, 2Q08g)ert not permitted
to opine on the propriety of the defendantse of forceand whetheit waspunitive). Therefore,
the CourtGRANTS this portion ofDefendants’ Motion and excludes Mr. Atherton’s proffered

opinionson Defendantsalleged conducas they do not assist the trier of fatt.

19 In addition, Mr. Atherton may not testify that other Smith State insna@orted experiences of excessive
force while being escorted in restraints to medical, because thisdegtis also unhelpful to thei¢r of
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B. Mr. Atherton’s General Testimony onUse of ForceStandards

Defendants argue that Mr. Atherton should also be excluded frarmg@menerally on
permissible use of force standards in correctional settings becassepmonsaddress matters
not at issue. (Doc. 242, p. 10.) Defendantko not dispute that officers are not permitted to strike
compliant, restrained inmates in the head with objects or attack tinémiowayto medical and
thus they argue testimony in this regadinnecessary angould not be helpful to the juryld.
at pp. 1611.) In Response, Plaintifisontendthat Mr. Atherton’s testimony “is fundamental for
explaining the force permitted in quelliagprison disturbance once an inmate has been subdued
and “will assist the jury in understanding the level of forespssible under the circumstances of
this case.” (Doc. 287, pp. 8, 9Although Defendants may not dispute the wrongfulness of
attackirg complaint inmates, the Court finds that Mr. Atherton’s testyrangeneralse of force
standards in prisons will assist the trier of fact in this éase.

Rather simply, jury members are not well acquainted with whab$dotce is necessary
and comron for corrections officers to use when quelling prison distudmndNor are they
familiar with the sort of force that is permissible to use, underagiey standards, in bringing
noncompliant inmates under contrl in further restraining already macuffed inmates These
mattersof prison management are “beyond the understanding and experieheeavktage lay

citizen.” Roucq 765 F.2d at 995Appropriate responses by officers to different types of prison

fact. Itessentiallyparrots what these inmates testified to in their depositi@eseDoc. 2423, p. 16,27.)
Mr. Atherton does add that his review of these depositions reveaiedgh of a trend and consistehtty
make them credible, but credibility determinations on witness testinsofgyr the jury to decide.lIf
Plaintiffs wish to proffer such evidence, they may do so by presenttestimony directly, without the
imprimatur of an expert witness.

1 Defendants essentially concede this point: “Had Mr. Athelitoited his opinions to solely these
issues—the theory that the use of force beyond the point of restraint is ggrierptoper—they would
likely be admissible, but his opinions go far beyond this to comment dh&vtiee Handheld Video shows
such forcebeing used, which invades the provinces of the jury.” (Doc:1242 11 n.4.)
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disturbancesand differing degrees of inmate noamplianceare issues distinct to prison
administration, nocommon knowledgethus testimony in this regard will assist the trier of fact.
And while Defendants may not dispute that, as a general natgerkinga compliant inmate with
a hammer or flashlight impermissibleMr. Atherton’s expert testimony will assist the trier of
fact in understanding the context of how force is typically Usedorrections officers prisons.
For example, a juror may heawnflicting testimonyand seesideorelevant towhetherDefendant
Catanzaritstruck restrained inmates with objects or his fists, yet stilunderstand whetheand

if so when, either level offorce is excessive under prevailing standards; proffering expert
opinion testimony on permissible standards for the use of forceisang, Mr. Atherton’s
considerable experience amdapertisein this arena will undoubtedly assist the trier of fact in
determining whether “excessive force” was used in this. case

In this respect, Mr. Atherton may offer expert testimo8geUnited States v. Myey972

F.2d 1566, 157478 (11th Cir. 1992fholding admissible use of force opinion testimony because
it was “properly framed . .in accordance with prevailing polistandards”)Samples916 F.2d

at 155652 (holding admissible the usd-force expert’®pinion on whether hypothetical conduct,
based on the facts of the case, met “prevailing standards in the fiely ehforcement,” and
finding the hypotheticals adssible partly due to the expert first testifying on “the industry
standards for judging the appropriate use of fordddpking 2014 WL 5488403, at *@dmitting
expertopinions on whether the defenddrsnduct was “consistent with reasonable, typical police

practices and procedurébut excluding opinion on whether the defendants used excessivg force

Feliciano v. City of Miami Beach844 F. Supp. 2d 1258, 1265 (S.D. Fla. 2Qfi2pling expert
testimay concerning the use of force would assist the trier offfagtderstanding a fact at issue);

Doby, 2006 WL 3518611, at *fadmitting, with proper foundation, “geneifalkpert]testimony
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regarding relevant prison management techniques and practices” asaswédppropriate
hypotheticals based on the evidence adduced at thai excluding opiniortestimonyon the

propriety of the defendant’s use of force and whether it was puniie alscCacciola v. McFall

561 F. Appx 535, 53-38 (7th Cir. 2014)finding that experts may permissibly explain proper
uses of force as well ggovidetestimony on “proper police practices|[] and the factors relevant to
[] hypothetical uses of force” (citations omitted)).

ThereforeMr. Atherton may offer expert opinion testimony as to general atdan the
use of force in prisons, including permissible responses toirestmacompliant inmategproper
methods for quelling prison disturbancaad the extent to which force may be used on restraineq
inmatesin a gwven situation Further, Mr. Atherton may opine on the factors relevant to
hypothetical uses of forcand he may be asked appropriate hypotheticals based on the evidence
adduced at trial.Accordingly, the CourDENIES this portionof Defendants’ Motiorand will
permit Mr. Atherton to provide general expert testimony oniritlastrystandards for the use of
force in prisons.To beclear, however, Mr. Atherton may not testibyn what he believes actually
occurred during the subject prison disturbgmeehis review of the handheld videocluding any
opinionsas to which witnesses should be believed.

[l Whether Mr. Atherton’s Testimony on the Cause of Plaintiff Stevenson’sHead
Injuries is Admissible

Both in his Report and at his deposition, Mr. Atbe opined as to theause of Plaintiff
Stevenson’s head injuriestating that his wounds were consistent with blows to theffagean
object (Doc 2422, p. 9; doc. 243, p. 12,15.) Mr. Atherton has no formal medical training
is admittedly nota medical expert, and relies on medical services to provide injurysass®s

informationwhen hereviewsuseof-force incidents (Doc. 2423, p. 7 15 see alsaloc. 2594,
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pp. 13-39.) However,oncethat injury informationhas been provided, Mr. Athertdorms his
own opinionon how a usef-force injury occurred(Doc. 2423, p.15.)

At his deposition, Mr. Atherton clarified that, based on his correctexperiencend
review of relevantmedical repaisand other evidencéhe severityf Plaintiff Stevenson’s wounds
would only occurif “something specific is being done to achieve that en@bc( 2423, p. 15
see alsad. at p.29.) Plaintiff Stevenson’s head injuries included a broken jaw andlebrskull
portion around his eye(ld. at p. 15.) Mr. Athertonadded that, in his review of hundreds of-use
of-force incidents involvingnmate fistfights, he had “never seiajuries that severe, evér(ld.)
Mr. Atherton is “very confident” in his conclusion that Plaih&tevenson’siead injuries were
caused by deliberate blows to the head with an objétd. (

Defendants argue Mr. Atherton is not qualified to opine on the céugearmes and should
be precluded from offering this testimony, (doc. 242p. 1214), butPlaintiffs contend Mr.
Athertonis not offering medical expertise, rathée is describinghe factual foundatiorfor his
opinionabout the severity of Stevenson’s injuries, (&8, pp. 1213). The Court finds that Mr.
Atherton may not opine on what caused Plaintiff Stevendweasinjuries regardless of whether
medical expertise is required o the exteniMr. Atherton’s proposedausatioropinioncould be
deemedmedical in nature, it is not admissible because Mr. Atherton lacks the agcess
gualifications and did not employ acceptable, scientific methodologpathingthis opinion. To
the extent that Mr. Atherton’s opinion on the cause of Plaintiff Stevemkeadinjuries is not
medical in nature, it does not assist the trier of fact as the juagpisble of reviewing the same
evidence and making a lay conclusiontbainjuries’ causgust asMr. Athertonhas done

Furthermore, Plaintiffs make no independent qualificatiohalidity, or helpfulness

arguments in favor of admittinglr. Atherton’s testimony on the cause of Plaintiff Stevenson’s
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injuries (SeeDoc. 287, ppl2-13(characterizing this testimony as a “description” of the facts
Mr. Atherton relied on for what he believescurred)) This argument misses the mark. In order
for Mr. Atherton tooffer an opinion onwvhat occurred during the disturbance, sucbrafe cause
of Plaintiff Stevenson’s injuries, Plaintiffs must establisét tindividual opinion’s admissibility.
SeeDaubert 509 U.S. at 592 n.10. Theyhave failed taneet that burdehere. Merely stating
that a usef-force expert reviewed “witness statements, testimony, and videonegitiédoc.
287, p. 12), does not adequately support an injury causation opinionRanassrt

Accordingly, for these reasonghe Court GRANTS this portionof Defendants’ Motion
and excludes any testimony from Mr. Atherton regarding the causdaiotif® Stevenson’s
injuries.

CONCLUSION

Based on the foregoing, the Co®@RANTS in part andDENIES in part Defendarg’
Joint Motion to Exclude Expert Testimony. (Da242) As detailedabove, Mr. Athertormay
offer testimony on acceptable use of force standards and practices in coatesgttingsand he
mayrespond taappropriately posetlypotheticalsbut hemay not opineon what he believes the
handheld video evidence showsaor the ultimate issue of whethBefendant usedexcessive
forceor had intent to harm PlaintiffsExcept as explicitly set forth herein, Plaintiffs shall not be
permitted to introduce or rely updfr. Atherton’s expert testimony and opinions.

SO ORDERED, this14thday ofMay, 2019.

: W%}Lﬁ

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORIA
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