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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

MIGUEL JACKSON; and KELVIN
STEVENSON

Plaintiffs, CIVIL ACTION NO.: 6:12-cv-113

V.

JOSEPH CATANZARIT, et al,

Defendants.

ORDER

Before the Couris Defendants Andrew McFarlanBlathaniel Milton, Melvin Wells,
JarrodBennettGordonPittman, andsaryMitchell’s Motion for Summary Judgment. (Doc. 240.)
This case arises out of a Deceml#dr, 2010 disturbance at Smith State Prison in Glennville,
Georgia,where Plaintiffs allege that Defendants, corrections officateer subjected them to
excessive forcer failed to intervene on their behalf, or both,violation of their constitutional
rights. (Doc24.) Against DefendantsicFarlane, Milton, Wells, Bennett, Pittman, and Mitchell,
Plaintiffs bring Eighth Amendment excessive force and failure to intervene clairsgant to
42U.S.C. §1983(ld.) Plaintiffs allegethese Defendants participated or failed to interverieein
unlawfuluse offorceagainst thenmn thar prison dormgduringtheir escorbutside the dorrto the
infirmary, andwhile they weran the infirmary (Id.)

In their Motion for Summary JudgmeBtrief, DefendantdMcFarlane, Milton, Wells,
Bennett, Pittman, and Mitchelirgue that the undisputed evidence shows they neither used
excessive force against Plaintiffs nor were they in a position to intervenieanofficers’ use of

force during the events in question. (Doc.-240They also contend that qualified immunity bars
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Plaintiffs’ claims against them, and Defendant McFarkssertshat the Prison Litigation Reform

Act ("PLRA"), 42 U.S.C. § 1997e(eapplies to limitthe extent to which Plaiiff Jackson may

recovermonetarydamages against hin{ld.) Plaintiffs filed a Response in Opposition, arguing

that genuine disputes of material fact preclude summary judgment, (doc. 283), to whi

Defendants filed a Replydoc. 290).

For the reasanset forth below, the CouGRANTS in part and DENIES in part

Defendarg McFarlane, Milton, Wells, Bennett, Pittman, and MitcheNtion for Summary

Judgment. (Doc. 248ge alsaloc. 240-2.)Specifically, the Court:

GRANTS DefendantMcFarlane summary judgment as to all failure to
intervene and excessive force claims alleged againsbyiRiaintiffsas well

as to Plaintiffs’ supervisory liability claimAs such, the CouDISMISSES
with prejudice all claimsbroughtagainst DefendariicFarlane in this action
andDIRECTS the Clerk of Court td ERMINATE him as a Defendant upon
the docket and record of this case.

GRANTS Defendanwellssummary judgment as to all failure to intervene and
excessive forcelaimsalleged against him. As such, the CADISMISSES
with prejudice all claims brought against Defendant Wells in this action and
DIRECTS the Clerk of Court td ERMINATE him as a Defedant upon the
docket and record of this case.

GRANTS Defendant Milton summary judgment as to all failure to intervene
and excessive force claims alleged against him by Plaintiffs. As such, the Court
DISMISSES with prejudice all claims brought against Defendant Milton in
this action andDIRECTS the Clerk of Court toTERMINATE him as a
Defendant upon the docket and record of this case.

GRANTS Defendant Mitchell summary judgment as to all failure to intervene
and excessive force claims alleged against him by Plaintiffs. As such, the Court
DISMISSES with prejudice all claims brought against Defendant Milton in
this action andDIRECTS the Clerk of Court toTERMINATE him as a
Defendant upon the docket and record of this case.

DENIES Defendant Pittman summary judgment adoth Plaintiffs’ escort
failure to intervene and excessive force claims alleged against him, but
GRANTS Pittman summary judgme as toboth Plaintiffs’ in-dorm failure to
interveneand excessive forcelaims and their claims regarding failure to
intervene and excessive force in the prison’s infirmaAs such, the Court




DISMISSES with prejudice these claims however, Plaintiffs’failure to
intervene and excessive force claims against Defendant Pittman thétomise
their escort outside of 2 to the infirmaryshall remain pending before the
Court.
e DENIES Defendant Bennett summary judgment as to Plaintiff Stevensen’s in
dorm falure to intervene claim, bUBRANTS Bennett summary judgment as
to Plaintiff Stevenson’s wlorm excessive force claim, Plaintiff Jackson’s in
dorm excessive force and failure to intervene claims, and both Plaintiffs’ claims
regarding excessive force afailure to intervene during their escort outside of
D-2 andduring their time in the prison’s infirmary. As such, the Court
DISMISSES with prejudice these claims; howevdtlaintiff Stevenson’s in
dorm failure to intervene claiagainst Defendant Bennstiall remain pending
before the Court.
Accordingly, some ofPlaintiffs Eighth Amendmenfailure to intervene and excessive force
claimsagainst DefendantBittmanand Bennettemain pending for the reasoesplainedmore
fully below.

In light of this disposition, the CoutdRDERS the remainingparties to fileone updated
joint status report withitwenty-one (21)daysof the date of this OrdérThe parties shall addss
the status of this case and whether the parties are prepared to proceed to trial. Thegumoties’
must alsoaddress the status of those Defendants who were not stibjgas Order or the
companion Order filed contemporaneously herewith, (da2). 3As previously indicated, (docs.
174, 231), the parties have discussed voluntarily dismissing, pursuant to Federal Ruié of C
Procedure 41(a), the following yet to be dismissed Defendants: Carolyn Carrol, &uhee-
Jeffery Mullis, and Joseph White. However, in their Stipulation of Dismissal, (doc,. th&2)
partiesdeclined tadismiss these Defendants and they remain in this Gdeeparties must update

the Court on the status of these defendants and their relevancy to thiswésermore, Rlintiffs

have failed to file the requisite proof of service as to Defendants BrandoneGe&zhristopher

! This is a reiteration of the direction that the Court issueitsi®rder on other Defendants’ summary
judgment motions filed contemporaneously with this Order, (doc. 312). In other worgaytiee should
only file one joint status report in response to the two Orders.
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Henderson, Candice Hill, John Jones, Justin Swope, and Gene Tootle. Pursuant to Federal
of Civil Procedure 4(m), the CouRRDERS Plaintiffs to show cause, withitwenty-one (21)
daysof the date of this Order, as to why these Defendants should not be dismissedsfiamtidhi
for lack of timely service In so doing, Plaintiffs must explain these Defendants’ continued
relevancy to this case and what actionable claims, if any, remain against &tiematively,
Plaintiffs maymoveto dismiss thesBefendants rather than showing caresgarding their failure
to properlycomply with Federal Rule of Civil Procedure 4(m).
BACKGROUND
Procedural History

Plaintiffs, formerly inmates at Smith State Prison (“Smith State”) in Glennvilletgizeo

brought this 42J.S.C. § 1983 action on December 10, 2012, alleging that Defendants violate

their constitutional right to be free from excessforce while they were incarcerated at Smith
State. (Doc. 1.) Plaintiffs filed their First Amended Complaint on January 25, 201i8icafigc
claiming that, during a prison disturbance occurring the night of December 31, 2010, befenda
used excessive force against them, failed to intervene in other officers’ use ofvexbtexs
against them, or both. (Doc. 24, pp:1%3.) Plaintiffs set forth these claims under two general
counts: Count One against all Defendants for violations of the Eighth Faundteenth
Amendments, and Count Two against Defenddofarlane,and two other Defendantdor
Supervisory Liability. Id. at pp. 1#21.) After Plaintiffs filed their First Amended Complajnt
the Court stayed the proceedings in this case while crinpradeedingsagainst Plaintiffs,
stemming from the December 31, 2010 incident at Smith State, ran their course31D

Over three years later, following tlead of criminal proceedings against Plaintiffs, the

Court lifted the previouslymposed stay. (Doc. 118.) A lengthy, disputed, and heavily litigated
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discovery period ensued. (See, e.g., Docs. 168, 175, 177, 196, 202, 221, 22@, 228.) After
multiple extensions anthe resolution o$everal disputes, discovery in this case finally closed on
December 15, 2017, with motiof summay judgmentdue on Februar$, 2018. (Docs. 221,
228.) Pursuant to this deadline, Defendants McFarlane, Milton, Wells, Bennettalitemd
Mitchell (“Defendants”)jointly filed the present Motion for Summary JudgméntDocs. 240,
240-2.)
Il. Factual Background

The Court begins this Background section by setting forth the general, undisputed facts
the case relevant to the disposition of Defendants’ MdtioBummary Judgment. Subsequently,
the Court delves into the facts, both undisputed and disppéaeticular to each Defendant

At the time of tle subject events, Plaintiffs were inmates in the custody of the Georgi
Department of Correction$GDC”) and assigned to the-®dormat Smith Staté (Doc. 2821,
p. 1) On the night of December 31, 2010, corrections officers in chargeirStitutel a
lockdown to search for contraband and released the inmates to dinner. (Da¢p218 While
searching cell E234, located on the second story of the dorm and assigri@ldintiff Jackson

DefendantJosephCatanzariti uncovered a substance redexgbnarijuana hidden in a pillow.

2 Throughout the remainder of this Order the Court collectively refers to the moviegd2ets—Andrew
McFarlane, Nathaniel Milton, Melvin Wells, Jarrod Bennett, Gordon Pittman, ang I@itchell—as
“Defendants.” The Court notes, however, that other Defendants in this-mBeeius Attical, Joshua
Eason, and Sherry Ritchiehave also moved for summary judgment as to Plaintiffs’ excessive force an
failure to intervene claims against them. (Docf,238, 244.) Still other Defendants who have appeared
in this matter—Joseph Catanzariti, Sheldon Deloach, Michael Deloach, Caleb Harrison, and Timoth
Simmons—have declined to move for summary judgement. As to those Defendants moving for summg
judgmern at Docket Numbers 233, 238, and 244, the Court addresses thendtoy separate Order, filed
concurrently herewith.

3 The D-2 dormitory has two levels of prison cells that run along the edges of a rougfhéyped common
area; the second story is accessible from the common area by two sets of stairs, which fadedoff,
open walkway, or range, that runs in front of the seesiody cells. (Doc. 278, p. 1;see alsaloc. 2731
(floor plan of D2); doc. 2722, pp. 1614, 4145 (photographs of 2).)
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(Doc. 2771, p. 2.) Defendant Catanzariti continued his search and located cellphones hiddg
behind a heater vent; he then requesited Defendant Bennett retrieve a screwdriver, hammer,
and channel lockBom so that he could open the vent and seize the contraband. (ld.
Defendant Catanzariti and thather officers had not yet finished conducting their
contrabandsearchwheninmates returned to-2 from dinner* (Doc. 2781, p. 2.) Inmates were
movingfreely about the dorm on the top and bottom ranges as Defendant Catanzariti searched (cel
D-234. (Doc. 2711, p. 2.) Before the disturbance beganultiple inmatesdressed in heavy
clothing and bootsongregateautside of D234, which caused officers concetmat an incident
was imminenand prompted a call for assistan¢il. at pp. 24; doc. 2821, pp. 23) Defendants
Bennett andRitchiewere present with Defendant Catanzaitthat time and over ten additional
officers eventually arrived on the tophngee (Doc. 2771, p.4.) In total, approximately ninetgix
inmates who reside in-R were in various parts of the dorm at this time. (Doc:282 2.) At
some poinafter inmates returned from dinn&efendarg McFarlaneandCatanzaritiordered the
inmates tdlockdown” by going iro their cellsand closing the door. (Doc. 291, pp. 7-89me

inmates, however, refused to lockdown. (ld.)

4 Around the time the inmates returned from dinner, a corrections officer begadimgaeith a handheld
video camera outside the area where the contraband seamahied. (Doc. 278, p. 2.) This video
captured some, but not all, of the events in questi®@eeoc. 2821, pp. 7~12.) In addition, three
stationary security cameras located ir2 [@aptured footage of parts of the incidentd. &t pp. 78.)
Plaintiffs and Defendants manually filed copies of this video footage with the C&aeD0cs. 241, 286.)
The video from the handheld camera features audio of the events, but the surveillaosdwidet. 10.)

For ease of reference, the Court citetheomanually filed videos docketed at entry 241 and refers to them
based on their source and file name, as follows: handheld video footage ("HHV”); doritysectage
from camera seven (“CAM 7”); dorm security footage from camera eight (“G@AManddorm security
footage from camera nine (“CAM 9”). As indicated by the parties, the surveillance cademawhich is
stamped in military time, reflects a time approximately fiftyee minutes and thidhree secondsarlier

than the time reflected dhehandheld video, which is stamped in standard time. (Doe22p382; doc.
2821, p. 19.) The Court has reviewed the footage from each of these sources and religsirupon i
conjunction with deposition testimony and other evidence of record. When relying on paxtidata
footage, the Court will cite to the exact time as indicated by the video’'s tim@stin addition, where
appropriate, the Court will convert the timestamps of each video type so as to pros@eefrom both

the surveillancand handheld videos of the same point in time.




After the lockdown was orderemhd the additional officers had arrived on sceitk), (
Defendant Catanzariti finished searchid¢234 and exited onto the walkway carrying tools and
contrabandeized from the cel(doc. 2771, pp. 34; doc. 2781, p. 2) Plaintiffs went upstairs to
ask Defendant Catanzariti about the lockdown. (Doc. 291, ;AS8Defendant Catanzariti walked
on the secondtory range outside of cell-B34, Plaintiff Jackson, who resided in the searched
cell, confronted Catanzariti and told him to “give me that stuff.” (Doc-282 3.) The two
exchanged words, amlaintiff Jackson theraccording to himf;playfully swiped” at Catanzariti,
causingCatanzaritito turn away to protect the tools and contrabantdiein his hands.(Id. at
pp. 3-4; doc. 2781, pp.2-3.) Defendant Catanzarithen struck Plaintiff Jackson in respofise.
(Doc. 2771, p. 6 16) Immediately bllowing this altercationthe disturbance erupted with
several inmateand officers fightingn a skirmishclose by on thepperlevelrange. Doc. 277
1, pp. 4—6see alsaloc.278-1, p.3; doc. 2821, p. 4.)

During the disturbance, both Plaintiffs were involvedeparatghysical altercations with
officerson the upper range. (Doc. 2&2p. 2.) Defendant Ritchie called for backup and more
officers arrived on the scenesgeDoc. 291, pp. 1:214.) After Plaintiff Stevenson was handcuffed
and restrained in a prone position on the ground by two offibEfgndant Catanzariti struck
Stevensormultiple times toward his head arka(Doc. 291, p. 21-22 HHV at 11:02:4%

11:02:52PM.) Elsewherdn the dorm, inmatewere in theircells or assumegbrone position®n

° Although what is recounted above is undisputed as described, the parties vigorouslyatigfhite
more specific about what occurred between Plaintiff Jackson and Defendant Catanzaiéi @D 234
before the disturbance beganSeg, e.g., Doc. 27%, pp. 36; doc. 2781, pp. 23; doc. 2781, pp. 56;
doc. 2821, pp. 34.)

® The parties agree that Defendant Catanzariti struck Plaintiff Stevenson, bdigpete the number of
times Stevenson was struck, whether Catanzariti used a hammer or some other objeetStesanson,
and the extent to which, if at all, Stevenson was resisting at this time. (Se®oe.g291, pp. 2822,
doc.282-1, pp. 1415; doc.277-1, pp. 89.)




the ground as officensorked to regain control of the situationCAM 7 at 22:04:3622:09:45.)
In order to quell the dturbance, officers deployed pepper s@ag were able to quickly subdue
theinmates (Doc.278-, p. 3; doc. 284, p. 25) Starting from wherthecommotion began until
the timeatwhich corrections officers on the scene had largely quelled the asitpyafiproximately
two minutespassed (SeeHHV at11:00:00-11:03:48M; CAM 9 at 22:07:20-22:09:3p.

However, soon feer officers regained control of th&ituation, Defendant Catanzariti
became involved inretherphysical altercation with Plaintiff Jackson. (Doc. 2820p. 26-28
HHV 11:04:06-11:07:43PM. In this instance, Defendant Catanzariti made an arm movemen
toward Plaintiff Jackson’s heawdth an object in his hargdwhile Jackson was handcuffed, held,
ard surrounded by other officerghat causedacksonto collapseto the ground. (Doc. 291,
pp. 124-29HHV at 11:07:2541:07:40PM.) Officers then escorted a bloodpaintiff Jackson
down the stairs from the upper raraged out of the E2 dormitory (Doc. 2821, pp. 29-32, 36
HHV at 11:07:4611:08:0PM; CAM 8 at 22:14:16822:14:32.) Less than one minute prior to this
escort, Defendant Harrison and another officer escorted a bloodied Plaintéh&te down the
same stairs and out of-B) toward the infirmary. (Doc. 268, pp. 7,12, 2527; HHV at
11:06:51-11:06:59PM; CAMS8 at 22:13:18-22:13:40.)

Once out of the dormitoryPlaintiffs were taken to the prison infirmary for treatment.
(Doc. 27841, p. 9.) Plaintiffs allege thatafter beingsteeredhrough D2’s sally port andorought

outside multiplesofficers repeatedly beat them during tket ofthar escort to the infirmary and

" Similar to thedisturbance altercation between Plaintiff Stevenson and Defendant Catanzapisirttes
agree that Defendant Catanzariti motioned his arm toward Plaintiff Jacksienhelding an object, but
they dispute whether that movement made contact and whether Catanzariti heldghf|asbtial detector
wand, or some other object in his hand when motioning toward Jacl&es. e(g., Doc. 282, pp. 2628;
doc. 291, pp. 12£9.)




while they were held therfe (Id.; doc. 2821, pp. 36-39.) Plaintiffs’ medical conditios required
thatthey be talen to the hospital that night fevaluation andreatment, buthey did not stay
overnight andater returnedo Smith State’smedical unit. (Doc. 291, pp. 223, 63-64 see
doc. 2332, pp.84-94 (Plaintiffs’ medical records).)

Plaintiff Stevenson suéfed extensive injuries to his head area, including a fractured right
eye orbital socket (upper and lower), a broken jaw, damageedebran hisneck, severe facial
damage on the right side of his face, nerve damage in his shoulder and neck, |dstddetthes,

and PTSD. I¢l. at . 22, 60 see alsaloc. 2592, pp. 5254 (photographs of Plaintiff Stevenson’s

injuries), doc. 2332, pp.89-94 (Phintiff Stevenson’s medical records.)) Plaintiff Jackson’s
injuries were not as significant, bpgr his testimonyhe suffered broken nose, facial lacerations,
a knockeedout tooth, knee complications, a ruptured ear drum, headaches, and PTSD. {Doc. 2
p. 145;see alsaloc. 2822, pp. 1611 (photographof Plaintiff Jackson’s knee injuyydoc. 281,
pp. 4648 (photographs of Plaintiff Jackson’s head injurie®)g. 2332, pp. 8488 (Plaintiff
Jackson’s medical records).The medical evidence of recbshows that both Plaintiffs’ main
injuries were to their head areageéDoc. 282-1, pp. 34, 41.)

With this general overviewn mind, the Court now turns to detailimghat the evidence
shows Defendants did, or did not do, in relation to the prisdardanceincidentand Plaintiffs’
ensuing excessive force and failure to intervaaiens. The Court begins each section by outlining
the specific claims Plaintiffs maintain against each Defendant at summary juddpassd on
their stipulations to the evidence of recoifb parallel Plaintiffs’ alleged claims, the Court will

recount what thevidence showss to these Defendants’ conduct in th& dorm, duringthe

8 The sally port is a gateway betweer22nd a fenceth walkway outside, which has a secured vestibule
between the outside walkway and the dor@eeDoc. 2731; doc. 2722, pp. 1, 42, 5568, 62.) From the
secured vestibule, one can enter th& Bontrol room, the bottom floor of the dorm itself, or exit to the
outdoor walkway. 1¢.)




escort to the prison’s infirmary, and in the infirmaAs will be seen, the parties dispute much of
the evidence in this regard.

A. Defendant Andrew McFarlane

Against DefendanticFarlane Plaintiffs are pursuing clainfer his alleged (1) failure to
intervene irPlaintiff Stevenson’slorm altercationvith officers (2) use oexcessive force against
Plaintiff Jackson in the dorm, and @@jlure to intervene andse ofexcessivdorce duringboth
Plaintiffs’ escortoutside. $eeDoc. 283-1, pp. 3—-7, 1&ee alsaloc. 283, pp. 1-2, 20-31.

(1) Events in the D2 Dormitory

Defendant McFarlaneas a supervising lieutenant on the night in question. (Doel283
p. 10; doc. 290, p. 8.) Prior to the start of the disturbance, Defed&atlane arrived at 22 to
to assist in locking inmates down. (Doc. Z2iQp. 2.) An area of major disputetiwiregard to
Defendant McFarlane concerns where he was at certain key points-dpaeifically whether
he was on the upper lower level of D-2. Defendant McFarlane claims that he \Wwafpingwith
the lockdowrprocess on thbottomrangeand that he looked up amdtnessed Plaintiff Jackson
punch Catanzariti in the face on the upper rdnurking the start of the disturbanceDoc. 240
15, pp.4-6.) Heclaims hethen went to the top of the stairs where he was physically confronte
by two unnamednmatesprompting him to strike one of them wighclosed fist. I¢l. at pp. 5-6))
From this position, Defendant McFarladlaims hecould not see Catanzariti or Plaintjféss the
ensuing chaos obstructed his vievid.)( After subduing the two inmatelicFarlandavers that
hedescended the stairs where he was once again able tehsledooking up Catanzarition the
upperrange. [d.)

Other officers however place Defendant McFarlane on the top range when the inciden

began. According to Defendant Ritchigho was assisting Catanzariti with the search of cell D
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234 when the disturbance began, Defendldcfearlane was “for certain” on the top range when
the fighting broke out. (Doc. 260, p. 15.) Defendant Ritcfeémsshesaw McFarlane “up on
the top range walking down towards™Z34 just before Catanzariti was confrontedRbgintiff
Jackso. (Id. at pp. 1415.) Additionally, Catanzarititestified that b saw Defendant McFarlane
“c[o]me up” right after Plaintiff Jackson swiped at h{thereby commencinthe disturbande’
(Doc. 274, p. 15.)What is more, Plaintiff Stevenson testified Defendant McFarlane was one ¢
the officers who was upstairs while Catanzariti and Ritchie searched for conttzfarel the
disturbance begal! (Doc. 2403, p. 10.)

Several minutes prior to the disturbance, Defendant McFarlane identifiedfhomgbe
bottom range, closing cell doors nélae staircasé! (Doc. 24015, p. 26; CAM 8 at 22:03:22

22:30.) Surveillance camera videsubsequentlghows Defendant McFarlane on the upper range

° Catanzariti subsequently testified that he saw Defendant McFarlane “coming up the siserBlaimtiff
Jackson was initially confronting him. (Doc. 274, p. 163tanzariti claims that he “yelled” to Defendant
McFarlane that “it’s fixing to happen,” and then Plaintiff Jackson “swung at tfdistti before swinging
again and hitting Catanzariti. Id() Defendant McFarlane, however, testified that he witnefisied
precipitating event while “standing downstairs” on the bottom range, which caused him tochtbedtop

of the stairs.” (Doc. 24Q5, p. 5.) Defendant McFarlane’s testimony on this point does not indicate thg
Catanzariti made any verbal remarisim just prior to Plaintiff Jackson’s actionsSegid. at pp. 4-7.)

10 In addition,Officer Candice Hill initially indicated that she remembered Defendant McFarlarg drein
the upper range, around Catanzariti when he struck Plaintiff Stevensoni2¢dop. 12), but later testified
that she was not sure when he was up there or where he was ladatgdi. 2526).

1 The individual that Defendant McFarlane identified as himsaléaring a zippedip dark blue jacket,
grey slacks, and a dark colored knit-eag@mained on the bottom range, circling around to close and check
cell doors, while Harrison went upstairs. (CAvat 22:03:4022:03:50; CAM9 at 22:03:5004:50;see
alsoCAM 7 at 22:04:48.) Tracking this individual further reveals thafpre the disturbance began, he
went up the same staircase that Defendant McFarlane later identified himself a@ph@ulisttbance
was ongoing), and he then made his way across the upper ramp toward where CatadZlainaffs
were located. (CAM 7 at 22:04:422:05:35; CAM 9 at 22:05:322:05:50; CAM 8 at 22:05:422:06:05).
The relevant surveillance camera footage does not show this officer descending eithetagstprior to
the disturbance commencing.See CAM 8 at 22:06:0522:07:30; CAM 7 at 22:06:622:07:30.)
Moreover, when reviewing this section of video, Defendant McFarlane never identifisdlhgoing up
the stairs as the fighting broke out; he only identified himself as already apgke range, by the top of
the stairs. $eeDoc. 24015, p. 26.)
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after the disturbance begawut before Catanzariti is shown striking a prone Stevensorthen
correspondindghandheld videdootage As backup officers ented D-2, Defendant McFarlane
waskneeling near an inmate on the upper range, just taghtof the staircase (Doc.240-15,
p.26; CAM 8 at 22:08:0422:08:45.) He remained on the upper range, in the vicinity of this
staircase, assing with inmates until descending the stairs approximately-fatpnds later.
(Doc. 24015, p. 26; CAM 8 at 22:08:422:08:55.) Defendant McFarlane then began speaking
with an inmate, who was lying on the ground to the left of the stairs. (Dod.2240 26; CAM 8

at 22:08:55-22:09:25)

At some pointsoonafter the disturbance began, Defendant McFarlane was back on tH
bottom range where he observed Catanzariti “trying to get some reswairttse offender
upstairs, which included Catanzariti réting the unspecifiedinmate “[m]aybe once or twice.”
(Doc. 24015, mp. 6-7.) Defendant McFarlane, however, testified that he did not see Catanzari
have any object in his hand and noted that he “looked away” to ensure other wwaraiesked
down. (Id. at p. 7.) Upon review of the handhelddeo, Defendant McFarlane agreed the strikes
shown from 11:02:47PM to 11:02:52PM depict Catanzariti’'s actiloache witnessed from the
bottom range. Id. at p. 21.) Defendant McFarlane also qualified his liesirtestimony about
Catanzariti attempting to put restraints on this inmate, stating that Catiahméght have been
trying to get [the inmate’s] hands out to put handcuffs on hirtd? at p. 22(emphasis addeq).

As set forth abovehts portion of videoevidencedepicts Catanzariti using force against Plaintiff

Stevenson.

2 As a point of reference, Catanzariti's strikes shown of the handheld video, (HHY:GR2:47
11:02:2PM), occurred at 22:09:422:09:19 on the surveillance camera videogee(Doc. 2332.)
Additionally, the fighting and subject disturbance begin at 11:00:57PM on the handtedd which
corresponds to 22:07:24 on the surveillance camera vid8egid()
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As for Plaintiff Jackson, he alleges that Defendant McFarlane (known by Plaintiff Jacksg
as “Deebo”) came up to him while he was standimagndcuffed on the upper ra@rand scratched
his eyes. (Doc. 240, p. 14; doc. 24Q, pp. 3, 10see als@83-1, pp. 3-4) According to Plaintiff
Jackson, Defendant McFarlane “put a finger in each one of [his] eyes and scratchéd the
(Doc.2404, p. 14.) This action occurredsjubefore Catanzariti approached a restrained,
nonresistant Plaintiff Jackson and struck at his face with an object.sdeHHV at 11:07:25
11:07:40PM.) Defendant McFarlane, however, denies using any force against Plaintiff Jackso
(Doc. 240-9, p. 2; doc. 240-2, pp. 910.

(2) Escort Outside of the D2 Dormitory

After correctionalofficers got control of the disturband@efendant McFarlane exited the
D-2 dormitory and “went towards medical to . . . make sure everybody was okayadt {§. 25.)
He noted that at least five minutes had pasgatbt more,between the time officers escorted
Plaintiffs outside of B2 and when he wermtut to the infirmary to check on everyotte(ld.) On
his way there, Defendant McFarlane did not see or pass by any other dffi¢kt$. Once at the
infirmary, he saw that the injured inmates were already bandaged and shackled, and &é& ass\
that they were slated to be transported to the hoghi®lto their injuries (Id. at pp. 2526.)
Defendant McFarlanthen returned to £2 where he provided a brief narration of the incident on
the handheld video. Id. at pp. 2325 HHV 11:20:26-11:22:15PM.) Other thanDefendant

McFarlane’s statement that he went towards medical at some point in the eviimigishoffer

13 Defendant McFarlane testified that he exited through the same main entran2eatodid the officers

who escorted Plaintiffs out of the dorm. (Doc. 24) p. 25.) Approximately two minutes after Plaintiff
Jackson was escorted out of therdpan officer can be heard on the handheld video inquiring as to
Defendant McFarlane’s whereabouts. (HHV at 11:09148)9:49PM; doc. 263, pp. 222.)

14 When asked if he saw blood on the ground, Defendant McFarlane stated that he presutheckthat

“had to be” blood because Plaintiff Stevenson (escorted by Harrison) “was bleeding” aiy bigt\of the
dorm, but he did not actually see any due to darkness. (Dod340 25.)
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no evidenceending to show that McFarlane was present during their escorts to the ipfi(Bae
Doc. 283-1, p. 10.)

B. Defendant Melvin Wells

Against Defendant Wells, Plaintiffs are pursuing claims regarding his allebefdil(re
to intervere in Plaintiff Stevenson’s dorm altercation with officers, and (2) failure to ieteia
the excessive force used agalth Plaintiffs during theirescort outside.SeeDoc. 2831, p. 11;
doc. 283, pp. 2, 13, 18-20.)

Defendant Wells was also a piding lieutenant at Smith State on the night in question.
(Doc. 240-2, p. 4.) During the disturbance, Defendant Wells deployed pepper spray and a pej
ball gunfrom the first floor of B2 in an effort to restore orderld() He did nothowever, use his
status as a supervisor to intervene during any of the force used against Rlainéffer in the
dormitory or during their escort to the infirmary. (Doc. 283. 11.) Apart from noting his
supervisory position, Plaintiffs offer naurther factial allegationsor evidenceregarding their
claims against Defendant WellsSdeid.; doc. 259, p. 5%&ee alsaloc. 290, p. 8.)

C. Defendant Nathaniel Milton

Against Defendantlilton, Plaintiffs are pursuing claims regarding his alleged: (1) failure
to intervene in Plaintiff Stevenson’s dorm altercation with officers, and (2)ddituintervenen
the excessive force used agaibsth Plaintiffs during their escort outside and to the infirmary
(SeeDoc. 283-1, pp. 11-14ee alsaloc. 283, pp. 2, 13, 18-20.)

(1) Milton’s Involvement in the Events in the D2 Dormitory

Before the disturbance broke out, Defendant Milton was presenRiadiing asstandby”

while other officers conducted the contraband search. (Doe€l,28314) Hestood on the bottom

range and remained there once fighting between officers and inmates blega.pg. 12, 14.)
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In this position, Defendant Milton picked up several itdros the flooras the disturbance was
ongoing:a shankhat was slid oubeneath a cell dopa cell phonehat fell from the upper ramp
and a hammer thatsofell from the upper ramp. Id. at p. 12 see alsdcCAM 9 at 22:07:24
22:07:42, 22:09:1:22:09:24; doc. 29Q4.) According to Defendant Milton, the hammer he
retrieved—and theraterhanded off to correctional officer Darryl Dawiglid not have any blood
on it¥® (Doc. 2831, p. 12 CAM 8 at 22:09:23-22:09:3)/.

Plaintiffs, however, point out that mamytnesses testified to seeing blood around where
Catanzariti and other officers used force against Plaintiff Stevefiddnwhich is the arerom
whichone of the objects fell approximately twenty seconds into the incid@hm 9 at 22:07:42;
doc. 2901). For example, inmate William Satterfield saw Plaintiff Stevenson lyiog é@wn on
the upper ramp after the incident was over, his face “mangled” and blood exppatieover the
handrails [and] walls.” (Doc. 262, p. 13.) Catanzariti admitted to seeing “a lot of blood” thg
night, (doc. 274, p. 41), and Plaintiff Stevenson was covered in blood following the disturbang
(e.q, doc. 2592, p. 52) Nonetheless, both Defendant Milton and Dalésiedseeing any blood
on the hammer they handle(Doc. 212, p. 19; doc. 240-11, p. 1.)

Defendant Milton, moreovepointing to the videoshows that the hammer he retrieved
fell from the upper rampeforeCatanzariti struck Plaintiff Stevenson as shown on the handhelq
video. SeeDoc. 2901.) Even so, inmate Satterfield testified thatwitnessed hammerbeating
incident that occurredbefore Catanzariti’'s strikeghat arecaptured on the handheiddeo,

(doc.262, pp. 1618) The object that fell from near Plaintiff Stevenson’s locatiahich

15 Becauseahe partiesparticularly Plaintiffs presenievidence andrgument regardinghis hammey the
Courtduly includessuchin its Order. However,as discussed belowshether the hammer had blood on it
and the exact point in time in which it fell from the upper ramp are irrelevant toatiétyiof Plaintiffs’
claims against Defendant Milton.
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Defendant Milton retrievedell twenty seconds into the disturbance and be@anzariti can be
seen on the handheld video repeatedly striking Plaintiff StevenSeeD¢c. 290-1).
(2) Milton’s Involvement in the Escorts Outside of the B2 Dormitory

As to the events outside of R Plaintiffs contend that Defendant Milton was one of the
officers who escorted either Plaintiff Jackson or Plaintiff Stevenson frodotheto the infirmary.
(Doc. 2831, pp. 13-14.) Officer Christopher Hendsonwrote, in his witness statemerhat he
and Defendant Milton escorted Plaintiff Jackson to the infirmary following trstuddance.
(Doc.26622.) At his depositiohoweverHenderson did not have an independent recollection of
escorting Plaintiff dckson out of the dorm, are testifiedthat he could have possibly escorted
Plaintiff Stevenson rather than Jacksha;could not be sure either way. (D@&6, pp. 6, §
Plaintiffs did not depose Defendant Milton and offer no other evidence in this regamd. 2@3-
1, p. 13;seedoc. 259, pp. 53, 75.pefendant Milton denies ever seeing an officer use force on
Plaintiffs during the events in question, and his witness statements do not mention his be
involved in escorting either Plaintiff to the infirmal%.(Doc. 240-11.)

D. Defendant Gary Mitchell

Against DefendanMitchell, Plaintiffs purse claims regarding his alleged: (1) failure to
interveneand excessive foecduringPlaintiff Stevenson’s dorm altercation with officers, and (2)
failure to intervenand excessive forauringPlaintiffs’ escort outside.SeeDoc. 2831, pp.14—

17; see alsaloc. 283, pp. 2, 12-13, 19-20.)

16 Although neither party invokes the video evidence to ascertain whether Defendantwéik involved

in either Plaintiff's escort out of £2, the Court has reviewed the relevant footage, at least with respect t
what can been seen from inside the dorm, and it appears that the officer Defendantddiitdied as
himself, 6eeCAM 8 at 22:09:2422:09:30; doc290-1), does not escort either Plaintiff from2) (see
CAM 8 at 22:13:1822:14:32). Moreover, this individual remains in the dormitory for approximately te
minutes following Plaintiffs’ removal, before exitingS€eCAMS 7, 8, 9 at 22:09:322:24:27.)
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Defendant Mitchell was on the uppange when inmates and officers began fighting and
the disturbance broke out. (Doc. 283p. 14.) An unidentified inmate wearing a grey sweatshirt
attacked Defendant Mitchell, punching him in the fackl.) (To defend himself, he swung his
flashlightat the inmates nearbyld(at pp. 1415 16-17) According to Defendant Mitchell, this
is the only force he usetiiring the incident, and moreover, he never observeoféingrs on the
upper rampuseforce against a restrained, Roombative inmate.ld. at p. 15) After the incident
Defendant Mitchell had to be taken to the hospital for treatment of the injuriestaimeads [d.
at pp. 15, 17.)

Plaintiffs argue Defendant Mitchell’s injuriessulted from a skirmish that also involved
Defendant Attical, a fellow correctional officer.ld( at pp. 15-16.) Acording to some
eyewitnessesPefendant Attical wadnvolved in the altercation that resulted @atanzariti
attackingPlaintiff Stevensonvhile he was restrained on the ground, not resistiid)) Because
an eyewitness, inmailgavisCratic, identified Defendant Mitchell as being with Defendant Attical
in some instance where force was used, Plaintiffs conclude that his “presence with Atkieal a
same time places Mitchell at the scene when [Catanzariti] was beating Stevensonewith
hammer—with the clear opportunity to intervene.ld( at p. 16.) As discussed in the related
Summary Judgment Ordevhich addresses Defendant Attical’otibn for Summary Judgment
the Court has determined that genuine dispoftenaterial facexistregarding whether Defendant
Attical used excessive force against Plaintiff Stevenson or failed to intervene in the use
excessive force against hiom the upper ramp of D-2. (Doc. 312.)

In pertinent part, Cratic testified thag¢ observe®efendant Attical respond to the call for
backup.at which pointAttical came andhelpedDefendant Mitchell up from the floor. (Doc. 190,

p. 9.) Defendant Mitchell had a bloody nose by this timil.) ( Defendant Mitchell and Attical
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then, according to Cratic, proceededise their flashlights tetrike “maybe one or two inmates”
who had yet to lockdown.Id. at p. 10.) With respect to Defendant Mitchelhd Plaintiffs, Cratic
specificallytestified that Mitchell had no interaction with Plaintiff Stevensiwat night (Id. at
p.23.) He explained that whdte witnessed of Defendant Mhell with Attical was activity
“unrelated” to “the two guys in questignmeaning the Plaintiff’ (Id. at pp.23-24.) Cratic
furtherexplainedthat this event occurred when “the conflict was pretty much over with."a{
p. 31)

As to their escort eims against Defendant Mitchell, Plaintiffs offer no supporting facts or
evidence. $eeDoc. 283, pp. 1417; doc. 283, pp. 13, £20; doc. 259, p. 53.)n his declaration,
moreover, Defendant Mitchell does not indicate that he was ever involved thih Riaintiffs’
escort to the prison’s infirmary SéeDoc. 240-12.)

E. Defendant Gordon Pittman

Against Defendant Pittman, Plaintiffs are pursuing claims regarding his@ll€g failure
to intervene in Plaintiff Stevenson’s dorm altercation witliceffs, and (2) failure to intervene, or
in the alternativeparticipation in the excessive force used against Plaintiffs during theirt esc
outside of D-2. $eeDoc. 283-1, pp. 17-18ee alsaloc. 283, pp. 2, 13, 16, 18-20.)

(1) Pittman’s Involvement in the Events in the B2 Dormitory

When the disturbance began, Defendant Pittman was in the K building waiting to K

relievedfrom working (Doc. 2831, p. 17.) As he waited, he saw two officers running toward

the D-2 dormso he joined them.ld.) Upon arrival, Defendant Pittman saw officers and inmates

7 Inmate Cratic’s full testimony on this isswasas follows: “It's like [Defendant Mitchell] was involved
in the day’s events but having a direct physical altercation with the two guys tioques. He slapped
the shit out of somebody else withlashlight eventuallyhim and the other officer. Asked them what they
were doing out there on the range and stuff and just hit them upside the head agititight.” (Doc. 190,
pp. 23-24.)
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on the upper rangéut by this point the inmates were already subdued on the growhdl. (
According to Defendant Pittman, he neither used force on an inmate nor witthesaed of force
by other officers on any inmategdld.) After helping to lockdowithe inmates on th&pper range
who had yet to return to their cells, Defendant Pittman was tasked with transpodtiimiiffPI
Stevenson to Evans Memorial Hospitdd.X He did not return to Smith State after this transport.
(Id.)

Plaintiffs do not dspute this general owdew of Defendant Pittman’s actions that night,
but they assert he had the opportunity to intervene in the force used against Blawngiffson.
(Id. at pp. 1#18.) When he arrived in2, Defendant Pittman surveyed the sceréd\aent up
the stairs to where inmates and officers, including Catanzariti and Platet#ron, were still
engaged. Id. at p. 17; HHV at 11:02:481:02:50PM.) During the time in which Catanzariti
delivered strikes to a prone Plaintiff Stevenson, Defendant Pittman wasmsiiigcup the stairs.
(HHV at 11:02:4%#11:02:52PMCAM 8 at 22:09:1422:09:21see alsaloc. 290, p. 11.Plaintiffs
concede that én made it over tdhis location “after” Catanzariti struck Plaintiff Stevenson.
(Doc. 28341, p. 18; HHV at11:02:56-11:02:58PM, 11:06:52-11:06:54PM.)

(2) Pittman’s Involvement in the Escort Outside of the B2 Dormitory

Thereafter, Defendant Pittman, along with Defendant Harrison, escorted Plaintiff
Stevenson from 2. (HHV at 11:06:5211:07:59; CAM &t22:13:18-22:13:40doc. 263, p. 18;
doc. 192, p. 1)!® Plaintiffs contend that Defendant Pittman was also involved in Plaintiff
Jackson’s escort from the dorm, noting that inmate Clinton Briscoe identifiechReiran officer
walking out after Jacksamn video. (Doc. 283, p. 18.)However, thesurveillancecamera footage

that shows Defendant Pittman escorting Plaintiff Stevemsa of the dorm does not show him

18 Defendant Pittman is the officer pictured at Bates 82D®c(274, p. 44; doc. 281, p. 18.)
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reentering the dorm prior to Plaintiff Jackson’s escort. (CAM 8 at 22:232183:4.) Moreover,
none of the individuals preseantthe subjectvideo scene-whichinmate Briscoe contends shows
Defendant Pittman followin Plaintiff Jackson’s escegtappear to be Defendant Pittm&n(See
Doc. 191, pp.910; HHV at 11:07:2911:08:05PM; CAM 8 at 22:14:122:14:32.)Nevertheless,
Defendant Pittman wasndisputedlyinvolved with Plaintiff Stevenson’s escort outside oD
approximately one minute before officers escorted Plaintiff JacksonSesCAM 8 at 22:13:18
22:13:40.)

F. Defendant Jarrod Bennett

Against DefendarBennett Plaintiffs are pursuing clainmegarding his alleged: (1) failure
to intervene in Plaintiff Stevenson’s dorm altercation with officers, anfil@re to intervene or
in the alternativeparticipation in the excessive force used against Plaintiffs during theirt esc
outside of D-2. $eeDoc. 283-1, pp. 19-28ee alsaloc. 283, pp. 2, 13-14, 16, 18.

(1) Bennett’'s Involvement in theEvents in the D2 Dormitory

Defendant Bennett was in-Dbefore the disturbance began, assisting Catargagarch
for contraband on the upper ramp. (Doc.-288p. 19-20.) To help recover contraband hidden
in cell D-234, Plaintiff Jackson’s cell, Catanzariti sent Defendant Bennett to get a hamdher
channel-lock pliers.1d.) He went and retrieved these tools and carried them back to @dtianz
(Id.) At this point in the progression of even®aintiffs’ and Defendant Bennettaccounts

diverge. Seeid.)

19 The officer going up the stairs and then taking Plaintiff Stevenson out of the dorm, édienyifPlaintiffs

as Defendant Pittman, is a white male of average build, with a buzz cut, and wearingpkdightiform
shirt. SeeHHV at 11:02:50PM; CAM 8 at 22:13:35.) This individual matches the appearance o
Defendant Pittman.SeeDoc. 281, p. 18.) None of the officers who escorted Plaintiff Jackson oufof D
or followed after him match this description. Of tilgéite males, two are bald, one is wearing a cap, another
has sunglasses resting on top of his head, and one is wearing a blue jacket; two of theénofffieegroup

are black males.SeeHHV at 11:07:2911:08:05PM; CAM at 8 22:14:122:14:45.)
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In his declaration, Defendant Bennett avers that, after giving Catanzarieghested

tools, he “left D2 and went to the south side of the prison where [he] assisted with count
(Doc. 240414, p. 1.) Later, upon hearing the call for assistance, he returri2€ twhere he
“observed officers and inmates on the second fl@srd he observed Plaintiff Jackson swinging
at officers. (d.) Defendant Bennett claims that his participation was limited to fayftine
inmate who was already on the ground” and then, afterward, transporting Plagk#oddo the
hospital and back to Smith Statdd. (@t pp. +2.) He states he neither used force nor witnessed
any use of force._(Id. at p. 1.)

Plaintiffs, however, contend that Defendant Bennett was on the upper ramp as the
disturbance broke out. (Doc. 283p. 20.) According to inmate Neely’s testimony, Defendant
Bennett andefendant Ritchie went into a cell together approximatidyo seven minutes before
the fighting occurred® (Doc. 263, p. 26.)Inmate Neely further claims that sevenainates
confronted them as they came out of the cdll.) (One of these inmatelleely states, tried to
snatch something from Defendant Ritghesausing Defendant Mitchell to reaand the “brawl”
started from theré! (Id.) However, earlier in his deposition, Nedigdtestified that Defendant
Bennett arrived on scene “later on”@gsposedo being there “when it first started? (Id. at p.8.)

Nonetheless, Neely also indicated that, “if [he] was not mistaken,” Defendam¢tBamas one of

20 pefendant Bennett is the officer pictured at Bates 8217. (Doc. 277, p. 44; doc. 28], p. 20.
21 pefendant Ritchie could not remember Defendant Bennett's specific involveanetite night in
guestion, only that Catanzariti had someone go get tools for lbwc. 60, p. 8.) She further testified
that Catanzariti was the person who went in the cell while she “mostly” stood outsidat p( 14.) The
only other officer she recalled being involved at the start was Defendant McFaBaesl. 4t pp. 14-15.)
To be sure, “there [were] more people and officers and more inmates,” butiBetfdtitchie could not
specifically remember anylId( at p. 15.)

22 Inmate Neely gave his testimony that Defendant Bennett “was there later on” in the obrieig

asked to remember which officers “hit an inmate while they [were] already handcuvide[they] were
down already.” (Doc. 263, p. 8.)
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the officers around the inmate being beaten with the hamrtkerat . 11.) The handheldideo
shows DefendanBennetton the upper rampighty seconds after the use of force had ceased
standing over Plaintiff Stevenson, whkeas handcuffed on the ground. (HHV at 11:04:0
11:04:09M; doc. 240-15, p. 23.)
(2) Bennett’'s Involvement in the Escort Outside of the E2 Dormitory

Plaintiffs also contend the facts show that Defendant Bemaeticipated in Plaintiff
Stevenson’s escort out of ) placing him at the scene when Plaintiffs were beaten outside of th
dormon the wayto the infirmary. (Doc. 283, p. 20.) The Court has reviewed the video footage
which shows the followinggfter remaining on the upper ramp for some time after the disturbanc
was over, Defendant Bennett followed Harrison and Defendétma® down the steps as they
escorted Plaintiff Stevenson from the dorm. (HHV at 11:06:5707:02; doc. 263, p. 18;
doc.267, p. 29.) However, once this group reachiine bottom of the stair@efendanBennett
turned away as Harrison and Defendantniih continud to escort Plaintiff Stevenson out.
(CAM 8 at 22:13:3022:13:41.) Defendant Bennett then exited the frame in the opposite directig
of the escorting officers._(ld.)

STANDARD OF REVIEW

Summary judgment “shall” be granted if “the movant skdat there is no genuine
dispute as to any material fact and that the movant is entitled to judgment as ahhattér Fed.
R. Civ. P. 56(a). A factis “material” if it “might affect the outcome of the suit undeydaherning

law.” FindWhat Inv'r Grp. v. FindWhat.com, 658 F.3d 1282, 1307 (11th Cir. 2011) (quoting

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). A dispute is “genuine” if the

“evidence is such that a reasonable jury could return a verdict for the nonmoving party.” Id.
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The moving party bears the burden of establishing that there is no genuine didpute a

any material fact and that it is entitled to judgment as a matter ofSaeWilliamson Oil Co. v.

Philip Morris USA 346 F.3d 1287, 1298 (11th Cir. 2003). Specifically, the moving party mus

identify the portions of the record which establish ththereis no genuine dispute as to any

material fact and the movant is entitled to judgment as a matter of Matdn v. Cowart, 631

F.3d 1337, 1341 (11th Cir. 201(guoting Fed. R. Civ. P. 56(a)). When the nonmoving party
would have the burden of proof at trial, the moving party may discharge his burden by showi

that the record lacks evidence to support the nonmoving party’s case or that the ngrpadyi

would beunable to prove his case at tri@eeid. (citing Celotex Corp. v. Catrett, 477 U.S. 317,
32223 (1986)). If the moving party discharges this burden, the burden shifts to the nonmovg
to go beyond the pleadings and present affirmative evidence to show that a genuine issue of
does exist._Anderson, 477 U.S. at 257.

In determining whether a summary judgment motion should be granted, a court must vig
the record and all reasonable inferences that can be drawn from the retoedight most

favorable to the nonmoving party2eekA-Boo Lounge of Bradenton, Inc. v. Manatee County

630 F.3d 1346, 1353 (11th Cir. 2011) (citing Rodriguez v. Sec'y for Dep’t of Corr., 508 F.3d 61

616 (11thCir. 2007)). However, “facts must be viewed in the light most favorable to the non
moving party only if there is a ‘genuine’ dispute as to those fa8sdtt v. Harris550 U.S. 372,
380 (2007)quoting Fed. R. Civ. P. 56(c))[T]he mere existence of some alleged factual dispute
between the parties will not defeat an otherwise properly supported motion for isujomhganent;

the requirement is that there be genuine issue of material factld. (emphasisandcitation

omitted).
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DISCUSSION
Plaintiffs excessive forcand failure to intervenelaims, as presented on Defendants’
Motion for Summary Judgmenequire analysis of the Eighth Amendment’s proscriptigainst
cruel and unusual punishment.
That proscription governs the amount of force that prison officials are entitledeto us

against inmatesCampbell v. Sikes, 169 F.3d 1353, 1374 (11th Cir. 1999). An excessive forg

claim has two requisite parts: an objective and a subjective composens. v. Mashburn25

F.3d 980, 983 (11th Cir. 1994)0 satisfy the objective component, the inmate must show tha

the prson official’'s conduct was “sufficiently seriousFarmer v. Brennan, 511 U.S. 825, 834

(1994) (quoting Wilson v. Seiter, 501 U.S. 294, 298 (1991)). The subjective component requi

a showing that thefficial acted with a “sufficiently culpable statémind.” Sims 25 F.3d at 983

(citing Hudson v. McMillan, 503 U.S. 1, 8 (1992)). “The core judicial inquiry . . . is whether forcq

was applied in a goofaith effort to maintain or restore discipline, or maliciously and sadistically

to cause harm.”"Wilkins v. Gaddy, 559 U.S. 34, 37, 88010)(citation and internal quotatisn

omitted)(holdingthat there is no “significaihbr “non-de minimi$ thresholdnjury requirement)

In order to determine whethtre official used force maliciously amsadistically to cause
harm or in good faitho restore ordercourts consider the following factorg.) the need for the
exercise of forcg(2) the relationship between the need for force and the amounricefdpplied
(3) the extent of injurynflicted onthe inmate; (4Jhe extent of the threat to the safety of staff and
other inmates(5) and any efforts taken to temper the severity of a forceful respéiesmell v.
Gilstrap 559 F.3d 1212, 1217 (11th Cir. 2009))hese factors are viewed from tberrectional
officer’s point of view based on the facts known at the relevant time, and acaitts“give a wide

range of deference to prison officials acting to preserve discipline and sécldityDeference,
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however, “is not absolute and does not insulate from review actions taken in bad faith or for
legitimate purpose.”ld. (citing Ort v. White, 813 F.2d 318, 322 (11th Cir. 1987)Dnce a
prisoner has stopped resisting there is no longer a need for force, so the use ofrieattertlit:

unconstitutionally excessive. Danley v. Allen, 540 F.3d 1298, 1309 (11th Cir. 2008).

The Eighth Amendment also “imposes a duty on prison officials” to “take mehko

measures to guarantee the safety of the inmates.” Caldwell v. Warden, FCI Tallad@F88d

1090, 10991100(11th Cir. 2014)quotingFarmer 511 U.S. at 832)Pursuant to this dutyan

officer can be liable for failing to intervene when another officer uses exedespe.” Priester

v. City of Riviera Beach, 208 F.3d 919, 924 (11th Cir. 2000) (“If a police officer, whethef

supervisory or not, fails or refuses to intervene when a constitutional violation suah a
unprovoked beating takes place in his presence, the officer is directly .]latddteration in

original) (QuotingEnsley v. Soper, 142 F.3d 1402, 1408 (11th Cir. 1998)))see als&krtich v.

Thornton 280 F.3d 1295, 1301 (11th Cir. 2002)Even if an officer personally did not use
excessive force, an officer who is present at the scene can be alternativelyti&éilenf to take
‘reasonable steps to protect the victim of another officer's use of excessive falaenson v.

White, 725 F. Appx 868, 878 (11th Cir. 2018per curiam) (quotingdadley v. Gutierrez, 526

F.3d 1324, 1330-31 (11th Cir. 2008)).

“This liability, however, only arises when the officer is in a position to interesaefails
to do so.” Prieser, 208 F.3cat 924. A successful claim requires “facts showing the necessity or
real opportunity for the defendaofficers to intervene in a fellow officer's unlawful condict

Keating v. City of Miami, 598 F.3d 753, 764 (11th Cir. 2010}hen events occur so quicklyat

the officer cannotntervenein the use of excessive fordee or shds not liable for anothés

constitutional violationFils v. City of Aventura647 F.3d 1272, 1290 n.21 (11th Cir. 2011) (citing
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Brown v. City of Hunsville, 608 F.3d 724, 740 n.2§11th Cir. 2010)).Moreover, if there is no

underlying use of excessive force, there is no obligation to interv@€nenshaw v. Lister556
F.3d 1283, 1294 (11th Cir. 2009).
l. Summary Judgment as taDefendant Andrew McFarlane

At summary judgment, Plaintiffs maintain the followirdaims against Defendant
McFarlane (1) failure to intervene in Plaintiff Stevenson’s dorm altercation with offic&)s
excessive force against Plaintiff Jackson in the dammal(3) failure tointervene and excessive
force during Plaintiffs’ escort outsidé (SeeDoc. 2831, pp. 3—7, 10see alsaloc. 283, pp. 1-2,
20-21.) DefendantMcFarlaneseeks summary judgment as toddlims brought against him by

Plaintiffs.2* (Docs. 240, 240-2.)

% In their First Amended Complaint, Plaintiffs allege a “Supervisory Liabilitytint against Defendant
McFarlane (Doc. 24, pp. 120.) In responding to Defendant McFarlane’s Motion for Summary
Judgment, however, Plaintiffs do not press this claim as an independent basisityffliaVcFarlane.
(SeeDoc. 283.) To the extent Plaintiffs seek to hold Defendiéecfarlane independently liable based
solely on his supervisory capacity, such claim fails as a matter of law beeapeadeat superidiability

is not available in Section 1983 cases. Bryant v. J&WsF.3d 1281, 1299 (11th Cir. 200Byaddy v.

Fla. Dep't of Labor & Emp’t Se¢.133 F.3d 797, 801 (11th Cir. 1998). A supervisor may be liable only
through personal participation in the alleged constitutional violation or when theei@aissal connection
between the supervisor’'s conduct and the alleg®dtions. Braddy, 133 F.2d at 80%ee als®Barr v. Gee

437 F. App’x 865, 875 (11th Cir. 2011) (per curiam) (setting forth the avenues towtikealaim against

a supervisory defendant). Here, Plaintiffs have alleged, and presented evid®sferafant McFarlane’s
direct involvement (or nonfeasance) in their excessive force andefailintervene claims brought against
him. Plaintiffs’ supervisory allegations are redundant of thesmslaiSeeDoc. 24, pp. 1920.) Thus,
rather than seeking to hold Defendant McFarlane liable based on his supervisory ktatiiigs Rave
asserted direct claims against hi®eeByrd v. Clark 783 F.2d 1002, 1007 (11th Cir. 1986) (“If a police
officer, whethersupervisory or ngtfails or refuses to intervene when a constitutional violation such as ar
unprovoked beating takes place in his presence, the officer is directly liabteSgatien 1983.” (emphasis
added));Frederick v. SilvaNo. 1880483, 2018 U.Dist. LEXIS 138940, at *3841 (S.D. Fla. Aug. 15,
2018) (discussing supervisory liability in the context of failure to intervene and exctssie claims). As
such, the CourtGRANTS DefendantMcFarlane’s Motion for Summary Judgment as to any supewisor
liability claim against him, (doc. 240), aldSMISSES that claim with regard to Defendant McFarlane.

24 As noted, in their First Amended Complaint, Plaintiffs set forth thraessive force and failure to
intervene allegations and claims generally against all Defendants in this aGesDo€. 24, pp. 519.)
Following discovery, however, Plaintiffs have indicated the undisputed facts #iat Defendant
McFarlane did not use excessive force against Plaintiff Stevenson in the dorrmot fid to intervene in
the force used against Plaintiff Jackson in the dorm, and did not commit any allegédtaoredtviolations
against either Plaintiff in the infirmary SéeDoc. 2831, pp. 3-7, 16-11; see alsaloc. 283, pp. 42, 20-
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A. The Parties’ Arguments

As to Plaintiff Stevenson’is-dormfailure to intervene claim, DefendavitFarlaneargues
there is no evidence showing he was in a position to intecianney the eventthattook placeon
the upper ramp db-2. (Doc. 240-2 pp. 14-15.) As to Plaintiff Jackson’s-dormexcessive force
claim, Defendant McFarlane contends that his eyeball raking allegation is a fGaassstrtion,”
which is belied by medical records and video evidend. af pp. 1612.) Additianally, to the
extent Plaintiff Jackson can actually show the eye raking occurred, Defendant MeRadans
any injuries wer@e minimisandany recovery isherebylimited to nominal damages pursuant to
the PLRA. (d. at pp.16-18.) As to Plaintiffs’ excessive force and failure to intervene claims
arising from their escort from the dorm to the infirmary, Defendant McFartgoesthat, in this
situation,there is no evidence showing he used excessive force or was positioned to intervene
use of excessive forcéld. at pp. 14-15.) Lastly, kased on his position that Plaintiffs cannot show
an Eighth Amendment violation, Defendant McFarlane asserts qualified immutiityespect to
all claims. (d. at pp. 24-25.)

In response, Plaintiffs contetitatthe evidence shows DefenddmtFarlang'was present
at the scene of both Stevenson’s beating in the dorm and both Stevenson and Jackson’s beg
outside the dorm.” (Doc. 283, p. 1Blaintiffs assert that Defendant McFarlane saw Catanzariti
striking Stevenson on the upper ramp “and did nothing to intefv@deat pp. 1213) despite
his supervisory authorityjd. at p. 20). They contend Defendant McFarlane’s testimony to thg
contrary is contradicted by the redor(d.) Plaintiffs further assert that Defendant McFarlane

went outside “immediately after Stevenson and Jackson were escorted out of the byitdiat,”

21.) Because the parties agree Defendant McFarlane did not act unlawfully in thegmsjttied Court
GRANTS his Motion for Summary Judgment as to these excessive force and failure to imtelaiars,
(doc. 240), anddISMISSES those claims with regard to Defendant McFarlaked. R. Civ. P. 56(a).
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pp. 1748), thus creating a triable issue as to whether he participated in, dri¢aitdervae in,
the use of excessive force outsidiel. @t pp. 2621). Lastly, Plaintiffs argue that, because
“precedent clearly establishe[s] that government officials may not use gratwtoasafjainst a
prisoner who has been already subdued,” Defendant Neteais not entitled to qualified
immunity. (Id. at pp. 21-23.)

In reply, DefendanMcFarlanenotes the “apparent[] withdraw[al]” of Plaintiff Jackson’s
eyeball raking claim, (doc. 290, p. 4), which was not explicitly discussed by Plaintifigim t
Response, dee doc. 283). As to Plaintiff Stevenson’s tdorm failure to intervene claim,
Defendant McFarlane acknowledges that he witnessed Catanzariti deliver some strikes,
looking up from the second floor, but explains he looked away while agsisith other inmates
on the bottom floor. (Doc. 290, pp-3l) Defendant McFarlane also contends that Plaintiffs
misconstrue deposition testimony in an effort to show he was around Stevenson on the seq
floor during the time in question, which he disputds. 4t pp. 56.) As to both Plaintiffs’ escort
claims, Defendant McFarlane argues the evidence that he exiBedt3ome point does not
reasonably support excessive force or failure to intervene claims againstdhimat. pf. 6—7.)

B. Plaintiff Jackson’s In-Dorm Excessive Force Claim

In support of Plaintiff Jackson’s allegation that Defendant McFarlane rakesly&balls
while he was handcuffed, Plaintiffs state only the following: “Due to the hesfediscovery,
Jackson’s use of force claim is also based on McFarlane’s failure to intervene anplgpigmian
Jackson’s beating outside the dorm.” (Doc.-289. 4.) They offer no additional argument or
record evidenct support the specific claim of-thorm excessive force by Mciane (SeeDocs.
283, 2831.) In fact, Plaintiffs do not mention this purported claim whatsoever in thek four

hundred fortyeight paragraph global statement of material facdgeDoc. 259.)
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Furthermore, there is no evidence that Plaintiff Jackson suffered any injusydpdsi.In
his Statement of Material FacBlaintiff Jacksorlists hisinjuries but hedoesnot include any
damage to his eyesld(at p. 67.) At his deposition, when asked about the injuries he received §
a result of this incident, Plaintiff Jackson stateder alia, his tooth was knocked out, his nose
was brokenand hs facewas lacerated in three placbat he did not claim any eye injury resulted.
(Doc. 2404, p. 21.) A GDC medicalreport shows that Plaintiff Jackstad lacerations on his
face that required sutures, but it does not indicate any injury to his eyes.2dDe® pp. 1-2;see
alsodoc. 2332, p. 84) Likewise, Plaintiff Jackson underwent a facial examination at Evans
Memorial Hospital that found he had a fractured nose and ta®thell as facial swellindut no
eye injury. (Doc. 24@, pp. 3-13) The reviewing doctor actually noted that Plaintiff Jackson’s
“orbital contents appear intact.Id( at p. 7.)

Moreover, the video evidence of rectetds to disprove Plaintiff Jacksowarsion of the
events surrounding the alleged eye rakingDefendant McFarlane.According to Plaintiff
Jacksonan unknowrofficer commandedim to get down on his knees and handcuffed him, at
which point the handcuffing officer plack@nin a chokehold. (Doc. 248, p. 13.) G@her officers
then joined and allegedly attempted to throw Plaintiff Jackson over the séeoradling, which
he prevented by holding on to the rail with his legid.)( They nextplaced Plaintiff Jackson up
against a door. Id.) As he stood facing the wall by the door, Plaintiff Jackson alleges tha
Defendant McFarlane came down the ramp raking and scratching his and other inreatgid ey
at p. 14.) Defendant McFarlane’s allegedtion caused “excruciating” pair{ld.)

Surveillance camera footage, however, does not support these allegatiiorespect to
Defendant McFarlane Defendant Eason testified that Plaintiff Jackson was being handcuffe

betweenthe 22:07:50 and 22:08:3®markson the surveillance cameras. (Doc. 270, p. 25.) This
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footage does not appear to show officers trying to throw Plaintiff Jackson over theitrail any
event, it depicts Plaintiff Jackson aadotherinmate being stood up and placed against the wall.
(CAM 8 at 22:08:3522:0915; CAM 9 at 22:08:3522:09:15.) Plaintiff Jackson and the other
inmate stood there without officers around them for approximately thirty seainakich point
two officers came up by them while other officers either passed by or stood iménalgecinity.
(CAM 8 at 22:09:1622:10:30 CAM 9 at 22:09:1622:10:30) Although this video sequence is
not clear enough to show whether any of these officers scratched Plaintiff Steveyssn's is
undisputed that Defendant McFarlane descendeddhgbystairs prior to this juncture.

Defendant McFarlanaentified himself going down these steps beginning at 22:08:45
which precedes the point in time where Plaintiff Jackson was stood againsltizdtev being

handcuffed byat least ten secondg¢Doc. 24015, p. 26; CAM 8at 22:08:35-22:09:00.Before

descending thstairs Defendant McFarlane assisted with an inmate located to the right of the

staircasewhile Plaintiff Jackson was located to the leftibf (Id.) To be sure, Defendant
McFarlane did momentarily go over to Plaintiff Jackson’s @réa to going down the stairs, but
this occurred before Jackson was stood up against theiwalhefore he alleges an officer
scratched his eyés. (Seeid.) By the timeofficers stood Plaintiff Jackson up anthde him face
the wall Defendant McFarlane was already downstairs. (CAM 8 at 22:082369:2.)

Tellingly, Plaintiffs do not counter or attempt to explain this evidence raised by Defendan

McFarlane (SeeDocs. 283, 283L.) Other than Plaintiff Jackson’s deposition testimaviyich

% At 22:08:33, Defendant McFarlane, who had been kneeling over an inmate to the rightaifghstsod

up and walked from right to left past the staircase, and then stood over Plack#bdand the other
inmate, who wre both still on the ground with other officers tending to them. (CAM 8 at 22:08:30
22:08:45; doc. 2405, p. 26.) Defendant McFarlane remained in this position for less than ten secon
before turning away and descending the stairs. (CAM 8 22:082318:45.)
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is entirelyinconsistent with the record before the Court, Plaintiffs offer nothing in the way o
evidence taorroboratehis claim (seeid.).

“When opposing parties tell two different stories, one of which is blatantly caraadiy
the record, so that no reasonable jury could believe it, a court should not adopt that version of
facts for purposes of ruling on a motion for summary judgrhe8tott 550 U.S. at 380Here,
the medical evidence, whiéhcludesa head examination by thighrty medical poviders, does
not indicate any notable eye injuries to Plaintiff Jackson. Moreover, Hiditikson did not list
an eye injury among those he suffered during the disturb&wes more critically, the undisputed
video evidence shows that Defendant Midize wasotin Plaintiff Jackson’s vicinity during the
time period he alleges an officer scratched or raked his &resnthesdacts,there isno evidence
by which a reasonably jury could find Defendant McFarlane liable for Plaintisdats eye
raking claim. Accordingly, the Cou6RANTS Defendant McFarlane summary judgment as to
Plaintiff Jackson’s irdorm excessive force claim alleged against #im.

C. Failure to Intervene During Plaintiff Stevenson’dDorm Altercation

On a failure to intervene claim, the “plaintiffas the burden to demonstrate that the

defendant was in a position to intervene but failed to dolsedlow v. Givens, 500 F. Apg 910,

914 (11th Cir. 2012per curiam) (citindHadley, 526 F.3cat 1330-31). To meet this burden, the
plaintiff must adducéfacts showing the necessity or real opportunity for the deferadcers to
intervene in a fellow officer’s unlawful conductKeating 598 F.3dat 764.

To show DefendariicFarlanecould have interveneid Catanzariti's attack on Stevenson,
Plaintiffs argue that he “was on the top range when the fight broke out.” (Dod.,38%.) As

recounted abovehere is an evidentiary dispute in this regard: Defendant McFarlane contends |

26 As such, the Court need not, and does not, address whether and to what extent Ptkistiffsla
recovery for this claim would be limited by the PLRA..
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was on the lower range when the fighting began, but Plaintiffs aver he was on the upper ra

when the fight broke outWhile Defendant McFarlane is correct that Plaintiffs overstate officer

Hill's testimony on this poirt-she only testified McFarlane was on the upper rangenag goint

during the night, (doc. 267, pp. 12,-256)—he does not account for Defendant Ritchie’s clear

testimony placing him on the upper range when the disturbance began:

Q

A
Q.
A. [Inmate Jackson] had walked by me on the top range a couple.timésit |

>0

>0

>0» ©

(Doc. 26

. ... So let me ask you, you were standing outside the cell that Catanzatiti we
inside?

. | was standing outside the cell to make sure that none of the inmates went in

there . . . because he was trying to get something out of the heater vent. . ..
Uhhuh.

instructed him to go back down range and then at one point in time he come up
there and he told me . . . you need to get out of here.

. What did you do at that point?
And, well, I thought he was like trying to threaten me to start withhen after
this [incident] occurred maybe he was trying to warn me . . . maybe he knew,
you know, something was fixin’ to go on and | thought maybe he was trying to
warn me to get out. But | do remember Lieutenant McFarlan[e] coming in and
he was up omhe top range walking down towards whatever cell it was, 234 |
think is what the cell number was.

. Uhhuh.
And somehow Jacksphthink, was walking towards Lieutenant McFarlan[e]
or might have come up on the stairs but somehow Jackson was up there and
about that time Caz walked out of the cell and Jackson walked up to him and
grabbed it, something in his hand. . [A]nd everything blew up from there.

Who elsdbesides Catanzaritgo you know for certain was on the top range
[when the fighting broke out]?

Lieutenant McFarlan[e].

. Okay. Who else?

| know there was more people and officers and more inmatges don’t
remember

0, pp. 1415.) Moreover,while Defendant McFarlane testified to “standing downstairs”

when this event occurred, (doc. 289, p. 15), Catanzariti’s testimony indicates “McFarlane [was]

coming up the stairs” just before the fightitmgk place, (do. 274, p. 16).
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These testimonial contradictions and inconsisteraséde the video evidence of record
indicates Defendant McFarlane was on the upper range when the fighting begandabefe
McFarlane identified himseH-black malewearing azipped-up dark blue jacket, grey slacks, and
a dark colored knit capon camera eight near the staircase, on the bottom,rapgeximately
four minutes prior to the start of the disturban¢Boc. 24015, p. 26; CAM 8 at 22:03:22 He
can then be seen circlingoaind the bottom range checking cell dodGAM 8 at 22:03:40—
22:03:50 CAM 9 at22:03:50-04:50CAM 7 at 22:04:4822:05:35),before going up thetairs
and making his waleftward toward where Catanzariti and Plaintiffs were located on the uppe
ramp (CAM 9 at 22:05:3222:05:50 CAM 8 at22:05:40-22:06:05)7 This is the same staircase
that Defendant McFarlane later identified himself coming do{@oc. 24015, p. 26; CAM 8 at
22:08:35-22:09:00 Thus, per the video evidence, Defendant McFarlane walseoupper ramp
when the disturbance commencéd.

Nevertheless, Plaintiffs must still point to evidence showing that DefeNtd#rlane was
in a position to intervene in the continued use of force against PlaintiffriSmvevhen he was
restrained onhte ground in handcuffen the upper rampAs the surveillance camera shows,
Defendant McFarlane was far away from Plaintiff Stevensobduing an inmate to the right of
the staircasgust beforehe left the upper ramp. (CAM 8 at 22:07~28:08:46.)It further appears
that in the preceding time perioBefendant McFarlankead been involveth ashifting (from left
to right) mas of officers and inmate® the left of he top of stairs (Id. at 22:07:3-22:07:56)

However leading up to this poing pole to the left of the staircase partially obscured the camera’

27 Additionally, Harrison identified Defendant McFarlane going up these stahie 40:59:22PM mark on
the handheld videoséedoc. 268, p. 21; HHV at 10:59:22PM), which corresponds to 22:05:49 on the
surveillance camera footage.

2 To repeat, the fighting and ensuing disturbance began at 22:07:24 on the surveillance cameras a
11:00:57PM ontte handheld video.SgeDoc. 2901.)
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view of this skirmishing groumand the surveillance camera video quality is not sufficient to track|
Defendant McFarlane’s movements back to when the disturbage to see when he joined the
skirmishing group (SeeCAM 8 at 22:07:2422:07:39; CAM Qat 22:07:24-22:073.) At best,
then, assumin@efendant McFarlanmined this skirmish at the exact point it became obscured,
the evidence showse would have taless than fifteen seconddrom the fighting’s onset to
when he became involved in the skirmisto ascertairthat Catanzariti and other officers were
usingexcessive force against Plaintiff Stevensoithe leftof this group and to have intervened.
Thisis a very difficult, if not improbable, timeline to meet.

According to Plaintiff Stevenson, Defendant McFarlane was one of the officers atio “h
come upstairs” that he saw prior to the disturbasc€atanzariti and Ritchie were searching for
contraband (Doc. 2463, p. 8-10.) By that time, Plaintiff Stevenson explained, it was shift
change and additional officers were “coming up the steps” while some were “goingtdmsvh
(Id.) As more officers were coming up the steps, an officer downstailsydelppepper spragt
Plaintiff Stevenson and everyone else in the vicinitg.) (After Plaintiff Stevenson got hit with
the spray, Defendameloach and another officer handcuffed him and then laid him down on hi
stomach. 1f.) At least a “few seconds” passed between the time the disturbance begdreand
Plaintiff Stevenson was handcuffed on the ground. ati@. 22.)

Accepting Plaintiffs’ position that Defendant McFarlane was on the upper réemp thve
disturbance begamnd assuming hevasin immediate proximity tdPlaintiff Stevensonnitially
(rather thardown the rampand also assumintge did not join the skirmistvy the stairs as it first
coalesced,Defendant McFarlane would still have had axceedingly narrow windovof
opportunity in which to interveneWhen accounting fothe time it took to handcuff and lay

Plaintiff Stevenson on the grourahd the time it would have taken Defendant McFarlane to
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traversethe ramp towhere the stairs were, Defendant McFarlane woialde had less than ten
seconds to intervene in any force being used against a restrained PlaingiffsBte®

Given this rather scant amount of time and the chaotic seleich developed, Defendant
McFarlane would not have had a reasonable opportimitygerveneorior to his engaging inmates
near the staircaseSeeJohnson725 F. Apfx at 878 (finding no constitutional violation on a
failure to intervene claim where “the whole incident lagialy a few seconds”)Crane v. Fort
No. 515-CV-345CARCHW, 2016 WL 8678447, at *10 (M.D. Ga. Nov. 4, 20{8)he most
significant shotsto [the plaintff's] face occurred only at the end of [a thirty second] period.
[Thus], the other officers were not in a position to intervene oramgitably] became apparent
that the use of force had escalated beyond necégsigport and recommendation adoptey

2017 WL 132846 (M.D. Ga. Jan. 13, 201Warren v. City of BirminghamNo. CV-09-RRA-

10255, 2012 U.S. Dist. LEXIS 188874, at *24 (N.D. Ala. Jan. 17, 2Q12)his case, the evén
occurred over a time period of ten seconds. It cannot be said thaefdreantfficer] had a
realistic opportunity to intervene in that time frame, especially since he wasshonfthe scene.”
(citation omitted))

Even in the light most favorable to Plaintiffs, this was a rapidly developingisitatthe

outsetwith multiple inmates refusing to lockdown and physically confronting officeng;hleft

29 Viewing the evidence of record in the light most favorable to Plaintiffs, the Courteuimoa the twin
assumptions that Defendant McFarlane (1) was near Plaintiff Stevenson when the distutipdedeand
(2) moved to the area where he later identified himself at the latest conceivable time it izt dhe
video shows.SeeTolan v. Cotton572 U.S. 650, 65&60 (2014). However, the Court notes that Plaintiff
Stevenson did not identify Defendant McFarlane as an officer who was idunlwestraining him or using
force against him, despite knowing his identitgeéDoc. 2403, pp. 810, 1820.) Moreover, Plaintiffs
do not cite any eyewitness testimony showing that Defendant McFarlane was directiyed with
restraining or using force against Plaintiff Stevens@eeDocs. 283, 283, 259.) The one inmate upon
whom Plaintiffs rely, Neely, (do283-1, pp. 56), actually testified that he did not recall Defendant
McFarlane as one of the officers whousk a handcuffed inmate, (doc. 263, pp8){ and further, Neely
did not identify McFarlane as one of the officers who was around Plaintiff Stevemhderne was beaten,
(id. at p. 11).

35




Defendant McFarlane with little time to intervene before he was forced to ergag#uation
near the staircase. In such a situation, the law permits officers discretion to decieehsher

attention is most immediately neede€sleeEnsley 142 F.3d at 1407 (citing Riley v. Newton, 94

F.3d 632, 635 (11th Cir. 1996)). Moreover, the undisputed facts show that Defendant McFarlz
was not “an officer [who] stood idly by while a fellow officer mistreatediranate. Id. Instead,

he worked to quell the disturbanaeay from Plaintiff Stevenson’s location, and by doinghso,
lacked a “real opportunity” to intervene in thldegedcontinued use of force against a restrajned
compliantStevenson.Keating 598 F.3dat 764. Thus, despite resolving factual disputes and
making all reasonable inferences in Plaintiff's fgubeystill cannotsustain a failure to intervene
claim against Defendant McFarlane regarding the force used against Plaintfisstewn 2.
Accordingly, the CourtGRANTS Defendant McFarlane summary judgment as to Plaintiff
Stevenson’s iwdorm failure tantervene claim alleged against him.

D. Failure to Intervene and Excessive Force During Plaintiffs’ Escort Outside of
the D-2 Dormitory

Plaintiffs assert that Defendant McFarlane’s “own testimony places him at the sce

Ane

e

outside the building precisely wh Jackson and Stevenson allege, and eye witnesses corroborafte,

being beaten.” (Doc. 28B, p. 10 (citing doc. 24Q5, p.25).) Defendant McFarlane disclaims

%0 In the alternative, Plaintiffs seem to argue that Defendaifakiane could be held liable for failing to
intervene once he was downstairs and witnessed the strikes Catanzariti deliveredffcIdai@hson that
were captured on the handheld videSedDoc. 2831, pp. 6-7 (noting Defendant McFarlane’s testimony
that he “looked away”).) Fully recounted, Defendant McFarlane testified that he “looket lzacayse

he “was doing other inmates, making sure the place was locked down.” (Det5.2d07.) Contrary to
Plaintiffs’ selective presentation, Defendant Mdgne did not look away out of a disregard for what he
saw; he looked away because he was busy locking down inmates on the first floor. Aggdidirfgcts
here show that Defendant McFarlane was not in a position to intervene in this use eftfter.SeeRiley,

94 F.3d at 635 (“The three blows were struck in such rapid succession that [the defendiantidzistic
opportunity to attempt to prevent them. This was not an episode of sufficient duratiopptortsa
conclusion that an officer whetood by without trying to assist the victim became a tacit collaborator.”
(quotingO’Neill v. Krzeminski 839 F.2d 9, 1412 (2d. Cir. 1988)).
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involvement in these events. (Doc. 290, pp/.b In reviewing the evidence adduced by the
paties, the Court finds thalhe undisputed evidence shows Defendant McFarlane was not outsid
during the events in question where Plaintiffs alleged continued force occurred.

First and foremost, Plaintiffs misconstrue Defendant McFarlane’s testimaoimg iegard.
Although he noted that he went outside, he made clear that it was much afteff$?legtort.

Q. Okay. So did you exit the building? Are you saying you did exit the building?
A. | believe so. ... Once | left {P)], | think | went towards medical to check on
them guys, to make sure everybody was okay.

Q. About how long after Officer Harrison and Officer Catanzariti and Officer
Eason exit[ed] the building did you exit the building?

A. | believe it might have been a while. It's hard to say exactly how long Inwvas i
the building after thtfact.

Based on youecollection, was it more than threenutes?

Like | say, it was a while beforeBy this time, as you can see, everybody is
locked down except for ones in the front. It was a while.

More than five minutes”

| would say so.

Did you see any officers outside of th&@ormitory when you exited on the
way to medical?
No. | just walked up there by myself [and did not see any officers].

Describe what you saw when you gmpmedical
When | got there, the offender, he was probably in restraints and bandaged up.
That’s about it.

>0 » O >0 »O

Did you talk to tk offenders that were in the medical unit?

No. Once | seen them, they were already shackled and bandaged up. |
automatically assumed they were going to the hospital. That's the only place
they could go.

>0

(Doc. 24015, pp. 2-26.) Although Defenda McFarlane mentioned “there probably was” blood
on the ground when he walked outsidegkgplicitly testified that no other person was out there at
this time. (Id.) Plaintiffs cite to no othetestimony which contradicts Defendant McFarlane’s

account. $eeDoc. 283-1, pp. 7-10.)
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Second, Plaintiffs argue that video evidence places Defendant McFarlane outsi@e of )
during the alleged eventsutthey fail to point to any footage showing McFarlane learg at
the relevant time-or at any time for that matter(SeeDocs. 283, 283.) It is true that
approximately two minutes after officers escorted Plaintiff Jackson fre2nab officer can be
overhead on the handheld video asking wiMdc&arlanewas. (HHV at 11:09:4811:09:49PM;
doc. 263, pp. 2422) However, this is circumstantial evidence that neither places Defendant
McFarlane outside soon after Plaintiffs’ escortsindicateshis actual location at the time of the
guery. At his deposition, Defendant McFarlane noted that he exit@iligh thesame exit as
Plaintiffs. (Doc. 25015, p. 25.)Review of the relevant surveillance camera video does not shov
an individual matching Defendant McFarlane’s description leaving the déan Rlaintiff
Stevenson, (CAM 8 at 22:118-22:14:20), or within tw minutes of Plaintiff Jacksonteparture
(id. at 22:14:20-22:180).3

As such, Plaintiffs have failed to produce any evidence showing that Defendant MeFarlan
was present outside of-Dwhen Plaintiffs allege officers continued to beat them, nleshany
evidence showing that McFarlane took parany such use of forceMoreover, Plaintiffs did not
offer any evidencéo contradict Defendant McFarlane’s accotlnat he remained in2 following
Plaintiffs’ escort for at least five minutasd thathe injured inmates were already at the infirmary
upon his arrival. Without any competent evidence, Plaintiffs cannot maintain exdessevand
failure to intervene claims against Defendant McFarlane regarding the allegésiweliem took

place dumg their escort outside of D-ZBeeCelotex Corp.477 U.S.at 322 (Summary judgment

1%

should be entered agairist party who fails to make a showing sufficient to establish the existenc

31 Moreover, at this time, an individual matching Defendant McFarlane’s desnoriptitks across the
bottom floor and up the stairs to where McFarlane was engaged with inmates shortly afterdinet inci
began. (CAM 8 at 22:14:4Q22:15:30.)
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of an element essential to that pastgase, and on which that pawijl bear the burden of proof
at trial”). Accordingly, the CourGRANTS Defendant McFarlane summary judgment as to
Plaintiffs’ escort failure to intervene and excessive force claims against him.

Il. Summary Judgment as to Defendant Melvin Wells

At summary judgment, Plaintiffs maintain the following claims against ikfet\Wells:

(1) failure to intervene in Plaintiff Stevenson’s dorm altercation with officeis,(2nfailure to
intervene in the exssive force used against Plaintiffs during their escort outsileeDoc. 283

1, p. 11; doc. 283, pp. 2, 13,-8®.) DefendanWells seeks summary judgment as to all claims
brought against him by Plaintiffé. (Docs. 240, 24@.) Plaintiffs contend that Defendant Wells
was a supervisor on the night in question and that he witnessed the use of foatetifis P(Doc.
28341, p. 11; doc. 283, pp. 13, 18.pefendant Wells argues that his supervisory status is
insufficient to hold him liable for Plaintiffs’ claims. (Doc. 290, p. 8; doc.-24p. 12.) The Court
agrees.

With respect to all claims against Defendant Wells, Plaintiffs waly on his status as a
supervising lieutenant at Smith State to hold him liable for thaims. GeeDoc. 283, pp. 13,
18; doc. 2831, p. 11;see alsaloc. 259 (identifying Wells and providing only that he “was a
supervisory the night of the subject incident”).) It is a matter of blackletter awewer, that

respondeat superidrability is not availableor claims broughtinder Section 1983Bryant 575

32 As noted, in their First Amended Complaint, Plaintiffs set forth tee@essive force and failure to
intervene allegatiomand claims generally against all Defendants in this acti®eeDoc. 24, pp. 519.)
Following discovery, however, Plaintiffs have indicated the undisputes $hctw that Defendant Wells
did not use any force against Plaintiffs during the disturbatidenot fail to intervene in the force used
against Plaintiff Jackson in the dorm, and did not commit any alleged constitutmatbnsagainst either
Plaintiff in the infirmary. SeeDoc. 2831, p. 11; doc. 283, pp. 2, 13,-22).) Because the parties agree
Defendant Wells did not act unlawfully in these situations, the CGRANTS his Motion for Summary
Judgment as to this failure to intervene claims and to all excessive forces,cl@ioc. 24Q) and
DISMISSES those claims with regard to Defendant Welled. R. Civ. P. 56(a).
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F.3d at 1299; Braddy 133 F.3dat 801. Therefore, Plaintiffs cannataintain claims against
Defendant Wells merely because he was a supervising officer during the disturbance.

A supervisomay be liable only through personal participation in the alleged constitutiong
violation or when there is a causal connection between the supervisor’'s conduct altettue
violations. Braddy, 133 F.2d at 80%ee alsdBarr, 437 F. App’xat 875 To maintaina claim
against a supervisory defendant, the plaintiff ,shsiv ‘(1) the supervisos personal involvement
in the violation of his constitutional rights, (2) the existence of a custom or policsethdted in
deliberate indifference to the pléiifi's constitutional rights, (3) facts supporting an inference that
the supervisor directed the unlawful action or knowingly failed to prevent it, or (4joayhod
widespread abuse that put the supervisor on notice of an alleged deprivatianthtmatfailed to

correct” 1d. (citing West v. Tillman 496 F.3d 1321, 13289(11th Cir. 2007)providing factors

at summary judgment stage)).

In this case, Plaintiffs have only presented evidence that Defendant Wells was aseuperv
who was present iD-2 during the disturbance. These facts alone do not establish person
participation, nor are they indicative of a custom or histdrfailing to intervene in the use of
excessive force Moreover, they do not at all support an inference that DefeNdelftg directed
officers to use force against handcuffed and restrained inmates or directedfmtbes t refrain
from intervening. And while Plaintiffs take issue with Defendant Wells’ reliance on his -‘self

serving” declaration that he never witnesi#de being used against Plaintiffs, (doc. 289.11),

it is Plaintiffs’ burdento prove their case. They offer zero evidence concerning Defendant Well$

whereabouts during the disturbance, and thus, they fail to show he was ever in a positior
intervene in the dorm or during the escort. When the nonmoving parties fail to make armsuffici

showing of an essential element of their clairgsg.,that Defendant Wedl was in a position to
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reasonably intervene but did resummary judgment is appropriat€elotex Corp., 477 U.&t
323. In light of Plaintiffs’ complete omission of any evidence against Defendans @tleéir than
his supervisory status, they cannot maintain their failure to intervene claanstagm.

Accordingly, the CourGRANTS Defendat Wells summary judgment as to Plaintiffs’ in
dorm and escort failure to intervene claims against him.
[I. Summary Judgment as to DefendanNathaniel Milton

At summary judgment, Plaintiffs maintain the following claims against Defedidon:
(1) failure to intervene in Plaintiff Stevenson’s dorm altercation with offigerd,(2) failure to
intervene in the excessive force used against Plaintiffs during their escsideoahd to the
infirmary. (SeeDoc. 2831, pp. 1+14; doc. 283, pp. 2, 13, 480.) DefendantMilton seeks
summary judgment as to all claims brought against him by Plaiftiff®ocs. 240, 240-2.)

A. The Parties’ Arguments

In support of their claims, Plaintiffs contend the evide showshat Defendant Milton
was"“around” when Catanzariti struck Plaintiff Stevendarthe dorm, (doc. 283, p. 13), and that
he participated in Plaintiffs’ escort, (doc. 283pp. 13-14). They also take issue with Defendant
Milton’s version of evets regarding the hammerld(at pp. 1+13.) Defendant Miltorcounters

that Plaintiffs have noompetenevidence which disputes his statement that he neither used forg

3 As previouslynoted, in their First Amended Complaint, Plaintiffs set forth their exceésize and
failure to intervene allegations and claims gatigiagainst all Defendants in this actioigeéDoc. 24, pp.
5-19.) Following discovery, however, Plaintiffs have indicated the undiddatts show that Defendant
Milton did not use any force against Plaintiffs during the disturbance, did not fiaieteene in the force
used against Plaintiff Jackson in the dorm, and did not commit any alleged clomstitublationsagainst
either Plaintiff in the infirmary. eeDoc. 2831, pp. 1+14; doc. 283, pp. 2, 13, 430.) Because the
parties agree Defglant Milton did not act unlawfully in these situations, the CEGRANTS his Motion
for Summary Judgment as to this failure to intervene clainaataall excessive force claims, (doc. 240)
andDISMISSES those claims with regard to Defendant MiltoRed. R. Civ. P. 56(a).
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on Plaintiffs norobservedhe use of force on restrained inmates. (Doc. @909-10.) The Court
agrees.

B. Failure to Intervene During Plaintiff Stevenson’s Dorm Altercation

Although Plaintiffs contend Defendant Milton was in a position to intervene in
Catanzariti’'s use ofjratuitousforce on Plaintiff Stevenson, (doc. 283, p. 1By offer no
evidence or record citations for this clai(eeeid.). Within in their responsive fact statement,
Plaintiffs provide evidence tending to show, contrary to Defendant Miltdaismcthat the
hammer he retrieved had blood on it. (Doc.-288p. 1213.) Be that as it may, the evidence
giving rise to this fact dispute iIsmmaterialto whether Plaintiff Stevenson was ever in a position
to intervene on behalf of Plaintiff Stevenson. Plaintiffs provide no evidence regahning t
essential element of their clainfSeeid. at pp. 11-14.)

Furthermore, the video evidence that shows Defendant Milton handing the objects
retrieved over to another officesdeid. at p. 13 see alsaloc. 290-}, conclusively establishes
Defendant Milton was never in a position to intervene during the subject time fferftdthe
start of the disturbance, Defendant Miltethe black male officer with gray hair wearing a cap
and light blue shirt-was on the bottom range speaking to an inmate on the far side from whe
Plaintiffs were located. (CAM 9 at 22:07:2Z2:07:30.) He remained in this area, helping to lock

inmates down until he werand picled the fallen objectsip off the floor. (d. at 22:07:36

34 Plaintiffs’ attempts to dispute this video evidence are both unconvincing and tahgetit@issue of
whether Defendant Milton was in a position to interver&eeDoc. 2831, p. 13.) Plaintiffs complain that
Defendant Miton relies on his declaration to support his story of handing the hatar@dficer Davis, yet
Plaintiffs conceddhat they chose to not depose Miltoml.) they also accuse Milton of not providing
citations to the surveillance video as evidence of his accadht, despitehis having doneso, ee
doc. 290-1). And while it is true, as Plaintiffs claim, that Catanzariti’s strikes cauglhtedmandheld video
occurred before Defendant Milton padsee hammer off, (doc. 283, p. 18)is claim is largely irrelevant
as the surveillance video undisputedly shows that the items retrieved off tledirsly Defendant Milton
fell before this sequencesdedoc. 2901.) These quibbles thus do not d¢eea genuine dispute of material
fact regarding the video.
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22:09:12.) After retrieving the hammer, shank, and cell phone from the floor, Defendant Milto
walked across the firdloor range and handed them to Officer Davill. &t 22:09:1222:09:30;
doc. 2901; see als€AM 8 at 22:09:2322:09:37.) He continued around the bottom rdagking
down inmategor several minutes thereafter, long after the disturbance had been brougletrto or
(CAM 9 at 22:09:30-22:12:29; CAM 8 at 22:10:20-22:12:15

Against this backdrop, Plaintiffs have providealvideo or testimonial evidence showing
that Defendant Milton could have intervened in the force used against Pl&tetifnson while
he was on the upper range, restrained on the ground in handcuffs. The evidend2efbodant
Milton was on the bottom range for tderation of the alleged use of excessive force against
Plaintiff Stevenson on the upper range. Therefore, regardless of whether the videotdboudsg a
hammer being handed off, Defendant Milton was never in a position to intervene in the use
force aganst Plaintiff Stevensan Being occupied on the bottom range, Defendant Milton could
not have reasonably intervened in the mass of officers and inmuatesinding a prone Plaintiff
Stevensonand he denies witnessing any use of force against Stevenson, (ddd., 3:101)
Plaintiffs, moreoverdo not offer anycounterevidence tht Defendant Milton wagvenaware of
Stevenson’'situationor evidencehat would support such an infereng&eeDoc. 283, pp. 13,
19-20; doc. 2831, pp. 11-13.)

As such, Plaintiffs have not met their burden to produce evidence from widakanable
jury could find that Defendant Milton was in a position to interverthénuse oexcessivdorce
but failed to do so.Because there is no evidence that Defendant Miltonfesexe being used
against Plaintiff Stevenson or was ever in a position to intervene on his behalf, Défdiittan

cannot be liable for failure to interven&eeMilitello v. Sheriff of the Broward Sheriff's Offige

684 F. Appx 809, 815 (11th Cir. 201qper curiam)(finding no duty to intervene whermter
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alia, the defendarofficers were not “physically present” in area where force was uRédy, 94
F.3dat 635 (holdinghat defendanbfficer who did not observe other officer’s force had no duty
to intervene). Accordingly, the CourGRANTS Defendant Milton summary judgment as to
Plaintiff Stevenson’s klorm failure to intervene claimgainst him.

C. Failure to Intervene and Excessive Force During Plaintiffs’ Escort Outside of
the D-2 Dormitory

Plaintiffs’ claim against Defendant Milton in this regard is predicated on Officer
Henderson’s witness statement, wherein he identified Defendant Milton as an offiticescerted
Plaintiff Jackson to the infirmary. (Doc. 283 pp. 13-14; doc. 26&2.) At his deposition, Officer
Hendersortestified that he was unsure whether he escorted Plaintiff Stevenson or PlainsidinJack
and that he did not recall whether Defendant Milton was involved. (Doc. 266, pp. 6, 8.)

Putting Officer Henderson’s admittedly uncertain testimony aside, much lik&ifdai
other claim against Defendant Milton, the video evidence of record conclusively #raivine did
not participate in either Plaintiffs’ escortin other words, thesurveillance camera footage
“blatantly contradicts” Plaintiffs’ escort claims against Deferiddilton and the evidence upon
which they rely. Scott 550 U.S. at 380Plaintiff Stevenson’s escort down from the upper ramp
and out of B2 occurred from 22:13:18 to 22:13:40 as showaurveillance camera eight; Plaintiff
Jackson’s escort down from the upper ramp and out@bbBcurred from 22:140to 22:14:32 as
shown orthissame cameraPlaintiffs do not endeavor to identify Defendant Milton on this video
footage or at any relevant point thereaft@edDoc. 283-1, pp. 13-14.)

As explained above, Defendant Milton remained on the bottom range after passing off the
retrieved object to Officer DaviSCAM 9 a 22:09:36-22:12:29.)At 22:12:35, Defendant Milton
ascended the stairs on the opposite side of the dorm from where Plaintiffs were |¢Catstl7

at 22:12:2922:12:50.) He remained there, on the oppeside upper range, locking inmates
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down for seveal minutes until descending the stairs well after Plaintiffs had been ekoottef
the dorm. Id. at 22:12:5622:23:20.) Defendant Milton exited-® shortly thereafter. Id. at
22:23:20-22:24:27CAM 8 at 22:23:3322:2427.) Given that Defendant Milton was in the dorm
for approximately ten minutes following Plaintiff Jackson’s escort, there igidereee that Milton
was ever a participant in either Plaintiff's escort. And, based on the evidettb\cPlaintiffs to
support their allegations thafficers continued to use gratuitous force on them during their escort
these beatings lasted for approximately two minutes. (Doel2B39.) During this twaninute
period, Defendant Milton was inside and thus neither used force against Plairtsftse auor
failed to intervene.

Therefore, based on the undisputed facts, the Court finds that Defendant Milton digl not
excessive force against Plaintiffs during their escort and that haot/@s a position to intervene
in any such use of force in this instanc&ccordingly, the CourGRANTS Defendant Milton
summary judgment as to Plaintiffs’ escort failure to intervene and excessieecfaims against
him.

V. Summary Judgment as to DefendanGary Mitchell

At summary judgment, Plaintiffs maaih the following claims against Defend&#itton:
(1) failure to intervene and excessive force during Plaintiff Stevenson’s dorroatitber with
officers and (2) failure to intervene and excessive force during Plaintiffs’ escorti®u(See
Doc. 2831, pp.14-17;see alsaloc. 283, pp. 212-13, 19-20.) Defendant Milton seeks summary

judgment as to all claims brought against him by PlaintffDocs. 240, 240-2.)

3 As noted, in their First Amended Complaint, Plaintiffs set forth thraessive force and failure to
intervene allegations and claims generally against all Defendants in this aGesDo¢. 24, pp. 519.)
Following discovery, however, Plaintiffs have indicated the undépfacts show that Defendant Mitchell
did not use force or fail to intervene in the force used against Plaintiff Jackson in mhetbrdid not
commit any alleged corigitional violationsagainst either Plaintiff in the infirmary.SéeDoc. 2831,
pp.14-17; see alsaoc.283, pp. 2, 13, 120.) Because the parties agree Defendant Mitchell did not act
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A. The Parties’ Arguments

Plaintiffsargue Defendant Mitchell was preserithwDefendant Attical “at the same time”
Attical was involvedwith Plaintiff Stevenson on the upper range, which inclubdegime frame
when excessive force was allegedly used ag&iestenson (Doc. 2831, pp. 1417.) They thus
conclude that DefendaMitchell can be held liable fguarticipatingin this force or for failing to
intervene to stop it. (Doc. 283, pp-13.) Plaintiffs, however, provide no evidence or discussion
of their claims regarding Defendant Mitchell's supposed involvement im #seiort. $ee

Doc. 2834, pp.14-17;see alsaloc. 283, pp. 212-13, 19-20) Defendant Mitchelcontends he

is entitled to summary judgment becadaintiffs offer no competent evidence to support their
claims or to dispute his assertion that he wasinvolved in the use of force against them.
(Doc. 290, p. 10.) The Court agrees.

B. Failure to Intervene and Excessive Force During Plaintiff Stevenson’s Dorm
Altercation

Plaintiffs base their entire case against Defendant Mitchell on the testimony afinm
Cratic, who identified Defendant Mitchell as being with Attical at some tpduring the
disturbance. (Doc. 288, pp. 1516.) The body of evidence that Plaintiffgecspecifically
concerns Defendant Attical’s role in this incident rather than what Daf¢mditchell did or did
not do. (Id) Based on this evidencBlaintiffs conclude that “Mitchell’s presence with Attical at
the same time places Mitchell at the scene when [Catanzariti] was beating Stevenson with
hammer—with a clear opportunity to intervene and stop [him] from beating a nonresistaatel

with a metal object in the face and héa@ld. at 16.)

unlawfully in these situations, the CoBRANTS his Motion for Summary Judgment as to these failure
to intervene and excessive force claims, (doc.,2H)DISMISSESthose claims with regard to Defendant
Mitchell. Fed. R. Civ. P. 56(a).
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However, a full reading of inmate Craticepositiortestimony doesotsupport the notion
that Defendant Mitchell was present alongside Attical during the relewaat Cratic testified
that he witnessed Attical help Defendant Mitchell, who had a bloody nose and had been hitt
inmates with his flashlightup from the floorof the bottom rang& (Doc. 190, p. 9, 23)
Defendant Mitchell and Attical then, according to Cratic, proceeded to stittkéheir flashlights
“maybe one or two inmates” who had yet to lockdowid. gt p. 10.) Cratic did not indicate that
either of these inmates were PlaintiffsSeéid.) More importantly, Cratic testified thadfter
seeing Defendant Mitchell helped up from fleor, he never witnessed Mitchell use anyci®
against Plaintiff Stevensonld(at p. 23.)He explained that Defendant Mitchell “was involved in
the day’s events, but [as far as] having a direct physical altercation withdlygys in question,
no.” (Id. at pp. 2324.) What Cratic witnessed of Defendant Mitchell and Attical was “unrelated.”
(Id. at p. 23.) As such,Cratic’s testimony provideso proof that Defendant Mitchell ever used
excessive force against Plaintiff Stevenson or was in a position to intervene farsecn short,
it is of no moment to these issues.

Given that Plaintiffs point to no other evidence against Defendant Mit¢helf have
failed to create a genuine dispute as to Mitchell’s declaration that he neithdbrcgedgainst
restrained inmates nor saw officers use force against restrained inmates. (Bbz, gd012.)
Accordingly, the CourtGRANTS Defendant Mitckll summary judgment as to Plaintiff

Stevenson'’s idorm failure to intervene and excessive force claims against him.

38 Notably, Cratic’s observation that Defendant Mitchell used a flashlight agairetigsiis consistent with
Mitchell’'s own claim that he used his flashlight to defend himsédfrdfeing struck by an inmateSde
Doc. 24012, p. 1.)

47

ng



C. Failure to Intervene and Excessive Force During Plaintiffs’ Escort Outside of
the D-2 Dormitory

As to their escort claims against Defendant Mitchell, Plaintiffs offer no supgdaiits or
evidence. $eeDoc. 283, pp. 1417; doc. 283, pp. 13, 390; doc. 259, p. 53.)n fact, Plaintiffs
do not mention this purported claim against Defendant Mitchell whatsoever in thvelniodred
forty-eight paragraph global statement of material facgeelDoc. 259.) Their only mention of
Defendant Mitchell in this document concerns the unsupported allegation thatldtktdai
intervene on Plaintiff Stevenson’s behalf in the dormal. gt p. 53.) Thus, the Court finds that
Plaintiffs have failed to support their escort failure to intervene and éxeése claims against
Defendant Mitchell with evidence from which a reasonable jury could find in their.f In short,
these claims are notig more than conclusory allegations devoid of any evidence.

Because Plaintiffs lac&ny evidence that Defendant Mitchell used force past the point o
restraint or was in a position to intervene in the events outsid&oth2se claims cannot proceed
totrial. SeeMoton, 631 F.3d at 134ummary judgment proper where “there is a lack of evidence|
to support the essential elements”’Accordingly, the CourtGRANTS Defendant Mitchell
summary judgment as to Plaintiffs’ escort failure to intervene and excesgieecfaims against
him.

V. Summary Judgment as to DefendanGordon Pittman

At summary judgment, Plaintiffs maintain the following claims against DefariRitman:

(1) failure to intervenen Plaintiff Stevenson’s dorm altercation with officeesd (2)failure to

intervene and excessive force during Plaintiffs’ escort outgieeDoc. 2831, pp. 1#18;see
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alsodoc. 283, pp. 2, 13, 16, 480.) Defendant Pittman seeks summary judgment as to all claims
brought against him by Plaintiffé. (Docs. 240, 240-2.)

A. The Parties’ Arguments

Plaintiffs argue that video evidence, along with deposition testinages Defendant
Pittman at the see of Catanzariti's beating of Plaintiff Stevenson and also outside during
Plaintiffs’ escorts. (Doc. 283, pp. 1#18.) As such, they conclude that he can be found liable
for failureto intervene on Plaintiff Stevenson’s behalf in the d@ma for botHailure to intervene
and excessive force during Plaintiffs’ escort outside of the dorld.) (Defendant Pittman
contends Plaintiffs’ video evidence does not “correspond to a use of force” spttteo Plaintiff
Stevenson’s wdorm failure to intervemclaim. (Doc. 290, p. 11.) As to Plaintiffs’ escort claims,
Defendant Pittman arguése evidence&oes not place him isufficiently closeproximity to a use
of force. (Id)

B. Failure to Intervene During Plaintiff Stevenson’s Dorm Altercation

In sypportof this claim, Plaintiffs point to video evidence of Defendant Pittman standing
behnd Plaintiff Stevenson, specifically at the 11:06:54PM mark on the handheld. vide®
(Doc. 28341, pp. 1#18.) At this juncture, Defendant Pittman was helping Defendant Harrison
escort Plaintiff Stevenson down the steps. (HHV at 11:06:54PM; doc. 274, p. 41.) In additign,

Plaintiffs point to deposition testimony and video evidence showing that DefendamarPit

37 As previouslynoted, in their First Amended Complaint, Plaintiffs set forth their excessige and
failure to intervene allegations and claims generally against all Defendants in this g8géeDoc. 24,
pp.5-19.) Following discovery, however, Plaintiffs have indicated the undisputesl $how that
Defendant Pittman did not use force iaga Plaintiff Stevenson in the dorm, did not use force or fail to
intervene in the force used against Plaintiff Jackson in the dorm, and did not canymilleged
constitutional violations against either Plaintiff in the infirmanBeéDoc. 2831, pp.17-18; see also
doc.283, pp- 2, 13, 16, 320.) Because the parties agree Defendant Pittman did not act unlawfully in these
situations, the Cout&RANTS his Motion for Summary Judgment as to these failure to intervene ang
excessive force claims, (doc.®4andDISMISSES those claims with regard to Defendant Pittm&ied.

R. Civ. P. 56(a).
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agended these same stairs at the exact moment Catanzariti delivered strikes to a praurféedhand
Plaintiff Stevenson. (HHV &22:02:4822:02:50PM; doc. 190, p. 33.) Defendant Pittman had
just entered E2 before going up the subject staircase enodsiry the upper ramp toward where
Plaintiff Stevenson was restrained on the ground. (CAM 8 at 22:09:02—-22:09:21; doc. 240-13
This evidence undisputedly shows that Defendant Pittman was not in a positienteriat
when Catanzariti and other officers dooed to use force on a restrained and handcuffed Plaintiff
Stevenson. The handheld video, in combination with the surveillance camera fodtgshes
that Defendant Pittman was coming up the stairs as Catanzariti struck P&tevghson farther
down the range, antie thus could not have reasonably intervened. From his position an
movement on the stairs, it is doubtful Defendant Pittman could have even observed the gy

strikes Catanzariti delivered, and he denies seeing them atlaenuse offorce, (doc. 24€.3).

Moreover,the videoshows that Defendant Pittman was not in the dorm prior to ascending the

steps, which indicates that Pittman would have had no way to observe any earliefarse of
against Plaintiff Stevenson not caught on video.

Although Plaintiffs have shown that Defendant Pittman was on the upper range close
Plaintiff Stevensorafter Catanzariti delivered the recorded strikes, they have not provided an
evidence showing that Pittman was on the upper rangsuyfiiciently closeproximity to
Stevenson, during a use of forc€SeeDoc. 2831, pp. 1#18; doc. 259, p53.) In their fact
statement, Plaintiffs indicate that witnesses saw excessive force being used agaitift Pla
Stevensorprior to the specifigperiod of forceby Catanzariti that was captured the handheld
video, (doc. 283-1p. 13), buPlaintiffs offer no evidence that force continued to be applied once
these strikes were oveuch that Pittman would have had reason angpaortunity to intevene

(seedocs. 283, 283; 259, pp. 1837). Additionally, Plaintiffs offer no witness testimony
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indicating that Defendant Pittman was around Plaintiff Stevenson when any offidefouse
against him® (SeeDoc. 2831, pp. 17#18.) As such, Plaintiffs have failed to provide sufficient
evidence from which a jury could find that DefendBittmanwas in a position to intervene when

officers used force against Plaintiff Stevenson while he was restra8eMoton, 631 F.3d at

1341 (sinmary judgment proper where “there is a lack of evidence to support the éssentja

elements”). Given that DefendaRittmanhad just entered 2 and was going up the stairs as
Catanzariti struck Plaintiff Stevenson, no reasonable jury could find that he \&gsosition to
intervene.

Accordingly, the CourGRANTS DefendantPittmansummary judgment as to Plaintiff
Stevenson’s iwdorm failure to intervene claim against him.

C. Failure to Intervene and Excessive Force During Plaintiffs’ Escort Outside of
the D-2 Dormitory

As recounted above, Defendant Pittman escorted Plaintiff Stevenson down from the up
ramp and out of 2. (HHV at 11:06:5211:07:59; CAM 8 at 22:13:122:13:40; doc. 263, p. 18;
doc. 192, p. 1). Defendant Harrison assisted him imstkeffort. (d.) Per the video evidence,
Defendant Pittman did noeenterthe dorm prior to Plaintiff Jackson’s escort, which occurred
approximately one minute laterS€eCAM 8 at22:13:1822:14:32.) Defendant Pittman does not
directly dispute this\edence, butheinstead ggues that it does not put him in proximity to a use
of force. (Doc. 290, p. 12.His declaration is silent regarditgs escort oPlaintiff Stevenson,

though it does acknowledge later transporting Stevenson to the hodpdal.204-13.)

% To be sure, Plaintiffs cite the testimony of inmates Cratic and Briscoe in swbgbeir claim that
Defendant Pittman stood behind Plaintiff Stevenson “pfttr [Catanzariti] beat Stevenson with a
hammer,” but this testimony concerns Defendant Pittman escorting Stevenson tlewstairs
approximately four minutes after Catanzariti delivered the strikes to Fl&tevenson that areaptured
onvideo. SeeDoc. 2831, p. 18 (citing doc. 190, pp. 14,418; doc. 191, pp.-81).) Thus, these inmates’
testimoniesdo not support the notion that Defendant Pittman was in proximity to Plaintiff Stevenso
contemporaneolswith Catanzariti's use of foe.
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Plaintiffs’ allegations that they continued to be sulgedb force while being escorted, in
handcuffsfrom D-2 to the infirmary are corroborated by multiple inmate withessege283-1,
pp. 7~9; doc. 259, pp. 64/1.) These witnesseaither sawofficers striking the inmateas they
werebeing escortedut or heard the commotias well as the inmatesties of pain. 1f.) As
described in more detail the Orderon coDefendants Eason, Attical and Ritchie’s Motions for
Summary Judgment, which is beirfiled contemporaneouslyerewith, the Court has reviewedth
evidenceput forth by Plaintiffsand has determinedhat if found credible by a juryit would
support an excessive force claim, a failure to intervene claim, loagatnst the officers involved
in Plaintiffs’ escort to the infirmary® (Doc. 312.)Regarding Defendant Pittman’s involvement,
Plaintiff Stevenson testified that, after the escorting officers got him aheadormitory, “they
jumped [him] in front of the building.” (Doc. 248, p. 13.) Although Plaintiff Stevenson did not
specifically identify Defendant Pittman, he noted thablseconsciousness at times amdild not
recall all the officers who took part in this use of force or who watchédl. at pp. 1314)
Nonetheless, Plaintiff Stevenson testified that “nobody ever even tried to interitemas just
like they didn’t care.” Id. atp. 15.)

Plaintiff Stevenson’s testimony, as well as that of several inmate eyewitesatss a

genuinedispute of material fact as to whether Pittman failed to intervene in othesrefficse of

excessive force against Plaintiff Stevenson outside BeeVelazquez v. City of Hialegh84

F.3d 1340, 1342 (11th Cir. 200@)nding the plaintiff's testimonythat he was beaten by two,

unidentified defendamfficers, “coupled with their admission that they were present, permits the

jury, if it believesthathe was beaten, to find that . . . one [officer] beat him while the other faileg

to intervene”).

3 The Court incorporates by reference, and adopts, this discussion of Plaiviifsnce regarding their
escort failure to intervene and excessive force claims as if fully restated h&en.312.)
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Plairtiff Jackson, who was escorted out eRlater Plaintiff Stevenson, testified thapon
being taken outsidde was attacked at the fenceskyeral awaiting officers. (Do2404, p. 15.)
Next, he claims thatwo unnamed correctional officers continued to sthiks, specifically his
head, as they took him the rest of the way to the infirmary, all in the presence of atlees offio

did not intervene.|d. atp. 17 see alsaloc. 281, p. 4. While DefendanPittman hasot explicitly

beenidentified by Plaintiff Jacksoms being amongst ake officers, the surveillance camera
footage indicates that Defendant Pittmendoubtedlywas outside of E2 when Jackson emerged
less than one minute after Pittman esmbRlaintiff Stevensoautside (SeeCAM 8 at 22:13:18
22:14:45.) Defendant Pittman neither reentered the dorm after his escaintiffF$tevenson
nor did he do sshortly after Plaintiff Jackson was escorted o@e€id.) Furthermore, in his
accaunt, Defendant Pittman does not dispute that he was outsid® @ft Ehis timerather he is
silent with respect to hispparent role in escorting Plaintiff Stevenson from the dorm. (Doe. 240
13.)

Defendant Pittman’s failure to directly dispute thesents notwithstanding, Plaintiff
Jackson has submitted sufficient evidence to create a triable issue as to whether Defémdant Pit
took part in the attack against him outside or failed to intervene degpipeelsence thereThe
relevant video and testimonial eviderstgportdhe reasonable inference that Defendant Pittman,
after escorting Plaintiff Stevenson, was still in the walkway areadeutdi D2 when Plaintiff
Jackson emerged soon thereafter and was beaten. This evidence, if believeg,shaws that
Defendant Pittman either used gratuitous force against a handcuffed Plziokiffon when he
arrived outside or stood idly by while other officers did so.

In sumthen the Court finds Plaintiffs’ evidence, when viewed in their favor, d@ermit

a finding that “the amount of force used [by officdtging their escort] was not reasonable” and
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that Defendant Pittman, as an escorting offigko was present outside, “had the opportunity to
observe that a handcuffed, reiolent [inmate] was being beaten but failed to intervert€irig
v. Reap, 269 F. App’x 857, 860 (11th Cir. 2008) (per curiggtated differently, at present “[w]e
do not know what the true facts are, but we do knowalganuine dispute of material fact exits,
and it precludes granting summary judgment to [] correctional dffifeittmar] on [Plaintiffs’]
8 1983 excessive force and deliberate indifference by failure to intervenes.tlaBearsv.
Roberts, 922 F.3d 1199, 1209 (11th Cir. 2019).

Accordingly, the CourtDENIES Defendant Pittman summary judgment asbtuth
Plaintiffs’ escort excessive force and failure to intervene claims against him.
VI. Summary Judgment as to Defendanfarrod Bennett

At summary judgment, Plaintiffs maintain the following clamgsinst Defendamennett
(2) failure to intervenaluring Plaintiff Stevenson’s dorm altercation with officeasd (2)failure
to intervene and excessive force during Plaintiffs’ escadide (SeeDoc. 2831, pp.19-2Q see
alsodoc. 283, pp. 2, 144, 16, 18) Defendant Bennetteeks summary judgment as to all claims
brought against him by Plaintiff§. (Docs. 240, 240-2.)

A. The Parties’ Arguments

Because thaundisputed evidence shows Defendant Bennett was on the upper ran

alongsideCatanzariti both before and after the disturbaRt&intiffs argue hevas positionedo

40" As previouslynoted, in their First Amende@omplaint, Plaintiffs set forth their excessive force and
failure to intervene allegations and claims generally against all Defendants in this g8géeDoc. 24,
pp.5-19.) Following discovery, however, Plaintiffs have indicated the undisputesl $how that
Defendant Bennett did not use force against Plaintiff Stevenson in the dorm, die fotcasor fail to
intervene in the force used against Plaintiff Jackson in the dorm, and did not canymilleged
constitutional violationsagainst either Rintiff in the infirmary. SeeDoc. 2831, pp. 1920; see also
doc.283, pp. 2, 1314, 16, 18.) Because the parties agree Defendant Bennett did not act unlavithebein
situations, the Cout&GRANTS his Motion for Summary Judgment as to these faitorintervene and
excessive force claims, (doc. 24@GndDISMISSES those claims with regard to Defendant Benné&gd.

R. Civ. P. 56(a).
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intervene on Plaintiff Stevenson’s behalf. (Doc. -28%p. 1920.) Plaintiffs also coend
Defendant Bennett participated in Plaintiff Stevenson’s escltat(p. 20.) Defendant Bennett
disputes this evidence and denies being presentZmien the disturbance began or being near
any fighting or use of force. (Doc. 290, pp. 11-12.)

B. Failure to Intervene During Plaintiff Stevenson’s Dorm Altercation

It is undisputed that Defendant Bennett waarching the £ dormwith Catanzariti and
Ritchie before the disturbance. (Doc. 2B3p. 19-20.)Plaintiffs assert Defendant Bennett was
in the area around Catanzariti throughout the relevant time and could havenatkte protect
Plaintiff Stevenson. Id.) Defendant Bennett claims, however, that after retrieving tools for
Catanzariti, he left E2 and waseitherin the dormwhen thedisturbance beganor ever in a
position to intervene (Id.) On this issue, the parties have submitted contradictory evidence thg
gives rise to a genuine dispute of material fact.

Specifically, against Defendant Bennett's declaration thégfhéhe dorm after retrieving
tools for Catanzariti and did not arrive back in time to intervene, Plaiptiffg to inmate Neely’s
testimony. Id.) Neely identified Defendant Bennett as an officer who was “around” Plaintiff
Stevenson when he was struck with a hammer. (Doc. 263, p. 11.) He also testified<simg
Defendant Bennett come in with Ritchie and seeing the two of $eanch a cell together several
minutesbefore the disturbance broke p(@t. at pp. 13, 26), ande alsadentified Bennett as an
officer who “was there later on” when handcuffed inmates were stridclkat (. 11). In addition
to this testimony, undisputed video evidence shows that Defendant Bennet was on thenpper
in close proximity to Catanzaritind Plaintiff Stevenson, less than eighty seconds after thg
handheld video captured Catanzariti striking Stevenson. (HHV at 11:2:4A4:08PM,;

doc.290, p. 12.) Notably, Defendant Bennett does not cite any video ewdsnch as footage
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of him leaving D2 after passing the tools to Catanzaritfawtageof him entering B2 once the
disturbance had alreathggun—to disproveNeely’s testimony oBennett’'spresencen the upper
rampat the relevant time(SeeDoc. 240-2, pp. 6, 13; doc. 283-1, p. 19; doc. 290, pp. 11-12))

Taken together, and viewed in the light most favorable to Plaintiffs, the evidenaeddd
on this claimsupports the reasonable inference that Defendant Bennett was presemhained
on the upper range for the duration of theee used against Plaintiff Stevensolfia jury were to
credit inmate Neely’s eyewitness testimony, it would be authorized to finB#fi@ndant Bennett
was in a position to intervene in the hammer incident yet did not do so. Moreover, in light of t
undisputedevidencethat Defendant Bennett assisted in the contraband search and was n¢
Catanzariti after he struck Plaintiff Stevenson (as showthe handheld video), it cannot be said
that Neely’s testimony is facially implausibleEven if his “sworn staements turnout to be
exaggerationsr false, they are enough to raise a genuine issue of material fact whether
Defendant Bennett “witnessed the incident but did not attempt to interv&eas’s 922 F.3dat
1209(citations omitted)

Accordingly, the CourtDENIES Defendant Bennegummary judgment as to Plaintiff
Stevenson’sn-dormfailure to intervene claim

C. Failure to Intervene and Excessive Force During Plaintiffs’ Escort Outside of
the D-2 Dormitory

As to this claim, Plaintiffs cite testimony and video that purportedly estabk$endant
Bennett escorted Plaintiff Stevenson out of the dorm, thereby placing him outside ainéffd|
allege that they continued to be beaten. (Doc-288 20.) Plantiffs, however, misconstrue this
evidence.

At the point in time whe inmate Neely and officer Hill identéd Defendant Bennetin

the video footage, he was indeed helping to escort Plaintiff Stevenson, (doc. 263, p. 18; doc. ?
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p. 29), but the videshows Bennett ceased doing so once he reached the bottom of théttairs
at 11:06:5611:07:09PM). On the bottom range, surveillance camera video depicts Defendg
Bennettremaining in B2 while officers escorted Plaintiff Stevenson o((EAM 8 at 2213:20—-
22:13:42; CAM 9 at 22:13:322:1424.) This video further shows that Defendant Bennett
remained on the bottom range while Plaintiff Jackson was escorted out, befogoiateback
upstairs. (CAM 8 at 22:14:622:15:05.) Because Defendant Bennett remained in the dorm whilg
other officers escorted Plaintiffs to the infirmary, he necessarily did not use grdessé against
them or fail to interveni the use of such force during this timehus,the Court finds that, based
on the undisputed video evidence, Defendant Bennett was not a participant ingbe allents
that occurred durin@laintiffs’ escort outside of £2.

Accordingly, the CourGRANTS Defendant Bennett summary judgment as to Plaintiffs’
escort failure to intervene and excessive force claims against him.
VII.  Qualified Immunity

In addition, Defendants assert that Plaintiffs cannot show a violation of thghithEi
Amendment rights, and they are thus entitled to qualified immunity on all claibw. 2402,
pp. 15-16.) Plaintiffs oppose. (Doc. 283, pp. 21-23.)

A. Legal Standard

Qualified immunity shields “government officials performing discretionary fanst. . .
from liability for civil damages insofar as their conduct does not viotégarly established
statutoryor constitutional rights of which a reasonable person would have knowatlow v.

Fitzgerald 457 U.S. 800, 818 (1982%X¢e alsd.ee v. Ferrarp284 F.3d 1188, 11984 (11th Cir.

2002)#  “Qualified immunity is intended to allow government officials to carry outrthe

*1 To rely upon qualified immunity, a defendant first must show that he or she achéd kit or her
discretiorary authority. Maobley v. Palm Beach Cty. Sheriff Dep?83 F.3d 1347, 1352 (11th Cir. 2015).
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discretionary duties without the fear of personal liability or harassing litmapimtecting from
suit all but the plainly incompetent or one who is knowingly violathmgfederal law.” Hoyt v.
Cooks 672 F.3d 972, 977 (11th Cir. 20)2)tation and internal quotations omitted). However, it
does not protect an official who “knew or reasonably should have known that the adiomk he
within his sphere of official respsibility would violate the constitutional rights of the [plaintiff].”

Holmes v. Kucynda321 F.3d 1069, 1077 (11th CR003) (citations and internal quotations

omitted). ‘Overcoming the officiab qualifiedimmunity defense requires a plaintiff to edisib

both that the officées conduct violated a constitutionally protected right and that the right wa

clearly established at the time of the misconduéti¢ocer v. Mills, 906 F.3d 944, 951 (11th Cir.
2018)(citation omitted). The Court has discretinmeciding which of these two prongs to address

first. Pearson v. Callahab55 U.S. 223, 236 (2009).

“[W]hetherthe law clearly established the relevant conduct as a constitutional violation
the time [the defendants] engaged in the challenged acts” turns on whether the defedidatr

warning” that their conduct violated a constitutional rightnes vFransen 857 F.3d 843, 851

(11th Cir. 2017) (citing Coffin v. Brandau, 642 F.3d 999, 1013 (11th Cir. 2011)). In order t

demonstrate “fair warning” and defeat qualified immunity, the plaintiff mustntpim binding
precedent that is materially similar,” show the challenged conduct violated federal law with
“obvious clarity” such that “everyobjectively reasonable government official facing the
circumstances would know that the official’s conduct” was unlawful, detbgteack of materially

similar casdaw. |d. at 852; Gaines v. Wardynski, 871 F.3d 1203, 1209 (11th Cir. Z6iding

precedent comes from “the United States Supreme Court, the Eleventh, @Girdbie relevant

State Supreme Cour{titation and alteration omitted)). When relying on ‘tbkvious clarity”

Here, there is no dispute Defendants were acting within their discretionary guth@éeDoc. 283,
pp.21-23.) The question thus becomes whether qualifiedunity bars the claims against them.

58

U7

|®)




method, the plaintiff may invoke a “broadetearly established principle’ that he asserts ‘should

control the novel facts [of the] situation.’Fransen857 F.3d at 852 (citation omitted). Or, the

plaintiff may show that defendantt®nduct is “so bad that case law is not needed to establish” it$

unlawfulness. 1d. (citation omitted). The “obvious clarity” category has been described a$

“narrow.” Id. (citing Priestey 208 F.3d at 926-27).

At summary judgment, when assessing qualified immunity, the cowrsttake the facts
in the light most favorable to the party asserting the injury,” eliminating all issuest aioféthe

court has the plaintiff's best case before iRbbinson v. Arrugueta, 415 F.3d 1252, 1257 (11th

Cir. 2005) Thus, the court “determine[s] the legal issue of whether the defendant figjdetati

gualified immunity using the version of facts most favorable to the plaintBates v. Harvey

518 F.3d 1233, 1239 (11th Cir. 20@8jtation omitted).

B. Analysisas to Defendants McFarlane, Wells, Milton, and Mitchell

With respect to Defendants McFarlane, Wells, Milton, and Mitchell, the Casralneady
determined that Plaintiffs have failed to adduce sufficient evidencertasanablgury to find
thatthey used excessive foroefailed to intervene, or bothSupraDiscussion SectionsIV. In
its analysis, the Court took care to view the facts in the light most favorablaintifal andto

resolve genuine disputes in their fav@eeid. Even casidering Plaintiffs’ best casRobinson

415 F.3d at 1257, the Court found there was insufficient evidence for Plaintiffs to mé&irgfiain
Amendment claims against Defendants McFarlane, Wells, Milton, and Mijtgssisupra
Discussion SectionsV. In other words, the Court has determitieat these Defendants did not
violate Plaintiffs’ Eighth Amendment rights during the subject prison distedha

Accordingly, Defendants McFarlane, Wells, Milton, and Mitchell are entitled to qualified

immunity onall of Plaintiffs’ excessive force and failure to intervene claims alleged adgagmst t
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SeeAlcocer, 906 F.3dat 951 (officers entitled to qualified immunitywhere the plaintiffs cannot

establish violation of constitutional righfee als®utler v. Norman766 F. Apfx 924, 929 (11th

Cir. 2019)(per curiam) ¢videntiary failure on essential element of constitutional claim entitles thg
defendant to qualifiednimunity). Therefore, the CouRANTS Defendants McFarlane, Wells,
Milton, and Mitchell summary judgement on the basis of qualified immunity.

C. Analysis as to Defendant Pittman

With respect to Defendant Pittman, the Court has already determinéaimdiffs failed
to show he was ever in a position to intervene in the use of force against Plangffison in the
dorm. SupraDiscussion Section V. In making this determination, the Court consideretifai
best case and found that their evidence was insufficient for a jury to find Defenttar@nPi
committed a constitutional violation against Plaintiff Stevenson in the dSa®id. Specifically,
Plaintiffs’ evidence and the undisputed facts show that Defendant Pittmanwea®nehe upper
range in close enough proximity to Plaintiff Stevenson during the relevant time, and tbaisiche
not have intervenedld. In other words, there is no evidence Defendant Pittman committed
constitutional violation against Plaintiff Stevenson insidB-&f. Accordingly, Defendant Pittman
is entitled to qualified immunity on Plaintiffs’ idorm failure to intervene claim against hiee
Alcocer, 906 F.3dat 951 (officers entitled to qualified immunity where the plaintiffs cannot
establish violation ofonstitutional right)see alsd@utler, 766 F. Apfx at929 videntiary failure
on essential element of constitutional claim entitles the defendant to qualifiachity).

However, on Plaintiffs’ escort failure to intervene and excessive force claimsstagain
DefendantPittman the Court found that a genuine dispute of material fact exaste¢d whether
Pittmanwas a participant in these everfipraDiscussion Section VAs explained in Discussion

Section V, Plaintiffs have proffered sufficient evidence, with the disputes fasblved in their
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favor, to establish that Defendant Pittman violated the Eight Amendmédailing to intervene
whatsoever in Catanzariti andhet corrections officers’ use of excessive force against both
Jackson and Stevenson while they were restrained outside2of Buffice it to say here, the
beatings that took place against Plaintiffs when they were escorted outsid a$ bescribed by
them and other witnesses, fall within the core of what the Eighth Amendment tsohibi
“unnecessary and wanton infliction of pain” on restrainednegisting inmates “for the very
purpose of causing harm3eeHudson 503 U.S. at 46 (1992) @leterminingthat prison guards
who placed an inmate “in handcuffs and shagkéand beat him while escorting him to lockdown
used excessive force in violation of the Eighth Amendrmemn though no serious injury
occurred);Reid v. Neal, 688 F. Apg 613, 617 (11th Cir. 2017(per curiam) (stating that
corrections officers who are present at the scene and fail to “take reasonable steps to prot
prisoners from other officers’ excessive use of force are liable under thih Bijmendment for
failure to intervene (citig Skrtich, 280 F.3cat 1300)).

The law of the Eleventh Circuit “prohibit[s] the use of excessive force by a prisoth guar

against an inmate” who is restrained and “pose[s] no continuing threat.” Dawiske, 936 F.2d

1208, 1213 (11th Cir. 1991gitations omitted) (threatening a handcuffed inmate with slurs and

ect

punishment and then pulling him by his ankles from a cage, causing him to fall, constitutes

excessive force)seeHarris v. Chapman, 97 F.3d 499,506 (11th Cir. 1996)evidence that

group of officers restrained inmate with a towel and then beat and verbally harassaftdrhe
refused to submit tofaaircut, sufficient to support jury’s finding of Eighth Amendment violation);

Williams v. CashC.O.l, 836 F.2d 1318, 1320 (11th Cir. 198@llegations that officers

“deliberately broke [inmate’s] elbow after he had ceased to resist thaitsefh return him to his

cell” sufficient to support Eighth Amendment excessive force claim at summanygundy In
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short, “[i]t is excessive force for a jailer to continue using force against a prisooeinehdyhas

been subdued.” Nasseri v. City of Athens, 373 F. App’x 15, 19 (11th Cir. 2010) (per curian

(citing Danley, 540 F.3d at 1309%kee alsdSkrtich, 280 F.3d at 1303'By 1998, our precedent

clearly established that government officials may not use gratuitous forostagagirisoner who
has been already subdued or, as in this case, incapatifatiations omitted)).

Here, both Plaintiffs allege that multiple cartiens officers continued to attack them,
outside of the dorm long after the inciting disturbance was over, while they weteuff@ad and
not resisting and that no erencluding DefendanPittmanr—intervened on their behalf. More
specifically, under Platiffs’ evidence andrersion of the factsthe officers escorting Plaintiff
Stevenson, one of which was Pittman, used gratuitous force against Stevenson oncefdhéside
dorm; and officers who were already outsid@ When Plaintiff Jackson was escortad, one of
whomwas presumably Pittman, attacked Jackson as he emdsgazh that Defendant Pittman’s
involvement with Plaintiff Stevenson’s escort is undisputed, a reasojaplcould infer that
Pittman was one of the officers who either attackethtffa or failed to intervene on their behalf,
or both. Under the Eighth Amendmentn“afficer who is present at the scene and who fails to
take reasonable steps to protect the victim of another ¢ffioee of excessive force can be held
personally lable for his nonfeasan¢eSkrtich 280 F.3cat 1301 (citation omitted). Nonfeasance
by an officer in the face of another officer's excessive force, when that offiae’iposition to

intervene, violates clearly established lad. (collecting cas@ssee alsdvelazquez 484 F.3d at

134142 (rejecting award of qualified immunity because the plaintiff did not know which office
beat him and concluding that a jury is permitted to find that both defentfenars “administered

the excessive force ordhone beat him while the other failed to intervene”).
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Because Plaintiffs’ facts, accepted as true and viewed in their EaaeaypraDiscussion
Section V, show that they were subjected to gratuitous force while outslarial that Defendant
Pittmandid nothingto intervene in this use of force despite being in a position to respond in son
manner, he is not entitled to qualified immuroty Plaintiffs escort excessive force and failure to
intervene claims Skrtich 238 F.3d at 13®(noting that it is clearlgstablishedthat government
officials may not use gratuitous force against a prisoner who has been already 'JuiButiester
208 F.3d at 927 {or do we think particularized case law is necessary to overcome [th
defendants] claim of qualified immunity.That a police officer had a duty to intervene when he
witnessed the use of excessive force and had the ability to intervene was clearlyhestatlis
February 1994.(citations omitted). In short, DefendanPittmanis not entitled to qualified
immunity on these claimas his conductynderPlaintiffs’ version of events, violathis broader
clearly established principle.

Accordingly, the Cott GRANTS in part and DENIES in part DefendantPittmaris
request fosummary judgment on the basis of qualified immunity. Defendatmhanis entitled
to qualified immunity aso Plaintiff Stevenson’s wdorm failure to intervene clainbut he is not
enitled to qualified immunity on Plaintiffs’ failure to intervene and excessive elainsing from
their escort outside of .42

D. Analysis as to DefendanBennett

With respect to Defendant Bennett, the Court has already determined thafféfaited

to show he was a participant in their respective escorts outsid€ oSDpraDiscussion Section

42 As to this denial of qualified immunity, the Court emphasizes “that the fatsaccepted at the
summary judgment stage of the proceedings, may not be the ‘actual’ facts of theRrgestey 208 F.3d

at 925 n.3. However, based on the applicailedard and the facts assumed thereunder, Defendant Pittmal
is not entitled to qualified immunitgn these claims. If appropriate, Defendant Pittman may reasser
qualified immunity based on the facts found at trial by the jury.
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IV. In making this determination, the Court considered Plaihtiést case and found that their
evidence was insufficient for a jury to find Defendant Bennett committed &tatingal violation
against Plaintiffs during their escort from the dor@eeid. Specifically, Plaintiffs’ evidence and
the undisputed factshow that Defendant Bennett neither escorted PlEiniir exited D2 during
the time in which other officers escorted them; thus tbagnot show Defendant Bennett
committed a constitutional violatiagainsthemduring their escortld. Accordingly, Defendant
Bennettis entitled to qualified immunity on Plaintiff@scortfailure to interveneand excessive
force claims against him. SeeAlcocer, 906 F.3dat 951 (officers entitled to qualified immunity
where the plaintiffs cannot establish violatidrronstitutional right)see als®utler, 766 F. Appx
at 929 videntiary failure on essential element of constitutional claim entitlesefieadhnt to
gualified immunity.

However, on PlaintiffStevenson’sn-dorm failure to interver claimagainst Defendant
Bennett, the Court found that a genuine dispute of material fact existed as ta\Beethetfailed
to intervene SupraDiscussion Section V As explained in Discussion Sectiom, Wlaintiffs have
proffered sufficient evidence, with the disputed facts resolved in their favor, to estdimish t
Defendant Bennettiolated the Eight Amendment when he failed to intervene whatsoever in
Catanzarits use of excessive force against Stevenson while heestainedn the upper ramp
of D-2. Suffice it to say herdased on the video and testimonial evidence adduced by Plaintiffg,
and makingall reasonable inferences timeir favor, the Court concludes a reasonable jury could
find that DefendanBennettwas on the upper range during the time in question and was involved
in, orwasin closeproximity to, the use of force against Plaintiff Stevenson while he was restrained

and handcuffedThus, in view of Plaintiffs’ best casBpbinson 415 F.3cat 1257, he Court finds
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there is sufficient evidence that Defendant Benn@blated Plaintiff Stevenson’s Eighth

Amendment rights by not intervening in Catanzariti’'s use of excessiveifotice dorm.
Moreover, as previously set forth, it is a violatiorlaigstandingclearly established law

for an officer to not intervene in the use of excessive fauen that officer is in a position to do

so. E.q., Skrtich 238 F.3d at 136403; Priester 208 F.3d at 927 Likewise, it is a violation of

clearly establishethw to use force against a restrained, compliant inmRgmley, 540 F.3d at
1309. Here, there is eyewitness testimony placing Defendant Benraiffioient proximity to
Plaintiff Stevenson when Catanzariti used an objestrike Stevensopast the pint of restraint
Accepting as true Plaintiffs’ evidence in this regavtiich a jury will be entitled to believéhe
Court concludes that no reasonable officer would find it lawful to allow another officars
presenceto strike a subdued inmatativa hammer ootherwise. In short, Defendant Bennett is
not entitled to qualified immunity on Plaintiff Stevenson’diorn failure to intervene claim.

Accordingly, the CourtGRANTS in part and DENIES in part Defendant Bennett
summary judgment on the basis of qualified immunity. Defendant Bennett iscktaitjualified
immunity & to Plaintiffs’ failure to intervene and excesdioece claims arising from their escort
outside of B2, but he is not entitled to qualified immunity on Plaintiff Stevensordoim failure
to intervene claint?

CONCLUSION
For the above stadl@easonsthe CourGRANTS in part andDENIES in part Defendants

McFarlane, Milton, Wells, Bennett, Pittman, and Mitchell's Motion for &ary Judgment.

43 As to this denial of qualified immunity, the Court again emphasizes “that the,*fastaccepted at the
summary judgment stage of the proceedings, may not be the ‘actual’ facts of theRrgestey 208 F.3d

at 925 n.3. However, based on the agiie standard and the facts assumed thereunder, Defendant Benng

is not entitled to qualified immunitgn Stevenson’s kdorm failure to intervene claimlf appropriate,
Defendant Bennett may reassert qualified immunity based on the facts foundbst thiajjury.
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(Doc. 240;see alsodoc. 2462.) As a result, the Coul?ISMISSES with prejudice all of
Plaintiffs’ failure to intervene and excessiggce claims alleged against Defendants McFarlane,
Wells, Milton, and Mitchell as well aPlaintiffs’ supervisory liability claim alleged against
Defendant McFarlane; the CouMRECTS the Clerk of Court tofERMINATE Defendants
McFarlane, Wells, Milton, and Mitchell as Defendants upon the docket and record of this ca

Furthermore, the CouDISMISSES with prejudice the following claims against Defendant

Pittman: Plaintiffs’ indorm failure to intervene and excessive force claims as well as Plaintiffs|

claims regarding failure to intervene and excessive force in the infirmary. An@€dbe
DISMISSES with prejudice the following claims against Defendant Bennett: Plaintiff
Stevenson'’s kdorm excessive force claim, Plaintiff Jacksonslorm excessive force and failure
to intervene claims, Plaintiffs’ claims regarding excessive force and failureetwerg during
their escort outside of 2, andPlaintiffs’ claims regarding the same duritigpe in the prison’s
infirmary. However, as explained above, the following Eighth Amendment claims have survivg
summary judgment and remain perglibothPlaintiffs’ escort failure to intervene and excessive
force claims against Defendant Pittmand Plaintiff Stevenson’s idorm failure to intervene
claim against Defendant Bennett.

In light of the foegoing disposition, the Cou@RDERS the remainingarties to fileone
joint updated status report withiwenty-one (21)daysof the date of this OrderThe parties shall
addresshestatus of this case and whether the parties are prepared to proceed Thériparties’
report must alsaddress the status of those Defendants who were not suajeist Order or the
companion Order filed contemporaneously herewith, (da2). 3As previously indicated, (docs.
174, 231), the parties have discussed voluntarily dismissing, pursuant to Federal Ruié of C

Procedure 41(a), the following yet to be dismissed Defendants: Carolyn Carrol, &uhee
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Jeffery Mullis, and Joseph White. However, in their Stipulation of Dismissal, (doc, th&2)
partiesdeclined tadismiss these Defendangd they remain in this case. Furthermore, Plaintiffs
have failed to file the requisite proof of service as to Defendants BrandoneGe&zhristopher
Henderson, Candice Hill, John Jones, Justin Swope, and Gene Tootle. Pursuant to Federal Rule
of Civil Procedure 4(m), the @ot ORDERS Plaintiffs to show cause, withitwenty-one (21)
daysof the date of this Order, as to why these Defendants should not be dismissedsfiamtidhi
for lack of timely service In so doing, Plaintiffs must explain these Defendants’ continued
relevancy to this case and what actionable claims, if any, remain against &kitamatively,
Plaintiffs may move to dismiss these Defendants rather than showing cause cetfjeidiiailure
to properly comply with Federal Rule of Civil Procedure 4(m).

SO ORDERED, this 2nd day of October, 2019.

/ W?}Lr

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA
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