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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

ANTONIO SIMMONS,
Plaintiff, CIVIL ACTION NO.: 6:14cv-111
V.

WARDEN STANLEY WILLIAMS; JAMES
DEAL; WAYNE JOHNSON; ERIC
SMOKES; JOHNNYDAVIS; RONNIE
BYNUM; CURTIS WHITFIELD; ANTONIO
ABALOS; JOHNATHAN SANTIAGO;
ZECHARIAH JONES; PAUL GRIFFIN; and
ANDREW MCFARLANE,

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Presently before the Court is Defendants’ Motion to Dismiss, or in the Afigrna
Motion to Compel and to Extend the Discovery PerigdDoc. 100) Plaintiff did not file a
responsive pleadingl RECOMMEND the CourtDENY the portion of Defendants’ Motio
seeking the dismissal of Plaintiff's Complaintor the reasons and in the manset forth
below, te Court GRANTS Defendant’s Motion to Compel andGRANTS IN PART
Defendant’s Motion to Extend the Discovery Period.

BACKGROUND

Plaintiff brought this42 U.S.C. § 1983 actioan October 15, 2015, alleging Defendants
violated Plaintiff's First, Fourth, and Eighth Amendment constitutional rigigsyell as his
rights under the Religious Land Use and Institutionalized Persons Act. (Ddelainjiff seeks

compensatory and punitive damages and injunctive religf.) (Many of Plaintiff's claims
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survived frivolity review, (doc. 9), and Defendants moved to dismiss, (doc. 41). On August
2017, the Court granted in part and denied in pBefendants Motion to Dismiss.
(Docs.93, 95.) Defendants filed their Answer on October 16, 20H0bc. 96),and the Court
then issued &cheduling @eron December 5, 201{doc. 98),settingJanuary 18, 201&s the
discovery deadlineJanuary 25, 2@, as thedispositive motions deadlinand March 1, 2018s

the pretrial order deadline.

Defendants noticed Plaintiff for deposition on December 29, 2017, at 8:15 a.m. at t
Bulloch County Judicial Annex in Statesboro, Georgia. (Doc-20@. 7-9.) Defendants
mailed their noticdoy regular and certified mail to the address Plaintiff provided the Court upoy
release from prisoh. (Docs. 97 1002, p. 16-12.) In his address update notice, Plairgifftes
he is currently homelesad that the addre$® provided is that of a relative who has agreed to
apprise Plaintiff of any legal mail. (Doc. 97.) Plaintiff, however, failed to apfwrahis
deposition,despite Defendants’ counsel and the court reporter waiting more thariferty
minutes for his arrival past the scheduled time. (Doc:2,Qfh 34.) Defendants submit that
Plaintiff neither contacted them prior to the deposition nor after his faituppearat the
scheduled deposition. (Doc. X@0p. 2.) In light of Plaintiff's failure to appear at meticed
deposition, Defendants move for dismissal, or indlternative for anorder compellingPlaintiff
to appear and forty-five day extension of discovery. (Doc. 100-1, p. 4.)

DISCUSSION
Motion to Dismiss
Defendants contend the Court should dismiss Plaintiff's case as a sanctusifédure

to appear ahis deposition. Id. at, p. 2.) In thefrivolity review Order,| advisedPlaintiff that

! Defendants'certified letterof deposition noticavas received and signed for at the address Plaintiff
provided theCourt. (Doc. 100-2, p. 12.)
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“[ul pon no less than five (5) days’ notice of the scheduled deposition date, the Plaintiff shgll

appear and permit his deposition to be taken and shall answer, under oath or solemroatfirmati
any questiorwhich seeks information relevant to the subject enatt the pending action,” and
warned that “[flailing to answer questions at the deposition or giving evasive or intemple

responses to questions .may subject Plaintiff to severe sanctiomgluding dismissal of this

L

case’” (Doc. 10, p. 24 (emphasis in original).) Federal Rule of Civil Procedure 37 aushorizg
courts to sanction parties who do not comply vatbourt’'sdiscovery orderdy, among other
things,dismissing their caseSeeFed. R. Cv. P. 37(b)(2)(A)(v). The Local Rules of this Court,
in addition to the Federal Rules of Civil Procedure, further provide that aifPRictuse of
actionmay be dismissed in the event Plaintiff fails to press his case forwaal R. Civ. P41,
Locd R. 41.1.

Although the Court has instructed Plaintiff regarding his discovery obligations and has
forewarned him of the possibility of sanctions for neglecting those obligatit@n§;durtshould
not dismiss his case at this juncture. In light of Plaintiff's currentélessness and the inherent
difficulty of communication by mail thabrings, the Court finds an additional warning to be
warranted. Moreover, FederaRule of Civil Procedure 37(f) authorizes dismissal as a
sanction when a party disobeys a discovery order, and the Couyeh#&s issue a specific
discovery order regarding this matter. Accordindf RECOMMEND the CourtDENY the
portion of Defendants’ Motionseekingdismissalof Plantiff's cause of action at this time
However, Plaintiff is forewarned that his future failure to participate in desgowill warrant
the dismissal of this action.

Il. Alternative Motion to Compel and Extend Discovery

In the alternative to dismissalDefendand move to compel Plaintiffo submit to a

—

deposition. (Doc. 104Q, p. 4.) Defendants state they have attempted to conduct discovery i




good faith and that Plaintiff hamt contactedhem at all regarding thigeposition (Id. at . 2,

3.) Federal Rule of Civil Procedui®/(a)(1)authorizes courts to compel discovery. Plaintiff

failed to appear at hisoticed deposition on December 29, 2017, and failed to otherwisg¢

communicate with Defendants regarding his attendance at the depositigkiter careful

consideration and for good cause showre Court GRANTS this portion of Defendants’

Motion. The CourORDERS Plaintiff to appear at his next scheduled deposition and to confef

with Defendantscounsel to schedule a prompt date to complete that deposition. Should Plaint
fail to appear or otherwise fail to fulfill his discovery obligations in goothfdahe Court may
dismiss his cause of action for disobeying this Court’s Order and forefadyrosecute his case.
To this end, Defendamtmay file a renewed motion to dismiss in the event Plaintiff fails to
appear at his next scheduled deposition.

Discovery is set to close on January 18, 2018, and dispositive motions are due to be fi
on or before January 25, 201®efendants request forty-five extension ofthese deadlines.
The CourtGRANTS in part this Portion of Defendant’s Motion. Tl@ourt ORDERS that the
currentdiscovery and dispositive motion deadlirzes each extendday fourteen (14) days

CONCLUSION

For the reasons and in the manset forthabove,l RECOMMEND the CourtDENY
the portion of Defendants’ Motion seeking dismissal of Plaintiff's Complaint. ThetCour
GRANTS Defendant'sMotion to Compel andSRANTS IN PART Defendant’'s Motionto
Extend the Discovery Period.

The CourtORDERS any partyseeking to objedo thisReport and Bcommendationo
file specific written objectionsvithin fourteen {4) days of the date on which this Report and
Recommendatiors entered.Any objectionsasserting that th®lagistrateJudgefailed toaddress

any ontention raised in the Complaimustalsobe included.Failure to do so will bar any later
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challenge oreview of the factual findings or legal conclusions of the Magistiadgel See28

U.S.C. 8§ 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985)opy of the objections must be

served upon all other parties to the action. The filing of objections is not a proper vehiq
through which to make new allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judgeill make ade novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made bitggstrate ddge. Objections not
meeting the specificity requirement set out\abwill not be considered by a Districudge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judjge Court DIRECTS the Clerkof
Court to serve a copy of this Report and Recommendation upon the Plaintiff.

SO ORDERED, this 12thday ofJanuary, 2018.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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