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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

ANTONIO SIMMONS,

Plaintiff, CIVIL ACTION NO.: 6:14cv-111
V.

WARDEN STANLEY WILLIAMS; JAMES
DEAL; WAYNE JOHNSON; ERIC
SMOKES; JOHNNYDAVIS; RONNIE
BYNUM; CURTIS WHITFIELD; ANTONIO
ABALOS; JOHNATHAN SANTIAGO;
ZECHARIAH JONES; PAUL GRIFFIN; and
ANDREW MCFARLANE,

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

This matter comes before the Court uglaintiff's failure to comply with the Court’s
Ordess, (docs. 101, 104 and his failure to prosecute this action. For the following reasons,
RECOMMEND that the CourtGRANT Defendants’Motion to Dismiss (doc. 103, and
DISMISS without prejudice Plaintiff's claims for his failure to comply with his discovery
obligations, failure to follow the Court’'s directives, and failure to prosecutefurther
RECOMMEND that the CourDIRECT the Clerk of Court to enter an appropriate judgment of
dismissal ando CLOSE this caseandDENY Plaintiff leave to appeah forma pauperis.

BACKGROUND
On October 15, 204, Plaintiff, proceedingoro se, filed a Complaint contesting certain

conditions of his confinement whilacarceratedcat Smith State Prison in Glennwa|l Georgia.
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(Doc. 1) With his Complaint, Plaintiff filed a Motion to ProceedForma Pauperis, which the
Court granted on October 16, 2014. (Docs..R, 4

After the requisitdrivolity review of Plaintiff's Complaint, | concluded that Plaintiff set
forth viableFirst AmendmentfFourthAmendmentEighth Amendment, Fourteenth Amendment
and Religious Land Use and Institutionalized Persons Act (“RLUIPA”), 423J&2000cc-kt
seg., claimsagainst Defendants(Doc. 9.) | ordered service of Plaintiffs Complaint and also
provided instructions to Plaintiff regarding the prosecution of this actidnat(pp. 20-25 The
Court instructed Plaintiff that if he “does not press his case forward, the Coudismags it for
want of prosecutioh (Id. at pp.24-25.) The Court specifically informed Plaintiff of his
obligation to respond to a motion to dismiss within fourtebf) flays of service of such a
motion. (d.) The Courffurtherexplained that, should Plaintiff fail to respond to such a motion,
the Court will assume that he does not oppose the Motidr). Additionally, the Courtadvised
Plaintiff that failure to respond could result in his case being dismissed for lgckssfcution.
(Id.) Finally, the Courwarned Plaintiff that failure to fully cooperate in discovery “malyjsct

Plaintiff to severe sanctions, including dismissal of this.tadd. (emphasis in original).)

Defendard filed their firstMotion to Dismiss on Octob&; 2015, to which Plaintifffiled
a Responsen opposition. (Docs. 41 54) The Court issued a stay for the pendency of
Defendants’ Motion to Dismiss (Doc. 44.) Following a series of otions and filings by
Plaintiff, the Court granted in part and denied in part Defendants’ Motion to Dismiss on Augu
9, 2017. (Doc. 93.)After Defendants filed their Answer, the Court lifted the stay and isaued
scheduling order with a discovery deadline of January 18, 2018. (Docs. 96, 98, 99.)

On January 11, 2018, Defendants filed a Motion to Dismiss, or in the Alternative, Motio

to Compel and to Extend the Discovery Period. (Doc. 100.) Defendant’s filed thisnMot




becausePlaintiff failed to appear for his noticed deposition afadled to communicate
whatsoevewith Defendant@boutthis scheduled deposition. (Doc. 100, p. 2; Doc-200The
Court denied in part and granted in part Defendants’ Motion, ordering Plaintiff to dpp&as
next scheduled deposition and granting an extension of discovery. {@bg.In its Order, lhe
Court advised that the Federal Rules of Civil Procedure authorize dismissal astianséorc
disobeying discovery orders and forewarned Plaintiff in no uncertain téhadshis failure to
participate in discovery will warrant the dismissal of this actionld.) ( Yet again, Plaintiff
failed to appear for his noticeteposition (doc. 1032), and Defendants filed another Motion to
Dismiss as a result, (doc. 103).

On February 13, 2018, out of an abundance of caution, the Geferred ruling on
Defendants’ Motion and ordered Plaintiff to “file any response in oppositiddbetendants’
Motion for a dismissal or to inform the Court of his decision not to oppeskin fourteen (14)
days. (Doc. 104.) The Court again alerted Pidiiff that, should he fail to respond to the Motion
to Dismiss, the Court would presume he does not oppose the Mdlid. In addition, the
Court provided Plaintiff with a copy of Federal Rules of Civil Procedure 41 and 12 to émsture
he had full ntice of the requirements of the Rules regarding motions to disni&g$. Rlaintiff,
howeverhas nofiled a response to Defendanksotion to Dismiss.

DISCUSSION

The Court must now determine how to address Plaintiff's failureotaply with this
Court’'s Ordersand his discovery obligationiis failure to respond to Defendantdotion to
Dismiss and his failure to prosecutdn light of Plaintiff's trifecta of error andof the reasons

set forth below, IRECOMMEND that the CourtGRANT Defendants Motion to Dismiss,




DISMISS without prejudice Plaintiff's Complaint andDENY him leave to appeah forma
pauperis.
l. Dismissal forFailure to Appear At Noticed Deposition

Federal Rule of Civil Procedure 37(@)thorizes district courts to sanction atpavho,
after being served with proper notice, fails to appear for his deposition. A court snagssin
action as a sanction fdhe party’s failure to appear for a noticed deposition. Fed. R. Civ. P.
37(d)(3), (b)(2)(A)(v). “[T]he sanction oflismissal is a most extreme remedy and one not to be

imposed if lesser sanctions will do.Hashemi v. Campaigner Publ'nsc., 737 F.2d 1538,

1538-39 (11th Cir. 1984) (upholding dismissal pursuant to RecCiv. P. 37(d)). However, the
court “retains he discretion to dismiss a complaint where the party’s conduct amounts &mflagr
disregard and willful disobedience of the court's discovery ordergl’ at 1539 (citation

omitted); see alsoBonaventure v. Butler, 593 F.2d 625, 626 (5th Cir. 1979) @aetiff's

repeated failure to appear for deposition warranted dismissal of his suipsejudic@.’ In
determining whether lesser sanctions will suffice, the presence or absenddutifess is a
relevant considerationrBA Charles Alan Wright, Arthur R. Miller & Richid L. Marcus Federal

Practice and Procedu§e?2291 (2d ed. 1995).

Under Federal Rule of Civil Procedure 41(b), a “district court is authorized, or
defendant’s motion, to dismiss an action for failure to prosecute or to obey a arrtoor

federal rule,” but a dismissal with prejudice is “a sanction of last res@Gaforth v. Owens, 766

F.2d 1533, 1535 (11th Cir. 1985). In dismissing a case under Rule 41(b), the Court consid
whether (1) the party has exhibited a clear reconkt#y or (2) has been willfully contempt, and

whether lesser sanctions would not suffidd. (citation omitted). Dismissal pursuant to Rule

! All decisions of the former Fifth Circuit issued before October 1, 1981biading precedent in the
Eleventh Circuit._Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc).
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41(b) “upon disregard of an order, especially where the litigant has been forewganerally is

not an abuse of discretion.” Moon v. Newsome, 863 F.2d 835, 837 (11th Cir. 1989).

Moreover, where a litigant has failed to comply with discovery rules ancedetaturt

orders, dismissal under Rules 37(d) and 41(b) is coextensdexKelly v. Old Dominion

Freight Line, Inc, 376 F. App’x 909, 9135 (11th Cir. 2010) (per curiam) (upholding

magistrate judge’s dismissal under either Rule 37(d) or 41(b) where thdgked to appear at
his noticed deposition and failed to timely respond to other discovery re@fiestshe court

previously denied the defendant’s fisinctionsmotion and warned the partipat dismissal

would be warranted for subsequent discovery violations); Reed v. Fulton Cty. Gov’t, 170

App’x 674, 675676 (11th Cir. 2006) (affirming dismissal under Rules 37(d) and 41(b) where

the pro se party failed to appear at his deposition and disregarded the court’s ordeellcogn
him to do so).

In this case, Plaintiff's willful disobedience of theederal Rules of Civil Procedure
regarding discovergnd this Court’s discovery Ordersabundantlyclear. As Defendants point
out in their Motion to Dismiss, Plaintiff missed not one, but two noticed depositions cthredse
being scheduled approximately five miles from Plaintiff's address ofdeqDoc. 103L, pp.2—
3.) Plaintiff failed to communicate with Defendants afdrked his obligatiorto conduct
discovery in good faith. Even more egregious, Plaidigfbbeyedhis Court’s Order compelling
his deposition appearance, (doc. 101), and failed tothe€tburt’'s ample warnings of dismissal
for his failure toparticipate in discovery(id. at pp. 3, 4; doc. 9, pp. 2285). Plaintiff's repeated
disregard andabsent behavior have wasted precious judiogslourcesand shownwillful
contempt. Given Plaintiff's total fiaire to engage in discovery and failure to comply with this

Court’s Orders, a lesser sanction than dismissal will not do.
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Accordingly, the Court shouldRANT Defendants’ unopposed Motion to Dismiss, (doc.
103), andISMISS without prejudice Plaintiff's case.
Il. Dismissalfor Failure to Prosecute and Follow this Court’s Orders

A district court may dismiss a plaintiff's claims for failure to prosecute puotsta
Federal Rule of CiviProcedured1(b), and the court’s inherent authority to manage its docket.

Link v. Wabash R.R. Co., 370 U.S. 626 (196@pleman v. St. Lucie §. Jail 433 F. Appx

716, 718 (11th Cir. 2011(citing Fed. R. Civ. P. 41(b) and Betty K Agencies, LtdM/V

MONADA, 432 F.3d 1333, 1337 (11th C2005). In particular, Rule 41(b) allows for the
involuntary dismissal of a plaintiff's claims where he has failed to prosebote claims,
comply with the Federal Rules of Civil Procedure or local rules, or follow 4 oader. Fed. R.

Civ. P. 41(b);seealsoColeman 433 F. App’x at 718Sanders v. BarrettNo. 0512660, 2005

WL 2640979, at *1 (11th Cir. Oct. 17, 200®)ting Kilgo v. Ricks, 983 F.2d 189, 192 (11th Cir.
1993));cf. Local R. 41.1(b) (“[The assigned Judge may, after notice to counsel of resoad,

gponte . . . dismiss any action for want of prosecution, with or without prejudicel,] . . . [based or]
willful disobedience or neglect of any order of the Court.”) (emphasis omittedilitidnally, a
district court's“power to dismiss is an inherent aspect of its authority to enforce its orders arn

ensure prompt disposition of lawsuitsBrown v. Tallahassee Police Dgp205 F. App’x 802

802 (11th Cir. 2006) (quoting Jones v. Graham, 709 F.2d 1457, 1458 (11th Cij. 1983)

It is true that dismissal with prejudice for failure to prosecute is a “sanctiorto. be
utilized only in extreme situations” and requires that a court “(1) concladdéar record of

delay or willful contemptexists; and (2) mak[e] an implicit or explicit finding that lesser

2 |n Wabashthe Court held that a trial court may dismiss an action for failupeoecute “even without
affording notice of its intention to do so.” 370 U.S. at 633. Nonethetesise case at hand, the Court
advised Plaintifon multiple occasionthat hisfailure to respond to the Motion to Dismiss would result in
dismissal of this action.

I

_
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sanctions would not suffice.” _Thomas v. Montgomery Cty. Bd. of Educ., 170 F. App’x 623

625-26 (11th Cir. 2006) (quoting Morewitz v. West of Eng. Ship Owners Mut. Prot. & Indem

Ass’n (Lux.), 62 F.3d 1356, 1366 (11th Cir. 19953&ealsoTaylor v. Spaziano, 251 F. App’x

616, 619 (11th Cir. 2007) (citinilorewitz, 62 F.3d at 1366). By contrast, dismissaihout
prejudice for failure to prosecute is not an adjudication on the meritdharefore, courts are
afforded greater discretion in dismissing claims in this maniaylor, 251 F. App’x at 619;

seealsoColeman 433 F. Appx at 719;Brown, 205 F. Appk at 802—-03.

While the Court exercises its discretion to dismiss casesoaiition dismissal of this
action without prejudice is warrante&eeColeman 433 F. App’x at 719 (upholding dismissal
without prejudicdor failure to prosecut&ection 1983 complainthere plaintiff did not respond

to court order to supply defendant’s current address for purpose of semag®r, 251 F.

App’x at 626-21 (upholding dismissal without prejudice for failure to prosecute, because

plaintiffs insisted on going forward with deficient amended complaint raliaer complying, or
seeking an extesion of time to comply, with court’s order to file second amended complaint)
Brown, 205 F. App’x at 80203 (upholding dismissal without prejuditar failure to prosecute
Section 1983 claims, whepaintiff failed to follow court order to file amended complaint and
court had informed plaintiff that noncompliance could lead to dismissal

Despite the Court advising Plaintiff on multiple occasions of his obligation to respond t
DefendantsMotion to Dismiss and the consequences for failing to resgdods. 9, 45, 104),
Plaintiff has not filed any opposition to DefendartarrentMotion. Indeed, other thatwice
updating his addresPBJaintiff has not taken any action in this casewer severmonths. Thus,
it is clear that Plaintiff has ignored his obligations to prosecute this case aaolioto this

Court’s directives. Accordingly, Plaintiff's failure to follow this Court’'©rders and his failure

(@)




to prosecute his casprovide independent, additional grounds for the CourDi8BMISS
Plaintiff's case.
II. Leave to Appealin Forma Pauperis

The Court should also deny Plaintiff leave to appe&brma pauperis. Though Plaintiff
has, of course, not yet filed a notice of appeal, it would be appropriate to addréessuthat the
Court’s order of dismissalSeeFed. R. App. P. 24(a)(3) (trial court may certify that appeal is not
taken in good faith “before oafter the notice of appeal is filed”).

An appeal cannot be takem forma pauperis if the trial court certifies, either before or
after the notice of appeal is filed, that the appeal is not taken in good faith..S28. |
1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this context must be judged by an objecti

standardBusch v. ©@unty of Volusia, 189 F.R.D. 687, 691 (M.D. Fla. 1999). A party does not

proceed in good faith when he seeks to advance a frivolous claim or argueetioppedge v.
United States369 U.S. 438, 445 (1962). A claim or argument is frivolous when it appears th
factual allegations are clearly baseless or the legal theories arautalliggmeritless.Neitzke v.

Williams, 490 U.S. 319, 327 (1989%arroll v. Gross 984 F2d 392, 393 (11th Cir. 1993).

Stated another way, an forma pauperis action is frivolous, anthus, not brought in good faith,

if it is “without arguable merit either in law or fact.Napier v. Preslicka, 314 F.3d 528, 531

(11th Cir. 2002);see also Brown v. United States, Nos. 407CV085, 403CR001, 2009 WL
307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysis of Plaintiff's failure to comply with discoveityrdao
follow this Court’s directivesand failure to prosecute, there arenam4{rivolous issues to raise
on appeal, and an appeal would not be taken in good faith. Thus, the Court BRbINd

Plaintiff in forma pauperis status on appeal.
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CONCLUSION

For the abovestated reasond, RECOMMEND that the CourtGRANT Defendants’
Motion to Dismiss, (doc. 103), afISMISS without prejudice Plaintiff's claimsfor his failure
to comply with his discovery obligations, failure to follow the Court’s directived,failure to
prosecute. | furtheRECOMMEND that the CourDIRECT the Clerk ofCourt to enter an
appropriate judgment of dismissal andabOSE this case an®ENY Plaintiff leave to appeal
in forma pauperis.

The CourtORDERS any party seeking to object to this Report and Recommendation tg
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so willybatea
challenge or review of the factual findings or legal conclusions of the Magistrdte JSee28

U.S.C. 8§ 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must |

served upon all other parties to the action. The filing of objeci®nm®t a proper vehicle
through which to make new allegations or present additional ewadenc

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set abbve will not be considered by a District Judde.
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United

States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi




judgment entered by @&t thedirection of a District JudgeThe Court DIRECTS the Clerk of
Court is to serve a copy of this Report and Recommendation upon the parties.

SO ORDERED and REPORTED and RECOMMENDED, this 9th day of March,

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2018.
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