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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

ANTONIO SIMMONS,
Plaintiff, CIVIL ACTION NO.: CV614-111
V.

STANLEY WILLIAMS, Warden; JAMES
DEAL, Deputy Warderof Security;WAYNE
JOHNSON, Deputy Warden of Care and
Treatment; ERIC SMOKES, Unit Manager;
JOHNNY DAVIS, Lieutenant; RONNIE
BYNUM, Lieutenant and DHOCURTIS
WHITFIELD, Sergeant of CERT Team;
ANTONIO ABALQS, C.O. Il of CERT Team;
JOHNATHAN SANTIAGO, C.O. Il of CERT
Team ZECHARIAH JONES, C.O. Il of
CERT TeamGRIFFIN, C.O. Il of CERT
Team and ANDREW MCFARLANE,
Captain

Defendants.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed at Smith State Prison in Glennville, deediiled a
cause of action pursuant to 42 U.S§C1983and the Religious Land Use and Institutionalized
Persons Ac(*RLUIPA"), 42 U.S.C. § 2001, et seq., contesting certain conditions of his
confinement. The undersigned has conducted an initial review of Plaintiff's Gompka
required by 28 U.S.C. § 1915A. For the reasons set forth below, the undersign
RECOMMENDS Plaintiff's official capacity claims against all Defendansgexual abuse
claims, stanehloneverbal threats claims,sulstantive due process claimend deprivation of

property claimsas well as his monetary damages claims pursuant to the RLUIPA again
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Defendants Whitfield, Santiago, Abalos, and Griffie DISMISSED. Plaintiff's request fothe
issuance of areliminaryinjunctionshould beDENIED at this time. The Court ORDERS that
a copy of Plaintiff's Complaint and this Ordstall be served upon Defendants Bynum,
Whitfield, Abalos, Santiago, Williamd)avis, Deal, Jones,McFarlane, Smokes, Griffin, and
Johnson The Court provides additional instructions to Plaintiff and Defetsdaertaining to the
future litigation of this action, which the parties are urged to read and follow.
STANDARD OF REVIEW

In anycivil action in which a prisoner seeks redress fronoxegnmental entity or officer
or employee of a governmental entity, Section 1915A requires the @oseteen the complaint
for cognizable claims before or as soon as possible after docketing. The court misst tthiem
complaint or any portion of the complaint that is frivolous, malicious, fails to stel@m upon
which relief maybe granted, or seeks monetary damages from a defendant who is immune fra
such relief. 28 U.S.C. 88 1915A(b)(1)(&).

In conducting this initial review, the Court must ensure thatrisoner plaintiff has
compliedwith the mandates of theiBon Litigation Reform Act, 28 U.S.@8 1915 & 1915A.
However, in determining compliance, t@eaurt shall be guided by the longstanding principle

that pro se pleadings are entitled to liberal constructiodaines v. Kerner404 U.S. 519, 520

(1972); Walker v. Dugger, 860 F.2d 1010, 1011 (11th Cir. 1988).

In addition, the Court is guided by the Eleventh Circuit Court of Appeals’ opinion in

Mitchell v. Farcass112 F.3d 1483, 1490 (11th Cir. 1997). Nitchell, the Eleventh Circuit

interpreted the langge contained in 28 U.S.@.1915(e)(2)(B)(ii), which is nearly identical to
that contained in the screening provisions Sdction 1915A(b). As the language of

Section1915(e)R)(B)(ii)) closely tracks the language of Federal Rule of Civil

m



Procedure2(b)(6), the court held that the same standards for determining whether to dismiss fo
failure to state a claim under Rule 12(b)(6) should be appli¢detanitial review ofprisone

complaintsunder Sectioril915(e)(2)(B)(ii). Mitchell, 112 F.3d at 1490. While the court in

Mitchell interpreted Sectioh915(e), its interpretation guides thisut in applying the identical
language oBection1915A.

A dismissal pursuant to Sectid®15A (b)(1) for failure to state a claim is governed by
the same standards as dismissals for failure to state a claim under Federal Ruld of
Procedurel2(b)(6). Seedones v. Bock, 549 U.S. 199, 215 (2007o survive dismissal for
failure to state &laim, “a complaint must contain sufficient factual matter, accepted as true, tp

state a claim to relief that is plausible on its facAshcroft v. Igbal 556 U.S. 662, 678 (2009)

(internal quotation omitted).A plaintiff must assert “more than labedsid conclusions, and a

formulaic recitation of the elements of a cause of action will not” suffidell Atl. Corp. v.

Twombly, 550 U.S. 544, 5582007). Because “[p]ro se pleadings are held to a less stringent

standard than pleadings drafted by attorneys[,]” they are liberally constBoegr X v. Harris
437 F.3d 1107, 1110 (11th Cir. 2006).
PLAINTIFF'S ALLEGATIONS

Plaintiff asserts a broad spectrum afntentionsin his Complaint. His farranging
allegations includeclaims of excessiveuses offorce, violations of his religious rights, and
retaliation for his exercise of free speech.

Plaintiff contends thahe was subjected to two (2) instances of excessive force and
violations of his First Amendment rights on April 12, 2013. Specifically nBthasserts that

Correctional Emergency Response Team (“CERIificers, led by Defendants Whitfield and




Santiagoordered Plaintiffto take his clothes off andsubmit to a cavity search According to
Plaintiff, this cavity search required him to take off his clothes, come to thélapa bend over
at the waist, and spread his lmgks so officers auld visually inspect the anal cavityPlaintiff
contends he and his cell mate informed Defendant Santiago that they could not be isethespre
of anotler man while naked, as to do so is against their religious beliPfsc. 1, p.7.) Plaintiff
alleges he and his cell mate requested that they be allowed another mamhieh to comply
with the order Plaintiff maintains he made several pléashe officers to allow hinto comply
with the directive without violatingisreligious beliefs.

Defendants Whitfield, Santiago, Abalos, and Griffin approached his cell once again, af
Plaintiff states he and Defendant Whitfield were able to agreemanaer in which to have this
search conductedld. at p. 9.) Plaintiff allegesDefendant Whitfield dishonored this agreement,
andDefendant Abalos sprayed him with mace, which caused him to suffer pain, suffering, a

injuries. (Id. at p. 10.) Accordng to Plaintiff, he did nothing to warrant being sprayed with

mace. Plaintiff statesthat he was forced to stay in his cell, which was filled with mace, and he

could not breathe and lost consciousnd®sintiff alsoclaims thawhen members of the CERT
eventually came back to his cell, he informed Defendant Abalos that he needed medi
attention Plaintiff further contends Defendant Abalos once again instructed him to cortiply w
the drective to submit toa strip search, and Plaintiff complied ovédijextion and under the
threat of more force.

Plaintiff allegesDefendants Williams, DeallohnsonMcFarlane,and Smokes watched

as these events were happening and did nathiiay at p. 12.) Plaintiff avershe was taken to

! Plaintiff also asserts that his cellmate was subject to the same s&artie extent Plaintiff wishes to
set forth claims on behalf of his cellmate, he cannot ddAn.individual unquestionably has the right to
litigate his own claims in federaburt . . . The right to litigate for oneselfiowever, does not create a
coordinate right to litigate for othersWalker v. Brown, Case No. CV11105, 2012 WL 4049438, at *1
(S.D. Ga. Aug. 14, 20123dopted by 2012 WL 405038 (S.D. & Sept. 13, 2012)
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the showers, and the water was far too hot, which intensified the burning and pain fromehe m
spray. Plaintiff states he called to Defendant Williams while he was in the shower and tol
Defendant Williams he was in pain, yet Defenddfiliams simply told him to comply with
given orders next timePlaintiff asserts Defendants Williams, Deal, and McFarlane knew he wa
in pain and in need of medical attention but did nothing to help him.

Plaintiff contends he was taken from the showsdren one of the officers, who he
believes to be Defendant Abalos, grabbed him “inappropriately on the buttddk.at p. 13.)
Plaintiff also averefendant Abalosiraggechim to the medical unit using thehicken wing”

maneiver under the direction of Dehdant Whitfield which caused great paiand the

dislocation ofhis shoulder.Plaintiff states he was dragged to the shower and to medical while

exposing his‘awrati >—which Plaintiff describes as the area between his waist and-knees
because he and his cell matere only givenone (1) pair of boxer shorts(ld. at p. 12, 19
Plaintiff allegesthe medical staff provided no medical treatment whatsoeyt. at p. 15.)
Plaintiff alsoclaims Defendant Griffinvideotaped everythinthat occurral in the medical unit
until Defendant Whitfield directed him to turn off the camerBlaintiff asserts Defendant
Smokes noticed Plaintiff was “messed all up” because he did not follow orders, leatBxetf
Smokes did nothing to help himld(at p. 14.) Plaintiff contends$e was not allowed to clean or
sanitizehis cellfor one to two weeks once he returriedt, even though everything in the cell
was covered in mace spray.

Plaintiff sayshe was given a false disciplinary report later this samebdested on failure
to follow instructions. (Id. at p. 16.) Plaintiff also claims Defendant Abalos served the

disciplinary report on him and reminded Plaintiff that he had bede to withdraw his

2 Plaintiff uses the word “aura”, but it appears “awrah” is the correct spellingsoivtird in the given
context See http://islamicdictionary.tumblr.com/pst/5658467793/awralrabicis-atermused last
accessed April 28, 2015.
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grievances. Plaintiftateshe and several other inmatealled the Prison Rape Elimination Act
(“PREA”) hotline and reported the alleged sexual assault and misconduct by the offick)s
Plaintiff assertshe filed a grievance about the events of April 12, 2013, on April 15, 2013
Plaintiff also assertBefendant Johnson approached him two days &atdrthreatened him with
disciplinary reports and other measures because of the grievance hantiléddr calling the
PREA hotline (Id. at p. 17.) Plaintiff allegeshereceived another false disciplinamsport from
Defendant Johnson. Plaintiff contends thduring the disciplinary hearings on these two
disciplinary reports, he was denied his rights to call withesses and to presgsricevby
Defendant Bynum.

Plaintiff allegesDefendant Bynum imposed severe and unconstitutional punishment o
him, and this was done for the purposesetdliation. Specifically, Plaintiff contends Defendant
Bynum imposed the following sanctions against him: nine (9) months’ outdoor recreatig
restriction and 450 days’ commissary, telephone, and package restrictions. According
Plaintiff, the sanctions he received “resulted in conditions of confinementrthatech worse
than what is normal for prisoners.1d(at p. 19.) Plaintiff contends that the events of Ap2i
2013, andhe events resulting thereafter, were put into motion because he was falsedygarfcus
being a member of a gang two ntlas prior. (Id. at pp. 19-21.)

Plaintiff also setdorth events which allegéd occurred fromJune 13, 2013through
April 3, 2014. According to Plaintiff, thessvents occurred as a result of Defendants retaliating
against him because he filed grievanc8gecifically, Plaintiffclaims Defendants Williams and
Johnson approached him on June 14, 2013, andehesiitim by stating the grievances he was
filing had gotten him “in trouble”, and Plaintiff should stop if he “knew what was bestiifor

(Id. at p. 21.) Plaintiff states he was “harassattlahreatened” by Defendants Abalos and Jones
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while he wagn theintakeareaon June 19, 2013Plaintiff also states Defendants Williams and
Deal threatened him on July 5, 2013, based on the grievances and other paperwork Plaintiff
filed. According to Plaintiff, Defendants Williams and Smokes camnleis cell ad threatened
him on July 30, 2013, and Defendant Williams told Plaintiff he would have the CERT officer|
(including Defendants Whitfield, Santiago, Abalos, Griffin, and Joheg)him and that he was
trying to find a “justifiable” way to kill him. 1@.) Plaintiff maintains Defendant Williams
directed Defendants Whitfield, Santiago, Abalos, Griffing Jons and other CERT members to
make Plaintiff shave and to use force if necessary, even though Plaintiff inftneradt was
against his religious betlis to shave. However, Plaintiff avalre CERT members were called
away and did not return.

Plaintiff maintains he was threatened with several acts over the course of seveha mo
time, yet these threatened acts did not ocqld. at pp. 2225.) As an exception, Plaintiff states

he was shaved or forced to shaweviolation of his religious beliefsPlaintiff further contends

Defendant Davidid a “shakedown” of his cell on November 4, 2013, and took some of his

property. Plaintiff also contesdDefendant Davis forced him to shave on this same date an
“said something about the papers [he] filedd. at p. 23.)

Plaintiff claims he was removed from his cell on February 6, 2014, and placedarda “h
cell” for no reason at all. According to Plaintiff, a hard cell is a “punishment telljd his
placement in this cefis clear that it was done in retalian[.]” (Id. at p. 24.)However, Plaintiff
fails to allege who is responsible for this move.

Plaintiff names each Defendant in mslividual and official capacity

had
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DISCUSSION

Plaintiff's allegations implicate numerous theories of liability, and the nsigleed
addresses each of these in turn. Tusirtaccepts Plaintiff's nowonclusory factual allegations
as true, as it must at ghstage.
l. Official Capacity Claims

To the extentPlaintiff brings claims againsDefendants in their official capacities for
monetary relief, his claims are due to be dismissed under the doctrine of Eleventhmfeanend
sovereign immunity. It is well established that the Eleventh Amendment to the United State
Constitution bars 42 U.S.C. 8§ 198®netary damagedaimsagainst the state or an agerafy

the state.SeePennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89(1984). A lawsuit

against acorrectional officer in his official capacity is no different from a suit against th

government itself; such a defendant is immuBenith v. Fla. Dep’t of Corr., 318 F. App’x 726,

728 (11th Cir. 2008) (citindPowell v. Barrett 496 F.3d 1288, 1308 & n.27 (11th Cir. 2007)).

Furthermore, Eleventh Amendment immunity also shields states and statrsoffi their

official capacity from suit under the RLUIPASossamon v. Texas  U.S. | 131 S. Ct.

1651 @pr. 20,2011) Accordingly,Plaintiff's monetary damages claims agaieathDefendant
in his official capacity should bdismissed
Il. Sexual Abuse

A. Underlying Allegations

Plaintiff apparently seeks to assert an Eighth Amendment claim with his allegations th
he hadto submit to a cavity search and that Defendant Abalos brushed against or grabk
Plaintiff's buttocks. A prison official's sexual assautif a prisoner may violate the Eidht

Amendment because sexual assha#t “no legitimate penological purpose and is simply not part

at
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of the penalty that criminal offenders pay for their offenses against soci8geBoxer X v.
Harris 437 F.3d 1107, 1111 (11th Cir. 2008)nder Eleventh Circuit law, “severe or repetitive
sexual abuse of a prisoner by a prison officah violate the Eighth Amendment.” Boxer X
437 F.3d at 1111.However, {t]o prove an Eighth Amendment violation based on sexual abuse,
a prisoner must show that he suffered an injury that was objectively andesulffiserious and
that the prison dicial had a subjectively culpable state of mindid.

In Boxer X, the Eleventh Circuit Court of Appeals “concluded thaiemale prison
guards solicitation of a male prisones’manual masturbation, even under the threat of reprisal
does not present more than de minimis injury and affirmed the dismissal of the Eighth
Amendment claim.” 437 F.3d at 1111.(internal citation and punctuation omitted). The
Eleventh Circuit explained that th@aintiff failed “to satisfy the objective component of the
appicable standard in that he has not alleged any injury, let alone an injunyiciestifgravity

to establishan Eighth Amendment violation.1d.; seeAllen v. McDonough, No. 4:0CV-469-

RH-GRJ, 2011 WL 4102525, at *5 (N.D. Fla. Aug.17, 2011) (collecting cases in support of the
proposition that “one incident of nenolent harassment alone [is] not sufficient to meet the
cruel and unusual punishment standardtiopted by 2011 WL 4103081 (N.D. Fla. Sept. 14,
2011).

Even if Plaintiff was forced to submit to a cavity search and Defendant Abalobaway
brushed againsor grabbedPlaintiff's buttocks, Plaintiff fails to showan injury which is

sufficiently seriougo give rise to afcighth Amendment violation SeeMotonv. Walker, 545 F.

App’x 856, 860 (11th Cir. 2013nffirming the grant of summary judgment in favor of a prison

guard who conducted a visual cavity search of the plaintiff which requiredohiremove his




clothing, bend at the waist, spread his buttocks, and cough on three occaSionsg¢quently,
Plaintiff's putative sexual assault claimsder the Eighth Amendment shoulddismissed®

B. Nonfeasance

As a ratural consequencaf the insufficiency of Plaintiff's Eighth Amendmeséexual
abuseclaims Plaintiff cannot sustain a cause of action against Defenddiliams, Deal,
Johnson, McFarlane, and SmokKes their allegednonfeasance failing to come to Plaintiff's
aid. According to Plaintiff, Defendants Williams, Deal, Johnson, McFarlane, and Smoke
witnessed this alleged “sexual assault” and dichingt to prevent or correct.it It is not
necessary that a correctional officer actually participate icdhstitutional volationin order to
be held liable undeBection1983. Rather;an officer who is present at the scene and who fails

to take reasonable steps to protect [a] victim of” the constitutional violatem e held liable

for his nonfeasance. SeeSkrtich v. Thornton 280 F.3d 1295, 1301 (11th Cir. 2002) (citing

Fundiller v. City of Cooper, 777 F.2d 1436, 1442 (11th Cir. 198Hpwever, because Plaintiff

was not subjected to an Eighth Amendment violation via the strip search, tteroffiatching
the stripsearch cannot be held for failing to intervene. THRIajntiff's nonfeasance claims

against Defendants Williams, Deal, Johnson, McFarlane, and Smokes shdidohissed

® The Court notes Plaintiff's assertion that his sexual abuse complaint was “salstéintfter

investigation. (Doc. 1, p. 17.) Nevertheless, Plaintiffistual allegations do nogstablish a sufficient
injury, which is essential to sustaining a cause of actiater the Eighth AmendmenA prisoner has a
constitutional right to bodily privacy “because most people have aatpmsise of privacy in their
genitals and involuntary exposure of them in the presence of people of the other sex may b#yespeci
demeaning and humiliating.Fortner v. Thomgs983 F.2d 1024, 1030 (11th Cir. 1993) (internal citation
omitted). Thedecision on whether a prisoherconstittional right to bodily privacy has been violated
must be made on a cabg-case basis.ld. “Relevant factors include the scope of the intrusion, the
manner in which it was conducted, the place in which it was conducted, and the justifizaiiotiating

it.” Irvin v. Smith No. CV604024, 2005 WL 1863279, at *8 (S.D. Ga. May 24, 2005) (cited v.
Wolfish, 441 U.S. 520, 559 (1979)Plaintiff's allegations do not establish tlaaty alleged sexual abuse
was of repetitive nature or that he was forte expose himself in front of a female.
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[II.  Verbal Threats

As laid out above, Plaintiff alleges that defendargsbally intimidatedand threatened
him. (See e.q, Doc. 1 at 24.) However, as to almost all of these threats, Plaintiff does nc
contend that Defendants actedtbem In a similar context,he Eleventh Circuit haaffirmed
the dismissal of claims based on prison officials’ threats “because the defendantsanesdr

out these threats.'Hernandez v. Fla. Dep't of Corr., 281 F. App’x 862, 866 (11th Cir. 2008)

(citing Edwards v. Gilbert867 F.2d 1271, 1274 n.1 (11th Cir. 1989))he courtfurther held

that “verbal abuse alone is insufficient to state a constitutional claild.” Thus, Plaintiff's
claims that Defendant®Villiams, Johnson, Smokes, Santiago, and Whitfielmmmitted
constitutional violations tough unfulfilled threateimg and verbalharasment should be
dismissed*
V.  Preliminary Injunctive Relief Claims

Plaintiff has requested that this Court entepraliminary and permanernhjunction
against all Defendants.To obtain apreliminary injunction the movant must show: (1) a
substantial likelihood of ultimate success on the merits; (2) an injunction octpreterder is
necessary to prevent irreparable injury; (3) the threatened injury outweighs rthetha
injunction or protective order would inflict on the nomvant; and (4) the injunction or

protective order would not be adverse to the public interest. Schiavo ex rel. Schindler

Schiavg 403 F.3d 1223, 12226 (11th Cir. 2005). In this Circuit, an “injunction is an

extraordinary and drastic remedy not to be granted unless the movant clearly hestatbles

* This analysis does not apply to any threats that were made to force Plaintiff notciseekiar religion.
As set forthbelow, Plaintiffs RLUPIA and Free Exercise claims will proceed. Thus, Plaicdifi show
that Defendants substantially burdened his religion through threatened aduxditionally, the threats
may be used to support Plaintiff's allegations of free speech violatiBasPittman v. Tucker213 F.
App’'x 867, 870 (2007) (prison officidlstatement that prison officials would do “something drastic” if
prisoner continued to file grievances could support first amendment retaliation). clelowever, the
threatscannot constitutstandalone constitutional violatisn

11
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‘burden of persuasioras to the four requisités. Horton v. City of Augustine, Fla., 272 F.3d

1318, 1326 (11th Cir. 2001). Plaintiff has redtisfied the prerequisitéer a preliminary
injunction. Specifically, Plaintiff fails todemonstrate¢hat he has a substantial likelihood for
success on the merits of his surviving claims. Accordingly, Plaintiff's reghestid bedenied
at this time However, this is not to say dMtiff cannot sustain a viable claim for injunctive
relief, as noted in Section VI of this Report. Rather, this recommendation spelgk$o
Plaintiff's request for the issuance of injunctive relief at this time.
V. Due Process Claims

A. Substantive Dwe Process

Plaintiff alleges that Defendant Bynum placed restrictions on his outdomaten as
well as his use of the commissary, telephone, and receipt of packadjéisat these restrictions
were worse than what other prisoners receivédhe Due Process Clause protects against

deprivations oflife, liberty, or property without due process of l&wKirby v. Siegelman, 195

F. 3d 1285, 1290 (11th Cir. 1999) (quotiddS. CoNsT. AMEND. XIV). The Supreme Court has
identified two situationg which a prisoner can be deprived of liberty such that the protection of
due process is required: (1) there is a change in the prisormmnditions of confinement so
severe that it essentially exceeds the sentence imposed by the court; and (2) tihesState
consistently given a benefit to prisoners, usually through a statute or admtivespolicy, and

the deprivation of that benefiimposes atypical and significant hardship on the inmate in

relation to the ordinary incidents of prison lifeld. at 129091 (quoting Sandin v. Conner, 515

U.S. 472, 484 (1995)).Plaintiff fails to allege sanctionsimposed byDefendant Bynum as a
result of disciplinary proceedings that would plausibbnstitutean “atypical and significant

hardship” on Plaintiff in ration to the ordinary incidentsf prison life. Instead, Plaintiff makes
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a bare allegation that the imposed sancticanssed a change in his conditions of confinement
which were much worse than those conditions for prisoners in the general popul&tien.
when construed in the light most favorable to Plaintiff, this allegation dutestate a plausible
claim for a due process violations. Thus, Plaintiff's substantive due process against
Defendant Bynum should lismissed®

B. Deprivation of Property

The intentional deprivation of property gives rise to a due process clause violation wh

the government fails to provide an adequate post deprivation rengstHudson v. Palmer

468 U.S. 517, 533 (1984). Pursuant to O.C.8.A1-104, Georga has created a civil cause of

action for the wrongful deprivation of personal prope®geByrd v. Stewart, 811 F.2d 554, 555

n.1 (11th Cir. 1987). As the alleged deprivation of Plaintiff's property occurred in @gorgi
Georgia law provides the appragde remedy. Plaintiffnakes no allegation that he has pursued
this remedy. Thus, Plaintiff's claim that Defendant Davis took his property on Neaves
2013, should bdismissed

C. Procedural Due Process

However, Plaintiff's procedural due process claims against Defendant Bynund shou
proceed. Plaintiff contends he was not allowed to call witnesses or to presenteddeng
his disciplinary proceedingsAn inmate states a cognizable claim for the deprivation of his
procedural due process rights under the Fourteenth Amendment when he alleges\thtotepri
of a constitutionally protected liberty or property interest, state action, arstitabanally

inadequate procesryder v. Oxendine, 24 F.3d 175, 177 (11th Cir. 1998pnstitutionally

adequate process requires compliance with the minimum due process proteatanded to an

® As set forthbelow, Plaintiff’s claims of free speech retaliation should proceed past this initial review
Accordingly, Plaintiff should be allowed to support his retaliation claims estlence of Defendarst’
Bynum'’s restrictions antis claim that those restrictions constitd retaliation.
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inmate in prison disciplinary proceeding$) the right to receive written notice of the charges
against him at least 24 hours before his hegar{2) the right to call withesses and present
documentary evidence, where doing so would not be unduly hazardous to institutional safety
correctional goals; and (3) the right to receive a written statement setting forth tipéngisc

committee’s findings of fact. Wolff v. McDonnell, 418 U.S. 539, 5686 (1974). Under the

liberal construction that the Court must apply at this stage, Plaintiff states #lelalsm that
Defendant Bynum violated these rights.
V1. Religious Exercise Claims
A. RLUI PA
The RLUIPA provides:
No government shall impose a substantial burden on the religious exercise of a
person residing in or confined to an institution, as defined in section 1997 of
[Title 42], even if the burden results from a rule of general applicability, unless
the government demonstrates that imposition of the burden on that person-

(1) is in furtherance of a compelling government interest; and

(2) is the least restrictive means of furthering that compelling government
interest.

42 U.S.C. 82000cci(a). A plaintiff bears “the initial burden of proving” a policy or action

“implicates his religious exercisedolt v. Hobbs, U.S. __ , 135 S. Ct. 853, 862 (Jan. 20,

2015). TheRLUIPA protects “any exercise of religion, whether or not compelled by, or tentra
to, a system of religious belief[.]42 U.S.C. § 2000e&(7)(A). A plaintiff also has the burden
of establishig the policy or action “substantially burden[s an] exercise of religi¢gtolt,
U.S.at__ ,135S. Ct. at 862.

According to Plaintiff, being undressed in front of other men and having to shave h

beard imposed a substantial burden on the exercise of his religi@nCourt must accept such
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assertions as true in conducting a frivolity review. Thus, Plaintiffadigusets fortta plausible
cause of action pursuant to the RLUIPA against Defendants Whitfield, Santiagos Abat
Griffin. However, such a claim is limited to potential injunctive relief.

“Section 1997 defines an institution as a facility or ingbtuthat, among other things,
‘is owned, operated, or managed by, or provides services on behalf of any State or politi

subdivision of a State.” _Ish Yerushalayim v. United States, 374 F.3d 89, 92 (2d Cir. 200

(quoting 42 U.S.C. § 1997(1)(A)). Th&LUIPA creates a private cause of action for a prison

inmate if section 3 is violated, and further provides that the complaining patcaéssful, may

‘obtain appropriate relief against a governmentSiith v. Allen 502 F.3d 1255, 1269 (11th
Cir. 2007) (quoting 42 U.S.C. 8§ 20006&¢a)), andabrogated on other grounds by Sossamon
___US. , 131 S. Ct. 165XThe phrase ‘appropriate relief’ in [the] RLUIPA encompasses
monetary as well as injunctive relief.id. at 1271. However, “a prison@laintiff’s right to
monetary relief is severely circumscribed by the terms of the Prisoner LitigattomRAct
(“PLRA"), 42 U.S.C. § 1997(e)(sic).ld. The PLRA provides that a prisoner may not bring a
federal civil action “formental or emotional injury suffered while in custody without arpri

showing of physical injury.” 42 U.S.C. § 1997(sgealsoNapier v. Preslicka314 F.3d 528,

532 (11th Cir.2002) (construing 8§ 1997(e) as barring a prisoner from obtaining compensat
damages for solely mental or emotional harm while he is in custddgjeover, the Eleventh
Circuit has held thaBection 3 of the RLUIPA (42 U.S.C. § 200atc“cannot be construed as

creating a private action against individual defendants for monesanagkes.” Smith v. Allen

at 1275.
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For these reason®laintiff's monetary damages claims against Defendavitgtfield,
Santiago, Abalos, and Griffin under the RLUIPA are barred and shoutlisimessed though
Plaintiffs RLUIPA claims for injunctive ref against these Defendants will proceed.

B. Free Exercise Claims

“To establish a violation of his right to free exerciseplaintiff “must first establish that

a state actor imposed a “substantial burden” on his practice of religifilkinson v. GEO

Grp., Inc, No. 1410215, 2015 WL 1526642, at *2 (11th Cir. Apr. 7, 201{&)ing Church of

Scientology Flag Serv. Org., Inc. v. City of Clearwater, 2 F.3d 1514, 1549 (11th90B)).

The defendantsan then suppotheir conduct on the ground thitiey applied a “neutral law of

general applicability]” Emp’t Div., Dep’t of Human Res. of Or. v. Smith, 494 U.S. 872, 879

(1990). ‘In the prison context, the state actor can also defend the action ifréasohably
related to legitimate penologicaiterests’ Wilkinson, 2015 WL 1526642, at *2 (quoting

Turner v. Safley, 482 U.S. 78, 89 (1987Y0 prove that his religious exercise was substantially

burdeneda plaintiff “must present evidence that he was coerced to perform conduct that h
religion forbids or prevented from performing conduct that his religion reduirdg.; cf.

Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d 1214, 1227 (11t2@4) (concluding

that, under the Religious Land Use and Institutionalized Persons‘@ubstantial burden’
must place more than an inconvenience on religious exercise; a ‘substantial burdémn’tés a
significant pressure which directly coerces the religious adherent to cohi®mwn herbehavior
accordingly.”). Plaintiff's allegatiors of beingundressed in front of other men and having to
shave his beard arguably set fofthe exercise claimagainst Defendanté/hitfield, Santiago,

Abalos, and Griffin.
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VIlI. Retaliation Claims
“It is an established principle of constitutional law thatinmate is considered to be
exercising his First Amendment right of freedom of speech when he complains to tméspris

administrators about the conditions of his confinenmer8ee e.qg.,Farrow v. West, 320 F.3d

1235, 1248 (11th Ci2003). It is also established that an inmate may maintain a cause of actio
against prison administrators who retaliate against him for making such euspla. “To
prevail, the inmate must establish these elements: (1) his speech was corshtyirotected;

(2) the inmate suffered adverse action such that the adminisratiegedly retaliatory conduct
would likely deter a person of ordinary firmness from engaging in such speech; and (& #ere

causal relationship between the retaliatory action and the protected Sp&agcith v. Mosley

532 F.3d 1270, 1276 (11th Cir. 2008) (citiBgnnett v. Hendrix, 423 F.3d 1247, 1250, 1254

(11th Cir.2005)).

Here, Plaintiff's assertions that he filed grievances and made complaints to the PRE
hotline are constitubnally protected speechAdditionally, Plaintiff arguably asserts that a
prisoner of “ordinary firmnessinay have been deterred from exercising his First Amendment
rights based on Defendants’ actioi@ennett 423 F.3d at 125X6ting “adverse effect” geends
on the context of the alleged action and focuse%tmn status of the speaker, the status of the
retaliator, the relationship between the speaker and the retaliator, and the nttenetaliatory

acts[ ]”) (citing Thaddeus-X vBlatter, 175 F.3d 378, 398 (6th Cir. 1999)). ThB&intiff makes

sufficient allegatiors that the alleged retaliatory actions of Defendants Bynum, Johnson
Whitfield, Abalos, Williams, Davis, Deal, Santiago, and Jones caaiséddverse effect” to the

exercise of higirst Amendment rights.
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VIIl.  Eighth Amendment Claims (Excessive Use of Force/Deliberate Indifference)

In addition, he Eighth Amendment’s proscription against cruel and unusual punishment

imposes a constitutional duty upon prison officials to take rebfonaeasures to guarantee the
safety of prison inmates. This duty to safeguard also embodies the principle exXfrngsbe

Court in Estelle v. Gamble 429 U.S. 97, 104 (1976), forbidding prison officials from

demonstrating deliberate indifference to therious medical needs of inmates. Farmer v.
Brennan 511 U.S. 825, 832 (1994}t is alsoa wellsettled principle thatthe unnecessary and

wanton infliction of pain . . . constitutes cruel and unusual punistinreriolation of the Eighth

Amendment. Whitley v. Albers 475 U.S. 312, 319 (1986) (quoting Ingraham v. Wright, 430
U.S. 651, 670 @77) (internal quotes omitted)). Plaintiff arguably sets f&itthth Amendment
claims againsDefendants Whitfield, Abalos, Santiago, (excessive use of fmdaleliberate
indifference) Williams, Deal, Smokes,McFarlane,and Griffin (deliberate indifference only).
To be clear, Plaintiff's sanctioned Eighth Amendmeatms are based on his assertitms he
was sprayed with maamjustifiablyand was dragged to the showers, wittbgedlycaused the
dislocation of his shoulder.
IX. Supervisory Liability

According to Plaintiff, Defendants Williams, Deal, Johnson, Smokes, and McFailane, 3
of whom hold supervisory positions, encouraged and/or ordered Defendants AbaldgldyVhit
and Santiago taise an excessive amount of force against Plaintiff.Section1983 actions,

liability must be based on something more than a theory of respondeat superior. Bryant v. Jo

575 F.3d 1281, 1299 (11tbir. 2009);Braddy v. Fla. Dep’t of Labor & Employment Set33

F.3d 797, 801 (11th Cir. 1998). A supervisor may be liable only through personal participati

in the alleged constitutional violation or when there is a causal connection bethee
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supervsor’s conduct and the alleged violationdd. at 802. “To state a claim against a
supervisory defendant, the plaintiff must allege (1) the supetsiparsonal involvement in the
violation of his constitutional rights, (2) the existence of a custorpoticy that resulted in
deliberate indifference to the plaintsf constitutional rights, (3) facts supporting an inference
that the supervisor directed the unlawful action or knowingly failed to prevent(#) arhistory
of widespread abuse that put the supervisor on notice of an alleged deprivatienttieat failed
to correct.” Barr v. Gee 437 F. App’x 865, 875 (11th Cir. 2011Rlaintiff's allegations that
Defendants Williams, Deal, Johnson, Smokes, and McFarlane ordered or otherwis@agsat
their subordinates to violate Plaintiff's constitutional rights arguably set forth ighthE
Amendment clainagainst these Defendants.
X. Fourth Amendment Claim

Finally, Plaintiff's claim that he was subjected to a strip search sets forth a plausib

Fourh Amendment violation.The Fourth Amendment “right of the people to be secure in their

persons . . against unreasonable searches and seizures” generally requires a law enforcement

officer to have probable cause for conducting a seakdts. CoNsT. amend. IV. “Probable
cause exists where ‘the facts ancumstances within [an offices] knowledge and of which
[he] had reasonably trustworthy information [are] sufficient in themselves t@mntaa man of
reasonable caution in the belief that' an offense has been or is being committed,” and t

evidence bearing on that offense will be found in the place to be searched. Brinegar v. Uni

States 338 U.S. 160, 1756 (1949) (quotingCarroll v. United States267 U.S. 132, 162

(1925)). The Fourth Amendment does not prohibit strip searches, including visual body cavi
inspections, of convicted prisoners and detainees, even absent reasonable suspi@on th

prisoner is carrying contraband, so long as the searches are conducted in a reasonable and
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abusive manner.Bell v. Wolfish, 441 U.S. 520, 558 (1979%0owell v. Barrett 541 F.3d 1298

(11th Cir. 2008). Given his allegations that the search in this case was conducted in &
unreasonable and abusive mannRlaintiff arguably sets forth a claim under the Fourth
Amendment against Defendants Abalos, Whitfield, and Santiago.

CONCLUSION

These allegations, when read in a light most favorable to the Plaintiff, &rgstabte
colorable claims for relief under 42 U.S.&1983 and 28 U.S.G8 1915A against Defendants
Bynum (procedural due proceasd retaliation); Whitfield, Abalos, and Santiago (excessive
force, deliberate indifferenceetaliation, religion claims,and Fourth AmendmentWilliams,
Deal, McFarlane, andmokes (excessive fac deliberate indifference), Griffin (deliberate
indifferenceand religionclaims); Davis (retaliatiorand religion claims); Jones (retaliatioajd
Johnson(excessive forceand retaliation A copy of Plaintiffs Complaint and a copy of this
Order shalbe served upon Defendants Bynum, Whitfield, Abalos, Santiago, Williams, Smoke
Griffin, Deal, JohnsonDavis, Jones, and McFarlarig the United States Marshal without
prepayment of cost.

It is my RECOMMENDATION that Plaintiff's official capacity claims against all
Defendantsas well as his sexual abuse claims, standalone verbal threats claims, substantive
process claims, deprivation of property claims, and Plaintiffs monetary daroges under
the RLUIPA be DISMISSED. It is also myjRECOMMENDATION that Plaintiff's request for
the issuance of an injunction BENIED at this time.

Any party seeking to object to this Report and RecommendatiiRBERED to file
specific written objections within fourteen4(l days of the date on which this Report and

Recommendation is entered. Any objections asserting that the Magistratdaligdgm address
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any contention raised in tl@mplaintmust also be included. Failure to do so will bar any later
challenge or review of the factual findings or legal conclusions of the Magisidge.5ee28

U.S.C. 8§ 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must |

served upon all other parties to the action.
Upon receipt of objections meetirige specificity requirement set out above, a United
States District Judge will makeda novo determination of those portions of the report to which

objection are made and may accept, reject, or modify in whole or in part, the findings o

recommendations made by the Magistrate Judge. Objections not meeting the gpecific

requirement set out above will not be considered by a District Judge. The Cléduxfis
DIRECTED to serve a copy of this Report and Recommendation Bpantiff.

The Court also provides the following instructions to the parties that will appilyet
remainder of this action and which the Court urges the parties to read and follow.

INSTRUCTIONS TO DEFENDANTS

BecausePlaintiff is proceedingn forma pauperis, the undersigned directs that service be
effected by the United States Marsh&keb. R. Civ. P. 4(c)(3). In most cases, the marshal will
first mail a copy of the complaint to the Defentlaby firstclass mail and request that the
Defendants waive formal service of summoRisD. R. Civ. P. 4(d); Local Rule 4.7. Individual
and corporate defendants have a duty to avoid unnecessary costs of serving the summons
any such defendant whails to comply with the request for waiver must bear the costs of
personal service unless good cause can be shown for the failure to return the weaibveR.
Civ. P.4(d)(2). Generally, a defendant who timely returns the waiver is not required toransw
the complaint until sixty (60) days after the date that the marshal sent the requesvéor wa

FED. R.Civ. P.4(d)(3).
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IT IS FURTHER ORDERED that Defendants are hereby granted leave of court to take

the deposition of the Plaintiff upon oral examinati FED. R. Civ. P. 30(a). Defendantare

further advised that the Court’'s standard 140 day discovery period will commence upon the

filing of the last answer. Local Rule 26.1. Defendants &malure thaall discovery including
the Plaintiffs deposition and any other depositions in the ca@secompletedwithin that

discovery period.

In the event that Defendants take the deposition of any other person, Defendants
ordered to comply with the requirements of Federal Rule of Civil Proceduras3the Plaintiff
will likely not be in attendance for such a deposition, Defendants shall notify Rlainttie
deposition and advise him that he may serve on Defendants, in a sealed envelope, within ten
days of the notice of deposition, written questions the Plaintiff wishes to propouin to t
witness, if any. Defendants shall present such questions to the witnessnsduetig the
deposition. ED.R.Civ.P.30(c).

INSTRUCTIONS TO PLAINTIFFE

IT IS FURTHER ORDERED that Plaintiff shall serve uym Defendants or, if
appearance has been entered by counsel, upon their attorneys, a copy of every further pleadi
other document submitted for consideration by the court. Plaintiff shall incldlde¢heioriginal
paper to be filed with the Clerk ofo@rt a certificate stating the date on which a true and correct
copy of any document was mailed to Defendants or their cousel. R. Civ. P. 5. “Every
pleading shall contain a caption setting forth the name of the court, ¢heftttie action, [and]
the file numbef. FeD. R. Civ. P.10(a). Any paper received by a district judge or magistrate
judge which has not been filed with the Clerk or which fails to include a captionestifecate

of service will be disregarded by t@®urt and returned tive sender.
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Plaintiff is charged with the responsibility of immediately informing t@surt and
defense counsel of any change of address during the pendency of this action. Local Rule 1
Failure to do so may result in dismissal of this case.

Plaintiff has the responsibility for pursuing this case. For example, if Plaintiff wishes tg
obtain facts and information about the case from Defendants, Plaintiff misteimiscovery.
Seegenerally, ED. R.Civ. P. 26, et seq. The discovery period in this case will expire 140 days
after the filing of the last answer. Local Rule 26.1. Plaintiff does not need the gemusthe
Court to begin discovery, and Plaintiff should begin discovery promptly and complete it withi
thistime period Local Rule 26.1.

Interrogatories are a practical method of discovery for incarcerated peSeeBeD. R.

Civ. P.33. Interrogatories may be served only guadyto the litigation, and, for the purposes
of the instant case, this mearsatt interrogatories should not be directed to persons or

organizations who are noamedas Defendants. Interrogatorigsall not be filed with the court

Local Rule 26.6. Interrogatories are not to contain more than tfigaty25) questions.FeD.
R.Civ. P.33(a). If Plaintiff wishes to propound more than tweiintg (25) interrogatories to a
party, Plaintiff must have permission of tBeurt. If Plaintiff wishes to file a motion to compel,
pursuant to Federal Rule of Civil Procedure 37, he shéitdtl contact the attorneys for
Defendants and try to work out the problem; if Plaintiff proceeds with the motion foetone
should also file a statement certifying that he has contacted opposing counsel in aitgood f
effort to resolve any dispute about discover§ep. R. Civ. P. 26(c); 37(a)(2)(A); Local
Rule26.7.

Plaintiff has the responsibility for maintaining his own records of the case. iftifla

loses papers and needs new copies, he may obtain them from the Clerk of Court at thee stan
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cost of fifty cents($.50) per pagelf Plaintiff requests copies of any documents including the
docket sheet, the Court will presume that Plaintiff consents to the charge of fifty cent
($.50) per page from the Plaintiff's prison trust account, and the Gurt will seek collection
of such an amount from the Plaintiff's account The Court may require the prepayment of
fees prior to providing copies of any documents.

If Plaintiff does not press his case forward, the court may dismiss it fat ofa
prosecution. ED.R.Civ.P.41; Local Rule 41.1.

It is the Plaintiffs duty to cooperate fully in any discovery which may be initiated by

Defendants. Upon no less than five (5) days’ notice of the scheduled deposition date,

Plaintiff shall appear and permiiis deposition to be taken and shall answer, under oath or

solemn affirmation, any question which seeks information relevant to the saoigder of the
pending action. Failing to answer questions at the deposition or giving evasive or gteompl
resposes to questions will not be tolerated and may subject Plaintiff to severe sanctior

including dismissal of this case

As the case progresses, Plaintiff may receive a notice addresssnlitsel of record
directing the parties to prepare and submit a Joint Status Report and a P@@dsadOrder.
A plaintiff proceeding without counsel may prepare and file a unilateraisSR¢port and is
requiredto prepare and file his own version of the Proposed Pretrial Order. A plaintiff who i
incarcerated sl not be required or entitled to attend any status or pretrial confevdnchk
may be scheduled by the Court.

ADDITIONAL INSTRUCTIONS TO PLAINTIFF REGARDING
MOTIONS TO DISMISS AND MOTIONS FOR SUMMARY JUDGMENT

Under this Couit Local Rules, a party opposing a motion to dismiss shall file and serv

his response to the motion within fourteen (14) days of its servViEailure to respond shall
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indicate that there is no opposition to a motioh.ocal Rule 7.5. Therefore, Hlaintiff fails to
respond to a motion to dismiss, the Court will assume that hendv@ppose the Defendants’
motion.

Plaintiff's response to a motion for summary judgment must be filed within twenty

one (21) days after service of the motion. Local Rules 7.5, 56.1. The failure to respond to sug¢

motion shall indicate that there is no opposition to the motion. Furthermore, eashahfatt
set forth in the Defendants’ statement of material facts will be deemed admitesh un
specifically controvertedby an opposition statement. Should Defendants file a motion for
summary judgmenglaintiff is advised thahewill have the burden of establishing the existence
of a genuine dispute as to any material fact in this case. That burden cannotiduk bgarr
reliance on the conclusory allegations contained within the complaint. Should #edBef’
motion for summary judgment be supported by affidawtmust file countewaffidavits if he
desires to contest the Defendants’ statement of the facts. Shuoailfhil to file opposing
affidavits setting forth specific facts showing that there is a genuine disputeafoany factual
assertions made in Defendants’ affidavits will be accepted as true and summary juagyen
be entered against the Plaintiff pursuant to Federal Rule of Civil Procedure 56.

SO ORDERED and REPORTED and RECOMMENDED, this 29th day of April,

2015.

e v

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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