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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

DERRICK PAUL HOLMES
Plaintiff,
V.

WARDEN STANLEY WILLIAMS; MR.
MOURAD; JAMES DEAL; MR. SMOKES;
MS. MARTIN; SARGENT CAS; EARL
TOPPINGS; RICHARD BUNCH; JOHNNY
DAVIS; ERIC YONG; CARLOS DELGADO;
OFFICER WEST,; UNIT MANAGER
BLAND; OFFICER SANDERS; DR. COOK;
CERT TEAM WHITEFIELD; OFFICER
GEORGE; UNKNOWN CERT TEAM
MEMBERS; OFFICER JONES; UNKNOWN
SMITH STATE PRISON NURSES; TOOL,;
TOUCHA; COCHA; BRIAN OWENS; and
NATHAN DEAL,

Defendants.

ORDER and REPORT AND RECOMMENDATION

Doc|

CIVIL ACTION NO.: 6:15¢cv-12

Plaintiff, who is currently incarcerated @alhoun State Prisoim Morgan Georgiahas
filed a cause foaction pursuant to 42 U.S.C. 983 contesting certain conditions of his
confinement while housed 8mith State Prison iGlennville, Georgia. (Doc. 1, pp-3) Also
before the Court are several Motions filed Phaintiff: a Motion to Amend/Correct Complaint
(doc. 15) a Motion to Compel Discovery (doc. };1a Motion to Appoint Counsel (doc. )18a
Motion for Permanent InjunctiorMotion for Temporary Restraining Order (doc; @)Motion

for Help (doc. 12) and a Motion for Preliminary Injunction and Motion for Temporary

RestrainingOrder (doc. 15)
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For the reasonthat follow, Plaintiff’'s Motion to AmendCorrect Complainfdoc. 15)is
GRANTED, and the Clerk of Court IBIRECTED to make the corresponding changes upon
the docket ofthis cag, as instructed more specifically belowIn addition Plaintiff is
ORDERED to show causewithin thirty (30) daysof the date of this Ordewhy hisComplaint

as anended should not be dismissed without prejudice alouse of the judicial process.

Plaintiff's Motion to Compel Discovery (doc. 11) and Motion to Appoint Counsel (doc. 18) are

hereby DENIED. Finally, it is RECOMMENDED that Plaintiff's Motion for Permanent
Injunction, Motion for Temporary Restraining Order (doc; K)otion for Help (doc. 12)and
Motion for Preliminary Injunction andlotion for Temporary Restraining Order (doc. 1i®
DENIED.
STANDARD OF REVIEW

In any civil action in which a prisoner seeks redress from a governmental erdfficer
or employee of a governmental entitgection 1915A of the Prison Litigation Reform Act
requires a district court to screen the prisoner's complaint for cognizabies di@fore, or as
soon as possible after, docketing. 28 U.S.C § 1915A(a). The court must dismiss a complaint
any portionthereof, that is frivolous or malicious, fails to state a claim upon which relgfbe
granted, or seeks monetary damages from a defendant who is imnidn&8 1915A(b).
Similarly, Section1915, which governs a prisoner’'s payment of filing feedestidat a court
must dismiss a prisoner’s caseitifdetermines at any time that any of the aforementioned
grounds for dismissal are preseid. § 1915(e)(2)(B).

In conducting an initiakeview, the Court must ensure that the prisoner plaintiff has
comgied with the mandates of the Prison Litigation Reform #etit forth inSections 1915 and

1915A. See28 U.S.C. 88 1915, 1915ANotably, in determining compliance, th@ourt is

, Or



guided by the longstanding principle th@ab sepleadings are entitled to &pal construction.

Haines v. Kerner404 U.S. 519, 520 (1972); Walker v. Dugger, 860 F.2d 1010, 1011 (11th Cir.

1988). That is, ecause “[p]ro se pleadings are held to a less stringent standard than pleadir

drafted by attorneys,” they are liberally strued. Boxer X v. Harris 437 F.3d 1107, 1110 (11th

Cir. 2006).
PLAINTIFF'S ALLEGATIONS

Plaintiff contends thatvhile he was housed at Smith State Prison from June 012
May 2013, the prison staff and administratigmored hissafety concernggequests for medical
treatmentandgrievancediled on severabccasions (Doc. 1, pp3-28.) For exampleRlaintiff
alleges that the prison officiassignedhim to a cell with a violent roommatewithout a
properly functioningemegency help buttn a anysupervisingofficers nearby—and even after
the roommate assaulted Plaintiffisregardechis requests foreassignmento a oneman cell,
repair of the help button, and medical treatment for his resulting injuliies.at pp.6-10.)
Plaintiff also describeswo instancesn early April 2013—one involving a fire in his building
and the otherconcerning costruction work onhis cell door—in which the prison officials
allegedly failed or refusedto evacuatehim from his cell causing him to suffebreathing
difficulties and other injuriesand later deniedim medical treatmerfor the same (Id. at pp.
11-15.) Plaintiff maintains that he filed grievancésdlowing these alleged events but that the
prison officials threw away or ignored his gréxes and, ultimatelyetaliated and conspired
against him for filing them. I4. at pp. 1617.) Specfically, Plaintiff alleges thatin late
April 2013, the prison officials took his propergprayed him with pepper spraassaulted him
multiple times,and thenlocked himin a cell for twentyfive dayswith severeinjuries and no

medical carauntil transferring him to Macon State Prison on May 28, 2013. (ld. at pp. 18-27.)
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On January 13, 2015, Plaintiff filed the instant Complaising the standd form for
civil rights complaints filedpursuant to Section 1983.Id( at p. 1) Of note, ®ction| of the
complaintform, titled “Previous Lawsuits,tequiresPlaintiff to disclose whether he h&dsled
other lawsuits in federal court whilecarceratedin any institution: (ld.) Plaintiff has
responded by placing check mark next to theption reading, “No.” (Id.) Section| aso
inquiresas tothe parties, the court, and othmartinent detail®f a previous lawsuit-including,
for example,"Did the previous case involve the same factgR. at pp. £2.) Plaintiff hasleft
blankthe spaces providddr responding to these questions. (ld.)

Plaintiffs Complaint goes on t@entify numerousmembers ofthe Smith State Prison
administration and stafdas Defendantsn this action: Warden Stanley William§ounselor
Mourad, Warden James De8lergeant Cas, COIl Earl Toppings, Unit Manager Smokes, COIl
Richard Bunch, Ms. Martin, Lieutenant Johnny Da@§)Il Eric Yong, COIl Carls Delgado,
Lieutenant West, Unit Manager Blardpunselor Sanders, Ms. Cook, Ms. Tool, Ms. Tocha, Ms.
ChochaCert Team Whitefield, Cert Team George, Cert Team Jamesnknown group of Cert
Team members, and an unknown group of nursdd. af pp. 1, 34) Plaintiff also names
Governor Nathan Deal and Commissioner Brian Owens as Defendadts. P(aintiff seeks
relief from these Defendantsursuant to Section 1983 on the basis that the alleged events
Smith State Prison violatelis First, Eghth, and Fourteenth Amendment rights as well as
Georgia law. (Seegenerallyid.) As relief, Plaintiff requests a Court orddeclaringthat
Defendants violated his constitutional rights aeduiringthe following: that Internal Affairs
investigate theallegaed incidents;that criminal charges be brought against Defendants; that
Defendants return Plaintiff's property otherwisecompensate him fdris loss thereof; anthat

Plaintiff be provided a correct computation of his sentence and chargeseaaitbwedto




challenge the same(Id. at pp. 3+32.) Plaintiff also seeks an awaofl compensatory and
punitive damages, as well as attorney’s fees and costs, from the Defendants jointlyeaalty sev
(1d.)

DISCUSSION

The Courtmust review Plaintiff's allegaties for compliance witlSections 1915 and
1915A of thePrison Litigation Reform Act Because Plaintiff has also filed several Motions
currently pending before the Court, the undersigned addresses each of these in turn. b doing
the undersigned applies the Standard of Review set forth above.

l. Motion to Amend/Correct Complaint (Doc. 15)

In this Motion, datedMay 29, 2015 Plaintiff requests the Court’s permissitmamend
his Complaintso asto add newDefendantsand claimsrelating to the conditions ofhis
confinementfter receivingransferfrom Smith State Prisoto Macon State Prison in May 2013
(Doc. 15, p. 1, 4) Plaintiffs Motion sets forth theproposed amendmestintended to
supplementrather than to replacthe original Complairt-beginningwith a list ofMacon State
Prison staff members asadditional Defendants: Sergeaitall, Counselor Thomas, Counselor
Eddie Walker, Ms. Carter, Counselor Black, Sergeant Hudson Charles, Officer, Bapkain
Sales, COIl Toby, COIl William leshid,ieutenant Blackshere Anthony Cox, COIl Jenkins,
Officer Moore, Unit Manager Mcintyre Tracy, Mr. Wallice, COIll Kendrick Wilkersofs.
Solomon R. Bennie, Officer Williama/NardenDon Blakely, Bobbitt Trevonza, COIl Kelly
Christopher, Lieutenant Demundo Domenico, Sergeant Knighton Tanya, Lieutenant Eadié

Gregory McLaughlinSergeant Ingram, Sergeant Ross, Misti Jones, and Officer Jeffetdon. (

J
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at pp. 2, 6) Further,the proposed amendment recouséveralevents thaallegedlytook place
at Macon State Prisgneach involvingsome form of injury or assault,denial of medical
treatmentfalse imprisonment, conspiracynsafe cell conditions, or cellmate violenc@d. at
pp. 5-13.) Based on those allegatidPisintiff's amendmerddvances varioudaimsfor money
damagesagainstthe Macon State Prison officiafer allegedy violating his rights under the
First, Hghth, and Fourteenth Amendments to the federal and state constitutidths.at (
pp. 5-20.)

FederalRule of Civil Procedurel5(a) (“Rule 15(a)) provides that a party “may amend
its pleading once as a matter of course” either within tweng/days after serving it or within
twenty-one days after service of a required responsive pleading or motion. Fed. R. Cjv.
P.15(a)(1). Once this time haagsed, a party “may amend its pleading only with the opposing
party’s written consent or the court’s leave,” which the court “should freely give . . . wiiee jus
so requires.” Fed. R. Civ. P. 15(a)(2)Tht thrust of Rule 15(a) is to allow parties tvé their
claims heard on the merits, and accordingly, district courts should liberaity lgave to amend
when ‘the underlying facts or circumstances relied upon by a plaintiff may beexr grdgect of

relief.” In re Engle Case¥67 F.3d 1082, 1108 (11th Cir. 2014) (quoting Foman v. Da&vik

U.S. 178, 182 (1962)).

Notably, nothing in thePrison Litigation Reform Actepeals Rule 15(a).Brown v.
Johnson387 F.3d 1344, 1349 (11th CR004. Indeed, the Court of Appeals for the Eleventh
Circuit has held tha prisoner plaintiff has a right to amend his complaint as a matter of cours
under Rule 15(a) when “he ha[fled his motion to amend before the district court ha[s]

dismissed his complaint and before any responsive pleadings hefee]filed. Stringer v.

! Also included in this list ar&overnorNathanDeal and Commissiond@rian Owens. (Doc. 15, p. 2.)
These indiviluals are already named Defendants in this actiad, therefore, the Cdudeclines to
consider them as “additional” Defendants for present purposes.




Jackson392 F. App’'x 759, 7681 (11th Cir. 2010jciting Brown, 387 F.3d at 1349)Because
the Prison Litigation Reform Act also “does not preclude a district court fromirggaa motion
to amend” under Rule 15(a), the Couashuled that it is an abuse of discretitlmdenya motion
filed under thoseircumstances.Brown, 387 F.3d at 134@eversing district court’s denial of
prisoner plaintiff's motion to amendSection 1983 complainthecauseit was filed before
complaint was dismissed and before responsive pleadings were $gedjso Stringer 392 F.
App’x at 761 6ama.

Faintiff filed the instant Motiorcontaining the proposed amendmgniis Complaint on
May 29, 2015. (Doc. 15.) At thatre,the Court hadchot conducted annitial review of his
Complaint—mud less entered gnorder of dismissal-and Defendants hachot filed any
responsive pleadinthereto Accordingly, pursuant to Rule 15(a) arBrown, Plaintiff has a
right to amend hi€omplaint as a matter aburse, and the Court cannot deny Plaintiff’'s Motion
to do so at this timeSeeFed. R. Civ. P. 15(aBrown, 387 F.3d at 1349.

Thus, Plaintiff's Motion (doc. 15) iSRANTED, such that hiComplaint (doc. 1), as
amendednow includes theadditional contenproposedn this Motion (doc. 15).The Clerk of
Court is herebYDIRECTED to create a newlocketentry containing onlythe relevant portion of
Plaintiff's Motion (doc. 15, pp.-23) under thditle “Amendment to Complaint Additionally,
because the Amendment to Complaint names the Macon State dffisiafs as Defendantshe
Clerk of Court isSDIRECTED to add these individuals to thist of Defendantappearing upon

the dockesheefof this case




Il. Review ofPlaintiff's Complaint as Amended(Docs. 1, 15)

In his ComplaintPlaintiff indicatesthat he hasot previouslyinitiated any lawsuitsin
federal court while incarcerated. (Doc. 1, p. Likewise, Plaintiff's Amendment to Complaint
is silent as to the existenogéany prior suits. $eeDoc. 15.)

However, the Court's case managemspstem shows at least one previous action

brought by Plaintiff that he fails to identifyere:Smith v. Williams No. 6:13cv-69-BAE-RSB

(S.D. Ga. Mar. 5, 2015).In Smith Plaintiff and anothe inmatejointly filed a Section 1983
complaintagainst severgbmith State Prisoofficials on July 9, 20131d. While the complaint
largely containedallegations relatingonly to the otherinmate, Plaintifis subsequent filings in
thatcaseaffirmed his intent to pursughe claims jointly. Seeid. In any event, because Plaintiff
failed to pay the filing fee or otherwise move proceed in forma pauperis, Plaintiff was
dismissedrom the lawsuit.ld.

As previously stated, Section 19i#é&quires a court to dismiss a prisoner’s actfprat
any time, the court determines that it is frivolous or malicious, fails to state a claimeks se
relief from an immune defendant. 28 U.S§C1915(e)(2)(B) Significantly,“[a] finding that the
plaintiff engaged in bad faith litigiousness or manifiua tactics warrants dismissalinder

Section 1915._ Redmon v. Lake Cty. Shesif®Office 414 F. App'x 221, 22 (11th Cir. 2011)

(alteration in originalquoting Attwood v. Singletary105 F.3d 610, 613 (11th Cit997)). In

addition, Federal Rule of Civil Procedure 11(c) permatsourtto impose sanctions, including
dismissal,for “knowingly fil[ing] a pleading that contains false contentibngd. at 225-26
(citing Fed. R. Civ. P. 11(c)). Although pro se pleadings are to be construed liberally, “a
plaintiffs pro se status will not excuse mistakes regarding procedural rullks."at 226

(emphasis omitted)citing McNeil v. United States508 U.S. 106, 113 (1993peealsoMcNeil,




508 U.S. at 113“We havenever suggested that procedural rules in ordinary civil litigation

should be interpreted so as to excuse mistakes by those who proceed without’f:ounsel.
Relying onthis authority, the Court of Appeals for the Eleventh Cirbais consistently

upheldthe dismissal otasesvhereapro se prisoneplaintiff hasfailedto disclose his previous

lawsuits as required on the facetloé Section 1983 omplaint form. See,e.qg.,Redmon 414 F.

App’x at 226 (pro seprisoner’snondisclosureof prior litigation in Section 1983 complaint

amounted to abuse of judicial procesaultasg in sanction of dismissalghelton v. Rohrs, 406

F. App’x 340, 341 (1th Cir. 2010)(same).Young v. Sec'y Fla. for Dep’t of Corr., 380 F. App’x

939, 941(11th Cir. 2010) (same)Hood v. Tompkins, 197 F. App’x 818, 819 (h1Cir. 2006)
(same). Even where the prisondéras later provide@n explanation for his lack of cangahe

Court hasgenerallyrejectedthe proffered reason aspersuasive.See,e.q., Redmon414 F.

App’x at 226 (“The district court did not abuse its discretion in concluding thattiHla
explanation for his failure to disclose the Colorado lawsthiat he misunderstood the form
did not excuse the misrepresentation and thatidgal was a proper sanction.Qhelton 406 F.
App’x at 341 (“Even if [the plaintiff] did not have access to his materials, hedWwaue known
that he filed multiple previous lawsuits.”Young, 380 F. App’'x at 941 (finding that not having
documents carerning prior litigationand not being able to pay for copies safme did not
absolveprisonerplaintiff “of the requirement of disclosing, at a minimum, all of ithfermation
that was known to him”)Hood 197 F. App’x at 819 (“The objections were considered, but the
district court was correct to conclude that to allow [the plajntiffthen acknowledge what he
should have disclosed earlier would serve to overlook his abuse of the judicial p)ocess.”
Anotherdistrict courtin this Circuitrecently explained the importance of this information

as follows:




[tihe inquiry concerning a prisonsr’prior lawsuits is not a matter of idle
curiosity, nor is it an effort to raise meagless obstacles to a prisorse#dccess to

the courts. Rather, the existence of prior litigation initiated by a prisoner is
required in order for the Court to apply 28 U.S.C. § 1915(g) (the “three strikes
rule” applicable to prisoners proceedimgforma pauperis Additionally, it has

been the Cours expeience that a significant number of prisoner filings raise
claims or issues that have already been decided adversely to the prisoner in prior

litigation. . . . Identification of prior litigation frequently enables the Court to
dispose of successive casesthwut further expenditure of finite judicial
resources.

Brown v. Saintavil No. 2:14CV-599+TM-29, 2014 WL 5780180, at *3 (M.D. Fla. Nov. 5,

2014)(emphasis omitted).

As Plaintiff jointly filed Smith with another inmate while incarcerated, Plaintiff
misrepresents his litigation history ims Complaint. The plain language of the complaint form
is clear—askingwhether Plaintiffhas ‘filed other lawsuits in federal court while incarcerated
(Doc. 1, p. 1 (emphasis addgd)rhus, egardless of whethé&laintiff was dismissed frorf8mith
early inthe litigation, his initiation of that lawsuits the precise typef activity for which this
prompt requireslisclosure In addition, the complaint fornmquiresas towhether a “previous
case involve[d] the same facts.ld(at p. 2.) Although Plaintiff's reasons fgintly filing
Smithwerenot articulated in theomplaint,the timing suggests thae may have done doased
on the sameallegedevents gring rise tothe instant actior-in which casehis obligation to
disclosethat suit would bell the more evidentIn any event, Plaintiffailed to fully disclose—
—and, in fact,affirmatively dened—the existence of a prior lawsuit in federal court, which
constitutes a lack of candtirat will not be tolerated in this Court

Neverthelessthe Court will affordPlaintiff an opportunity to explairthis deficiency in
his Complaint as amended. Plaintiff is heréb DERED to show causeyithin thirty (30)
days of the date of this Ordewyhy this action should not be dismisseithout prejudicefor

failing to truthfully disclose his litigation historgs required by the complaint form. Plaintiff is
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cautiored that failing to provide a sufficidpt persuasivgustification for his lack of candor
couldresult inadismissal of this action for abuse of the judicial process.
I1I. Motion to Compel Discovery(Doc. 11)

Plaintiff s Motion, filed February 27, 201Seeksto obtainthe nanes ofthe unknown

groups ofSmith State Prisostaff membersienamesas Defendants his Complaint. (Docl1,

p. 1) In particular, Plaintiff requests the names offibllowing: the staff membersvho worked

in his building on the da of the fire the construction crew who worked on his cell door; the
Cert Team members wlallegedlyassaulted himthe nurses whallegedlydeniedhim medical
treatment; and the staff members who ordered his transfer to Macon State fdsan pp.1,
3-5, 7-8.) Plaintiff also askthat Defendats produce copies ofeilr policies andoroceduregor
responding tdires andusing pepper spray againsimates, as well as copies of any reports
createdafter the incidentalleged here (Id. at pp. 2, 4-5.)

Federal Rule of Civil Procedure 26((fRule 26(d)”) provides, in pertinent part, that
party “may not seek discovery from any source before the parties have conferredras tagui
Rule 26(f), except in a proceeding exempted from initial disclosure under28(a)(1)(B).”
Notably, Federal Rule of Civil Procedure26(a)(1)(B) exemptsa pro se prisonersuch as
Plaintiff, from initial disclosure such that he isot subject to theliscovery constraints under
Rule 26(d). SeeFed. R. Civ. P. 2&)(1)(B)(iv), 26(d). Even so, a court may, in its discretion,
control thescope and timing of discovery in the interests of just®eeFed. R. Civ. P. 26(d)(2).

While the undersignedppreciates Plaintiff' fforts to obtain the full and corresames
of the unknown gragos of Smith State Prison staff members he naasd3efendantshis Motion
is premature At the timePlaintiff filed this Motion on February 27, 2015, the undersigned had

not yet conducted an irgti review of the Complaint. Moreovarpon revewing theComplaint

11




as anended,it appears thathere is adefinite risk of this action being dismissedithout
prejudice. SeesupraPart Il. Becausehe future of this litigatioms uncertainit is in the interests
of both parties that Plaintiff not pursue discovatyhis time

Moreover, Plaintiff is also advised that future discovery requests, in this casetber
litigation, should be directed to the appropriate person or party before being brouglCdorthe
SeeFed. R. Civ. P. 37(a)(1) (“*On notice to other parties and all affected persons, a party m
move for an order compelling disclosure or discovery. The motion must include aagotifi
that the movant has in good faith conferred or attempted to confer with the persartyor p
failing to make disclosure or discovery in an effort to obtain it without coudratii

For these reasonBJaintiff's Motion to Compelis DENIED.
V. Motion to Appoint Counsel (Doc. 18)

Plaintiff moves the Court for an order appointing counsel to represent hirs inaite.
(Doc. 18, p. 1.) Plaintiff argues that he has insufficient funds to hire his own couasel,
evidenced byhe Court’s Order granting him le&ato proceed in forma pauperidd.] Plaintiff
further contends that his imprisonment lisihis access to legal materials dmd ability to
litigate, and that counsel would be better suited to handledh#plexlegal issues and examine
the potentiailvitnesses in this casdld.)

“A plaintiff in a civil case has no constitutional right to counseR&édmon 414 F. App’x
at 226 (quting Bass v. Perrin170 F.3d 1312, 1320 (11th Cit999)). While a court may
appoint counsel for an indigent plaintgursuant toSection1915(e)(1),the court has broad
discretion in making this decision, and should appoint counsel only in exception:

circumstances.”ld. (citing Bass 170 F.3d at 1320). X¥€eptional circumstances exist “where the

12
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facts and legal issues are so novel or complex as to require the asswdtaaceained

practitioner.” Id. (quoting_Fowler v. Jones, 899 F.2d 1088, 1096 (11th Cir. 1990)).

Plaintiff does not show that there are any exceptional circumstances that hmerit t
appointment of counsel. Rather, Plaintiff's Complaint as amended m®nfairly
straightforward allegationsoncerninghis confinement aBmith State Prison and Macon State
Prison (SeeDocs. 1, 15.) The constitutional and stiate-issues raised by those allegati@ne,
in the Court’'s experienceelatively common in Section 1983 actions fileéind litigated—by
pro seprisoner plaintiffs. Furthermore having reviewed Plaintiff's many filingthus far,the
Court finds no reasoto believe thaPlaintiff cannot represent himself effectively in this case.
Thus,Plaintiff's Motion isDENIED.

V. Motion for Permanent Injunction, Motion for Temporary Restraining Order
(Doc. 7); Motion for Help (Doc. 12) and Motion for Preliminary Injunction and
Motion for Temporary Restraining Order (Doc. 15)

In these MotionsPlaintiff complains about the grievance process at his current place o
confinement, Calhoun State Prison, and requests a restraining order or injpnatidaiting the
administration and staéft that facilityfrom interfering with his use of the grievance proaegu
(SeeDocs 7, 12, 151.) Specifically, Plaintiff contends thatertain Calhoun State Prison
officials—Warden Phil Hall, Counselor Brown, Counselor RaWls. Buoi, Ms. Cox, the
Grievance Coordinator, and the Grievance Chief Counselog refusing to supply Plaintiff
with grievance foms, preventing him fronfiling grievances and appealing any denials thereof
and retaliating against him for previousilefl grievances (Doc.7, p. 1; Doc. 12, pp.-&; Doc.
151, pp. F2.) As a result, Plaintiff askthat the Court enter a restraining order or injunction

mandating that these individugdsrsonally deliver a grievance formRtaintiff's cell every day,

wait while hecompletes the form accept his grievancerovide him with a signed and dated
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receipt,and allow him to appeal should the grievance be denied. (Doc. 7, p. 3; Doc. 12, p.

Doc. 15-1, pp. 2, 5-6.)

To be entitled to a temporary restraining order or prelimingonction, aplaintiff must
demonstrat€l) a substantial likelihood of ultimate success on the meritgshé®)a restraining
order or injunction is necessary to prevent irreparable injury; tf@t the hreatenednjury
outweighs the harm that tmestraining order omjunctionwould inflict on the other party; and
(4) that therestrainingorderor injunctionwould not be adverse to the public intereSthiavo

ex rel. Schindler v. Schiavo, 403 F.3d 1223, ¥28(11th Cir. 2005). Similarly, a plaintiff

requestinga permanent injunctiomud satisfythe following fourfactor test:

(1) that [the plaintiff] has suffered an irreparable injury; (2) that remedies
available at law, such as monetary damages, are inadequate to compensate for that
injury; (3) that, considering the balance of hardshigtween the plaintiff and
defendant, a remedy in equity is warranted; and (4) that the public interest would
not be disserved by a permanent injunction.

eBay, Inc. v. MercExchange, L.L.(547 U.S. 388, 3912006). Thus,‘[t]he standard for a

permanent injunction is essentially the same as for a preliminary injunction dke¢pghe
plaintiff must show actual success on the meritteat of a likelihood of succe$s Siegel v.
LePore 234 F.3d 1163, 1213 (11th Ci2000) Canes J., dissening). In either casgan
“injunction is an extraordinary and drastic remedy not to be granted unless thet roleaaly

established the ‘burden of persuasion’ as to the four requisitéstton v. City of Augusting

272 F.3d 1318, 1326 (11th Cir. 2001).
If a plaintiff succeeds in making such a showing, thére court may grant injunctive
relief, but the relief must be no broader than necessary to remedy the constitutiatian.”

Newman v. State of Ala683 F.2d 1312, 1319 (11€@ir. 1982). Accordingly, where there is a

constitutional violation irthe prison context, courts traditionally are reluctaninterfere with

14
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prison administration and discipline, unless there is a clear abuse of disc&iefrocunier v.
Martinez 416 U.S. 396, 4045 (1974) (“Traditionally, federal courts have adopted a broad
handseff attitude toward problems of prison administration [because] . . . court$ egaipped
to deal with the increasingly urgent problems of prison administratidnmeform.”), overruled

on other grounds byhornburgh v. Abbott, 490 U.S. 401 (1989n such cases, “[d]eference to

prison authorities is especially appropriatdNewman 683 F.2dat 132021 (reversingdistrict
court’s injunction requiringelease of psoners on probation because it “involved the court in
the operation of the State’s system of criminal justice to a greater extent thasangtandess
intrusive equitable remedy was available).

Plaintiffs Complaint as amended does not name any QalState Prisontaff members
as Defendants oeven contain allegations concerning his confinement at that facilitybeg(
Docs.1, 15.) Because th€alhoun State Prisaofficials identified inthe instantMotionsare not
partiesto this action, thisCourt lacks jurisdiction to enterng restraining order or injunction

against them Seeln re Infant Formula Antitrudtitiq., MDL 878 v. Abbott Labs., 72 F.3d 842,

842-43 (11th Cir. 1995) (stating that district court lacks sukjeatter jurisdiction to issue
preliminary or permanent injunction against nonparty).other words, the Coudannot order
these officials—or, for that matter, any othetdf members ofCalhoun State Prisento take, or
refrain fromtaking, anyactionaffectingPlaintiff's use of the grievance system at that facility
Even construing Ruintiff's Motions liberally, so as to request arestrainingorder or
injunction againsthe namedefendantsPaintiff fail s to show that such relief is appropriate in
this case. That is, evenif Plaintiff is able to demonstrate likely or actual success on his
constitutional claims against Defendants, Plaintiff's Motions do not estahbgla restraining

orderor injunctionis necessary to preveahy irreparableinjury. SeeSiege| 234 F.3dat 1176
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(“[T]he absence of a substantial likelihood of irreparable injury would, standorge,amake
[equitable] relief improper.”). Indeed, Raintiff’ s Complaint itselfis an example of the legal
remedies availablt rectify any past or futuredeprivations othe grievance process, ihseeks
money damages on thbasis of the alleged events, including the grievance denials, at Smit

State Prison (See e.q.,Doc. 1,pp. 17-18, 32);exalsoSt. James EntrhLLC v. Crofts, 837 F.

Supp. 2d 1283129293 (N.D. Ga. 2011)“Plaintiff has failed to demonstrate that it lacks
adequate remedies at law. . Counts IHV of Plaintiff's Complaint are examples of the legal
remedies available to it, if Defendant attempts to divert business from thea@y to himself)
Moreover,a restrainingorderor injunction against Bfendantsvould do nothing taemedyarny
pastdeprivations involving thgrievance procesat Smith State Prisgand there is no threat of
future injuryat that facilitybecausdaintiff is no longer housetthere Nor wouldsuch arorder

or injunctionagainst Defendantdo anything topreven Plaintiff's alleged exclusiorirom the
grievance system atathounState Prisonsince Defendants are neitl@mployed at thafacility
nor involved in the administration of its grievance procedure.

Finally, even if Plaintiffwere ableto establishthe proper predicate fdhe entry ofa
restraining order oinjunctionagainst Defendantshis Court cannograntthe particular form of
equitablerelief that Plaintiffis wishing to obtain therefromBecause Plaintiff's requestedlief
involves theinternal prisongrievance systerma matter squarely within the realm of prison
administratior—an order or injunctiorgranting such relief would be broader and more intrusive
than necessary to remedy any potential constitutional violation.

In sum, the Court lacks jurisdiction to gramlaintiffs Motions as tothe nonparty
Calhoun State Prison officialsEven readingPlaintiff's Motions as pertaining to th@eamed

Defendants in this cas@laintiff fails to satisfy the requirements for the entryadfestraining
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order or injunctionagainst themand, ultimately, the Coudannotenter the type of order or
injunction Plaintiff is requesting Consequently, the Court shoddENY Plaintiff's Motion for
Permanent Injunction, Motion for Tempoy Restraimg Order (doc. 7);Motion for Help
(doc.12); and Motion for Preliminary Injunction and Motion for Temporary Restraining Order
(doc. 15).
CONCLUSION

Based on the foregoinglaintiff's Motion to Amend/Correct Complaint (doc. 15) is
GRANTED, such that Plaintiff may supplement his original Complaint (doc. 1) with the|
amendment set fortin this Motion As such, he Clerk of Court iDIRECTED to create a new
docket entryin this casecontaining the relevant portion of Plaintiff's Motion (dd&, pp. 223)
under the title “Amendment to Complaint.” In additidhe Clerk of Court iDIRECTED to
addto the docket shedhe followingMacon State Prisostaff memberdisted as Defendants
the Amendment to ComplainSergeant Hall, Counselor Thomas, Counselor Eddie Walker, Ms
Carter, Counselor Black, Sergeant Hudson Charles, Officer Banks, CaptainGGalegoby,
COIl William leshia, Lieutenant Blackshere, Anthony Cox, COIl Jenkins, &@ffMoore, Unit
Manager Mclntyre Tracy, Mr. Wallice, COKendrick Wilkerson, Ms. Solomon R. Bennie,
Officer Williams, Warden Don Blakely, Bobbitt Trevonza, COIl Kelly Christaptéeutenant
Demundo Domenico, Sergeant Knighton Tanya, Lieutenant Eadie, Gregory McLaughli
Sergeant Ingram, Sergeant Ross, Misti Jones, and Officer Jefferson.

Further,Plaintiff is ORDERED to show causewithin thirty (30) daysof the date of
this Order, why his Complaint/Amended Complaint should not be dismissed without peejudi
for abuse of the judicial procefs failing to disdose his prior federal cases as required on the

complaint form Additionally, Plaintiff's Motion to Compel Discovery (doc. 11) and Motion to
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Appoint Counsel (doc. 18) a@ENIED. Further, it iSRECOMMENDED that the Court
DENY Plaintiff's Motion for Permaent Injunction,Motion for Temporary Restraining Order
(doc. 7) Motion for Help (doc. 12)and Motion for Preliminary Injunction and Motion for
Temporary Restraining Order (doc. 15)he Clerk of Court iDIRECTED to serve a copy of
this Order and Report and Recommendation upon Plaintiff.

Any party seeking to object to this Report and RecommendasidaPlaintiff’'s Motion
for Permanent Injunction, Motion for Temporary Restraining Order (dodvi@jion for Help
(doc. 12) and Motion for Preliminary Injunction and Motion for Temporary Restraining Order
(doc. 15) is ORDERED to file specific written objectionwithin fourteen (14) daysof the date
on which this Report and Recommendation is entered. Any objectgsesting that the
undersigned failed to address any contention raised in the pleading must also bel.includ
Failure to do so will bar any later challenge or review of the factual findinggardenclusions

herein. See28 U.S.C. 8 636(b)(1)(C)Thomasv. Arn, 474 U.S. 140 (1985). A copy of the

objections must be served upon all other parties to the action. Upon receipt oioodject
meeting the specificity requirement set out above, a United States Distget dildmake a de
novo determination of those portions of the report, proposed findings, or recommendation
which objection is made and may accept, reject, or modify, in whole or intiparfindings or
recommendations made herein. Objections not meeting the specificity resgputigehout dove

will not be considered by a District Judge.

SO ORDERED andREPORTED and RECOMMENDED, this 20th day of July, 2015.

%ﬁ%ﬂ/

R. STAN BAKER
UNITED STATES MAGISTRATEJUDGE
SOUTHERN DISTRICT OF GEORGIA
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