Wallér v. Bryson et al Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
DERRICK W. WALKER,
Plaintiff, CIVIL ACTION NO.: 6:15cv-57

V.

ERIC SMOKES; CARL FOUST,; and
STANLEY WILLIAMS,

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed &tlfair State Prison itdelena Georgia, filed a cause
of action pursuant to 42 U.S.C. § 1988 amendedto contest certain conditions of his
confinement while he was housed at Smith State Prison in Glennville, Ge¢pas. 1, 13)
Defendants féd a Motion to Dismiss, (doc. 41), to which Plaintiff filed a Response, (d®c. 45
Defendantdiled a Reply. (Doc. 46.)Plaintiff also filed a Motion for Appointent of Counsel
and a Motion for Default (Docs. 55, 56.) The CourDENIES Plaintiffs Motion for
Appointment of Counsel. For the reasons which follbRECOMMEND the CourtGRANT
in part andDENY in part Defendants’ Motion to Dismiss afdlSMISS as mootPlaintiff's
Motion for Default. Should the Court adopt these Recommendations, the Court shou
DISMISS without prejudice Plaintiff's claims relating to his placement in the Tier Il program
for his failure to exhaust his administrative remedies. Plaintiff's Eighth Amerdolems

including his claims for injunctive reliefvould remain pending.
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BACKGROUND

In this action, Plaintiff alleges that he is at severe risk of attack from his felloates
becausde disavowed his status as a member of the “Goodfellas Gang.” (Docs. 1, 13.) Plainti
states that he arrived at Smith State Prison from Georgia Stats Pon August 4, 2014.
(Doc. 13, p. 3.) Prior to his arrival at Smith State Prison, Plainthvbwed hismembership in
the Goodfellas gang and worked with the administration at Georgia State Prisomfsraant
(apparently aginst the Goodfellaglang). (Id.) Upon his arrival at Smith State Prison, a
correctiond officer explained to Plaintifhe would be plaakin the Tier Il programbecause all
Goodfellas memérs were housed in that progranid. @t pp. 34.) The officer explained that
per Defendant Stanley Williams, the Warden of Smith State Prison, Plaintiff wouldeao
allowed to be housed in another dornid. &t p. 4.) Plaintiff explained he severed all of his ties
with the Goodfellas in Octobe2013 and thahe was not housed in thEer Il program at
Georgia State Prison(ld.) The officerrespondedhat Defendant Williams and Defendant Eric
Smokes, the unit manager, assign the inmdtessinglocations and that Plaintiff’'s assignment
was “out of her hands.”Id.)

Plaintiff then spoke with Defendant Smokes.ld.(at p. 5.) Plaintiff explained to
DefendantSmokes that he was no longer a member of the Goodfellas gang and that leaders
the gang, Abdul Williams and Jonathan McClendon, had “put a contract hit on [Plgihfdf’s
(Id.) Plaintiff was placed in aingle man cell in the Tier fprogram andstaff explained tle
policies for contesting Tier Administrative segregatiotasus. [d. at pp. 5, 15-16.)

On August 6, 2014, Plaintiff spoke with a “mtfitinctional offieer” and Defendant
Williams regarding his placement in Tier I{ld. at p. 6.) He asked Defendant Williams when he

would receive his administrative segatign hearing per the Prison’s Standard Operating
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Procedure. (Id.) Warden Williams did not respondld.) Plaintiff made several more attempts
in August 2014 to speak with Williams and Smokes regarding this placement ih Bigrwas
unsuccessful(ld.) On September 10, 2014, Plaintiff spoke with Defendant Widliamd again
raised his safety concerns whhking placed in Tier Il. 1d. at pp. 6-7.) Defendant Williams told
Plaintiff that as a member of the Goodfellgang he would not get a hearing toontest his
placement in th&ier Il program (Id.)

The Court directed service of Plaintiff's Complaint on Defendants by Orded date
December 31, 2015. (Doc. 19.) Defendants then filed their Motion to Dismiasigust 16,
2016. (Doc. 41.)

DISCUSSION

In their Motion, Defendants assert Plaintiff failed to exhaust his availabienetirative
remediesregarding his placement in administrative segregapaor to the filing of his
Complaint. Defendants contend Plaintiff does not set forth a viable Eighth Amendment cla
against them. AdditionallyDefendants astend Plaintiff is not entitled to injunctive reliahd
they are entitled to qualified immunityDoc. 41-1.)

In response, Plaintiff contends he exhausted his administrative remedies tias
assertions he made in his@plaint Plaintiff maintains hesets forth sufficient facts to support
his Eighth Amendment claim against Defendantdoreover, Plaintiff asserts he is entitled to
injunctive relief and Defendants are not immune from suit. (Doc. 45.)

As set forth below, | agree that Plaintiff failed to exhaust his administraimediesas
to his placement in administrative segregatmior to the filing of his Complaintind this

portion of Defendants’ Mabn is due to be grantedHowever,Plaintiff does set forth sufficient




facts to sustain his Eighth Amendment claims against Defendants, includingpims ¢or
injunctive relief,and tleseportionsof Deferdants’ Motionaredue to be deed.
l. Whether Plaintiff Exhausted his Administrative Remedies

A. Standard of Reviewfor Exhaustion

The determination of whether an inmate exhausted his available administratizieseme
prior to filing a cause of action in federal court is a matter of abatesmeinghould be raised in a
motion to dismiss._Bryant v. Rich, 530 F.3d 1368, 1374 (11th Cir. 2008). “Because exhaustion
of administrative remedies is a matter in abatement and not generally an a&djodan the
merits, an exhaustion defense . . . is not ordinarily the proper subject for a summgargntd
instead, it should beaised in a motion to dismiss, or be treated as such if raised in a motion for
summary judgment.” Id. at 137475 (internal citation omitted). “Even though a faikioe
exhaust defense is ngurisdictional, it is like” a jurisdictional defense becausehsia
determination “ordinarily does not deal with the merits” of a particular causetahn. Id.
at1374 (internal punctuation and citation omitted). Further, a judge “may resolve factupl
guestions” in instances where exhaustion of administrative iemeésl a defense before the
court. Id. In these instances, “it is proper for a judge to consider facts outside of the @eading
and to resolve factual disputes so long as the factual disputes do not decide the mdrds and t
parties have sufficient opportunity to develop a recotd.”at 1376.

In Turner v. Burnside, 541 F.3d 1079 (11th Cir. 2008), the Eleventh Circuit Court of

Appeals set forth a “twstep process” that lower courts must employ when examining the issue
of exhaustion of administrativermedies. First, the court is to take the plaintiff's version of the
facts regarding exhaustion as trdd. at 1082. If, even under the plaintiff’'s version of the facts,

the plaintiff has not exhausted, the complaint must be dismidsedHowever, ifthe parties’




conflicting facts leave a dispute as to whether plaintiff has exhaustechuhteneed not accept
all of plaintiff's facts as true.ld. Rather, “the court then proceeds to make specific findings in
order to resolve the disputed factual essi” Id. “Once the court makes findings on the
disputed issues of fact, it then decides whether under those findings the prisoeendested
his available administrative remediedd. at 1083. The Eleventh Circuit has held that a district
court may consider materials outside of the pleadings and resolve factual diggatelng
exhaustion in conjunction with a Rule 12(b)(6) motion to dismiss so long as the factuatslispu
do not decide the merits of the cagSzeBryant 530 F.3d at 1376-77.

B. Legal Requirements for Exhaustion

Where Congress explicitly mandates, prisoners seeking relief for allegsttuional
violations must first exhaust inmate grievance procedures before filinm $aderal court.See

Porter v. Nussle, 534 U.S. 51824 (2002). Section 1997e(a) of Title 42 of the United States

Code states, “No action shall be brought with respect to prison conditions under section 1983
this title, or any other Federal law . . . until such administrative remedie® avaitableare
exhausted.” InPorter the United States Supreme Court held that exhaustion of availabl

administrative remedies is mandatorforter 534 U.S. at 523see alsoO’Brien v. United

States 137 F. App’x 295, 30402 (11th Cir. 2005)per curiam)(finding lack of exhaustion
where prisoner “prematurely filed his civil complaint . . . and . . . ‘failed to heddclkbar

statutory command’ requiring that his administrative remedies be extidostere bringing
suit”). Additionally, the Supreme Court has lthdhat the PLRA’s [Prison Litigation Reform
Act’s] text suggests no limits on an inmate’s obligation to exkaustspective of any ‘special

circumstances.” And that mandatory language means a court may not excukeeatdai
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exhaust, even to take such circumstances into account.” Ross v. Blaké, 578 , |, 136
S. Ct. 1850, 1856 (2016).

The requirement that the exhaustion of remedies occur “first in an agency abtving
‘the agency [to] develop the necessary factual background upon which decisions should

based’ and giv[es] ‘the agency a chance to discover and correct its owri’el@een v. Sec’y

for Dep'’t of Corr, 212 F. App’x 869, 871 (11th Cir. 200€)er curiam)(quotingAlexander v.

Hawk, 159 F.3d 1321, 1327 (11th Cir. 1998) (first alteration in original)). Furthermore
requiring exhaustion in the prison settifgiminate[s] unwarranted federaburt interference
with the administration of prisons” and allows “corrections officials timd apportunity to

address complaints internally before allowing the initiation of a federal’ ci¢eodford v. Ngo

548 U.S. 81, 93 (2006).

The Supreme Court has noted exhaustion must be “propét.”at 92. “Proper
exhaustion demands compliance with an agency’s deadlines and other critieaupabcules
because no adjudicative system can function effectively without imposingasderéy structure
on the course of its proceedingsld. at 96-91 In other words, an institution’s requirements
define what is considered exhaustion. Jones v. Bock, 549 U.S. 199, 218 (2007).

Thus, under the law, prisoners must do more than simply initiate grieydneganust
also appeal any denial of relief through all levels of review that comprisedthmistrative

grievance process.Bryant v. Rich, 530 F.3d 1368, 1378 (11th Cir. 2008) (“To exhaust

administrative remedies in accordance with the PLRA, prisoners must ‘lyrogiez each step

within the administrative process.” (quoting Johnson v. Meadows, 418 F.3d 1152, 1157 (11

Cir. 2005)); Sewell v. RamseyNo. CV406159, 2007 WL 201269 (S.D. Ga. Jan. 27, 2007)

be



(finding that a plaintiff who is still awaiting response from the warden regarding his grievance
is still in the process of exhausting his administrative remedies).

Furthermore, an inmate who files an untimely grievance or simply spurns th
administrative process until it is no longer available failsatisfy the exhaustion requirement of

the PLRA. Johnson418 F.3d at 11559; Higginbottom v. Carter, 223 F.3d 1259, 1261 (11th

Cir. 2000) (inmate’s belief that administrative procedures are futile or neattles not excuse
the exhaustion requirem@n Additionally, “[t]he only facts pertinent to determining whether a
prisoner has satisfied the PLRA’s exhaustion requirement are those tied evhen he filed his

original complaint.” Smith v. Terry, 491 F. App’x 81, 83 (11th Cir. 201@r curian).

“However, ‘while [Section] 1997e(a) requires that a prisoner provide as mustantle
information as he reasonably can in the administrative grievance process, it doeguiret

more.” 1d. (quotingBrown v. Sikes, 212 F.3d 1205, 1207 (11th Cir. 2000)). Nevertheless, th

purpose of Section 1997e(a) is not that “iaténsive litigation” result over whether every fact
relevant to the cause of action was included in the grievaiHoeks v. Rich, CV60%5, 2006
WL 565909, at *5 (S.D. Ga. Mar. 7, 200@nternal citation omitted). “As long as the basic
purposes of exhaustion are fulfilled, there does not appear to be any reason tcarpgaoeer
plaintiff to present fully developed legal and factual claims at the administratigele Id.

(quaing Irvin v. Zamora, 161 F. Supp. 2d 1125, 1135 (S.D. Cal. 2001)). Rather, Sectiqg

1997e(a) is intended to force inmates to give state prison authorities a chanoeetd c
constitutional violations in their prisons before resorting to federal suit and wenpreatently

frivolous lawsuits.Id.

(4]
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C. The Georgia Department of Corrections’Rules andProcedures Regarding
Administrative Segregationand ExhaustionThereof

The Georgia Department of Correctionsiles and regulations concerniptacement in
administrative segregation can be found at Standard Operating Proceddie)(18809-0001
and/or SOP 11BOD003} (Doc. 412, p. 9; Doc. 13, p. 17.Yhe Tier Il program “is an offender
management process” and was established “to protdtt stinders, and the public from
offender§] who commit or lead others to commit violent, disruptive, predatory, or riotoug
actions, or who otherwise pose a serious threat to the safety and security ofitimgonedt
operation.” (Id.) The Tier Il pogramis a “[ljlong [tlerm [a]dministrative [s]egregation
stratification plan that manages the institutional conduct and programmatioheéeénders
assigned to the program.id() The Classification Committee reviews all recommendations for
assignmento the Tier Il programand the Classification Committee’s recommendations are
submitted directly to the Warden or designee for approval.af p. 18.) After assignment to the
Tier Il program, the Classification Committee holds an administrative gatgpe hearing within
ninetysix (96) hoursof the assignmentThe Warden or designee wiktview all Classification
Committee recommendatignand this process must be completed within severbiigness
days. Upon the Warden’s (or designee’s) approva odcommendation for placement in the
Tier Il program, the inmate will be served with a copy of the act{tch) An inmate can appeal
his assignment to the Tier Il program “by submitting written ctipes. . . to the Director of

Facilities Operations of his/her [d]esignee within three (3) business days from receipt of th

! Defendants attached SOP IIBOB01 to their Motion to Dismiss, whereas Plaintiff attached SOP
1IB09-0003 to his Amended Complaint. SOP 11B09-0001 concEiersl Administrative Segregation and
has an effective date dtine 1, 2008, and SOP 1IB0®03concerns Tier || Administrative Segregation
and has an effective date of August 1, 2013. In addition, in DefeBdaokes’ Affidavit, he references
SOP 1IB090003and states a copy of that SOP is attached to his Affidgidoc. 412, p. 3.) It is not.
Because Plaintiff's claims concern his placement in the Tier Il progratithe Tier | program, th@ourt
refersto SOPIIB09-0003 for resolution of Defendants’ assertions regarding Plaintiff’ sustiomefforts

€




notice.” (d.) The inmate “must include detailed information in his appeal” and submit hig
appeal to his assigned counseldihe review of the inmate’s appesiiall be completed within
fourteen (14)pusiness days of receiptld,)

After an inmate has been in the Tier Il program for ninety (90) days, hénhavi# a
meeting with the Classification Commitieghich is a “culminabn of the previous informal . . .
contacts that have been completed as part of the routine case management[gtactiteat
p.19.) The Classification Committee will review the counselor's recommendation to determine
whether the inmate will trangin from one phase to the next phase;retained in the current
phase or reassigned to a previous phase for ninety (90) aksygned to segregation, the Tier |
program, or general population uponrgaetion of the Tier Il programor reassigned in the
inmate’s current phase at another facility.ld.)( In making its recommendation, the
Classification Committee willjive specific reasons for its recommendation and will consider thg
inmate’s: length of time in the current phase; continued facility riskyo®u, type, and frequency
of disciplinary reports; progress in the Tier Il program; and demeanor withrstae Tier Il
living areas andduring periodic reviews. Id.) Once the Warden or designee approves the
Classification Committee’s recommendatitdme inmate will be served with a copy of the action.
As with the initial placement in the Tier Il program, the inmate is to file an appéa¢ 90day
reviewwith the Warderwithin three (3) business dagsé receiptof the notice. The inmate must
include “detailed information appealing the assignmenid.) ( The Warden or designee has
seven (7) busiss days to complete a reviegd.)

D. Plaintiff's Efforts at Exhaustion

Defendants assert tha®laintiff failed to initiate or complete the TierProgram

administrative appeal procesand his claims regarding his placement in Tier Il must be




dismissed based on his failure to exhaust his available remedies. (Phg.43.) Defendants
state a review of Plaintiff's records reveals he was givanl administrative hearing upon his
initial Tier Il placement and was notified of his opportunity to appeal, whidiailesl to do In
addition, Defendants note Plaintiff conceded he was told of the appeal proceserfdr Ti
designationgnd alleges hevas given copies of the SOP which outlines this appeal prodess. (
at p. 6 (citing Doc. 13, p. 15-2)1

In response, Plaintiff averee did not have a Tier Il hearing on August 6, 2014
(Doc.45, p. 19.) Instead, Plaintiff asserts his first oppotyuta file a Tier Il appeal was on
November 3, 2014, after he had hisd#y review. (Id. at p. 20.) Plaintiff explained in that
appeal he never received a hearing. Plaintiff alleges he used the grievancerprtta&idwas
available to him at Smith S®&Prison. Id.)

At the first step of thelurner analysis, Plaintifffailed to exhausthe administrative
remedies available to hiras to his placement in the Tier Il program on August 6, 2014
According to Plaintiff, haever had a hearing as to his placement on August 6, 2014, and did not
have the opportunity to file an appeal until November 3, 2014. Nevertheless, Plaintiff could
havefiled an appeal regarding his placement in the Tier Il program on August 6, 20&4 thed
applicable SOP. In fact, under that SOP, Plaintiff had threleu@hesslays after his placement
in the Tier Il progranto file an appeal, and he failed to do $¢everthelessassuming Plaintiff
could not have filed an appeal without benefitaohearing,Plaintiff exhausted his available
administrative remediesnderTurners first step Under the more exacting crucible Béirners
second steowever,Plaintiff did not properly exhaust his administrative remedies prior to the

filing of his Complaint.
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In his pleadings, Plaintifidmits he did not file an appeal regarding his placement in the
Tier Il programuntil November 2014, which was three monthgerahis placement in that
program The Court notes Plaintiff's assertion that he wadlentofile an appeal until after he
had his 96day review ostensibly based on his contentima did not havergy hearing until the
90-day review In contrast, Defendants proffdrat Plaintiff failed to initiate or complete the
administrative remediéprocess. In light of these conflicting accounts, the Court must resolve
any factual dispute between the parties to determine whether Plaintiff techduis available
administrative remedies.

In this regard, Defendants submitted the AffidaviDeffendah Smokes, a Unit Manager
at Smith State Prison. Defendant Smokes states his duties include being farthlidinen
procedures governing inmate classification and advising members of thelficiass
Committee. (Doc. 42, p. 3.) Defendant Smokes dedts the Classification Committee’s
records are kept in the normal course of business and are maintained within the obtoeds
Georgia Department of Corrections(ld.) Defendant Smokes also declares Plaintiff was
assigned to the Tier Il program on August 1, 2014, while he was housed at GeorgiaiSiate P
based on Plaintiff's validation as a member of the Goodfellas gang, “who ptseshtto the
safe and secure operation of” Georgia State Prisdt. a{ p. 4.) Defendant Smokes avers
Plaintiff was transferred to Smittate Prison on August 4, 2Q1ahd “all requirements of the
Tier Il assignment process were completed [at Smith State Prison]gustAb, 2014[,] as part
of a warderto-warden swap.” Il.) Defendant Smokes asserts Defendanitigkhs, the forner

Warden at Smith State Prisohwas notified of and approved the determination to keep
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[Plaintiff] in Phase II, Tier i on August 6, 2014.” Id.) Additionally, Defendant Smokes states
Plaintiff was given an initial 9&our hearing on August 6, 2014, during which time Plaintiff's
classification records were reviewed with hirfid. at p. 5.) Defendant Smokes asserts he and
other Smith State Prison officials determined Plaintiff should remain in the [Ti®hése |
classification, and haas given documents providing an overview of the Tier Il program and
ensured he was given forms to appeal his designafi@iendant Smokes also asserts decisions
of the Classification Committee regarding housing and/or administrative segmnegae
appealable, and all counselors at the Prison have classification appeal forms avgjldble.
Defendant Smokeddeclares he reviewed Plaintifflassification Committeg’ records,
particularly his records from August 1, 2014, forward, and that reviewatsdid®laintiff had not
filed any Classification Committee appeal relating to his August 2014 Tier grasent or his
confinement to administrative segregatiofd. &t p. 6.)

Defendants also includea copy of the Administrative Segregatiohier I Program
Assignment Recommendatidtom Georgia State Prison dated August 1, 2014, which indicates
the recommendation to house Plaintiff in the Tier Il progrla@cause he was a validated
Goodfellas gang memhber (Id. at p. 20.) Plaintiff signed theAssignment Memoand
acknowledged receipt of the Memo on August 1, 20@d. at p. 21.) Also included on this
Memois a signature of a staff member, along with acknowledgements that Plaicgived the
Memo and an appeal form on this same ddtd.) According to the record before the Court,
Plaintiff had an initial 9éhour hearing on August 6, 2014, at Smith State Prison after his transfe
to and assignment to the Tier Il programtlat Rison on August 4, 2014(Id. at p. 24.) It

appears Plairffigave a statement during this hearargl stated he was not a Goodfell&d. &t

2 This appears to be a typographical error in Defendant Smokes’ Affidaell other evidence reveals
Plaintiff was placed in the Tier Il progranin addition, in a footnote, Defendant Smokes notes Plaintiff
was assigned to Tier I, Phase | while at Georgia State Prison. (D2¢cp45 n.1.)
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p. 25.) Finally, in the Case Notes History printout Defendants provided, it ttatdier Il
process was explained to Plaintiff, he was given handouts relating toethié @iiogram, he was
allowed to ask questions, ahé was given an appeal form at the conclusion of the initial 96
hour hearing. I¢l. at p. 27.)

The Cout notes Plaintiff's contention that he could not file an appeal until after his 90
day review in November 2014. However, the evidence of record belies Plaiomifitkisory
contention. The evidence before the Court reveals that Plaintiff hachau®Geview hearing
and was notified of his right to appeal his classification dfter hearing on Auguss, 2014.
Plaintiff only states he did not have a hearing after his placement in the pregitam, not that
he was not aware of the right to apped&llaintiff did not file an appeal of his classification
within three (3) business days, and thus, ldendit exhaust his available administrative remedies
prior to the filing of his Complaint.

To the extent Plaintiff contends the lack of a hearing rendered the admiestrat
remedies process unavailable, the Court rejects this contenfibonugh the Supreme Court
rejected a “special circumstances” exception to exhausti®toss it reiterated that a prisoner
need only exhaust those remedies which Waxailablé to him. Ross 578U.S. at __, 136 S.

Ct. at 185658 (“An inmate, that is,must exhaust available remedies, but need not exhaus
unavailable ones.”). The Court recognized “three kinds of circumstances in which 3

administrative remedy, although officially on the books, is not capable of use to ohtHfii rel

® The Court recognizes that involuntary assignments to administrative segmegadi not appealable
under SOP 11B05000], the “traditional” grievance procedure within the Georgia Departnoént
Corrections. (Doc. 45, p. 32.However, it is unclear whether an appeal under SOP HEUOB is
memorializedin the same mannes grievances and appeals under SOP-Q@BL and whether those
appeals would be containéd a listing of a prisoner’s grievance historyld(at p. 55.) It appears any
appeal under SOP BI168003is not listedin a prisoner’s grievance history, as ttopies of appeals after
the 90day review proceedings Plaintiff submitted do not coincide with thesdettedon his grievance
history. (d. at pp.47-55.)
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Id.at  ,136 S. Ct. at 189. First, the Court stated that, in some instances, the administrativ
procedure “operates as a simple dead—enith officers unable or consistently unwilling to
provide any relief to aggrieved inmates.ld. Thus, if the administrative prodere lacks
authority or if the officials with apparent authority “decline ever to egerti” the inmate has
no obligation to exhaust the remedy. Second, when administrative remedies are so confusing

that they are “essentially ‘unknowable,” exhtas is not required.ld. (citing Goebert v. Lee

County 510 F.3d 1312, 1323 (11th Cir. 200Turner 541 F.3d at 1084). Lastly, exhaustion is
not required “when prison administrators thwart inmates from taking advantaggradvance
process through machination, misrepresentation, or intimidationdt  ,136 S. Ct. at 1860.
However, the Supreme Court recognized that, “[g]iven prisons’ own incentives tdamai
functioning remedial processes, we expect that these circumstances witemoairise.” Id. at
__, 136 S. Ct. at 185@itation omitted)

Plaintiff does not present credible evidence that he is entitled to one O§pheial
circumstanceséxceptions texhaustiorthe Supreme Court espousedriass His only support
for this argument is his own conclusory allegation. Further, given the supperidaets have

provided, under the secoddirnerstep the Court finds Defendants’ account of the availability

of remedies more crediblthan Plaintiffs account. Thus, Plaintiff failed to exhaust his
administrative remedies ashe placement in the Tier Il program.

Consequently, the Court shoUBRANT this portion of Defendants’ Motion to Dismiss
and DISMISS without prejudice Plaintiff's claims relding to his placement in the Tier Il

program based on his failure to exhaust his administrative remedieghese claims
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. Plaintiff 's Eighth Amendment Claim

A. Standard of Review

Undera Rule 12(b)(6)motion to dismiss, a court must “acceptjp allegations in the
complaint as true and construf@em in the light most favorable to the plaintiffBelanger v.

Salvation Army, 556 F.3d 1153, 1155 (11th A009). ‘A complaint must state a facially

plausible claim for relief, and ‘[a] claimals facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defenddohe f®dithe

misconduct alleged.” Wooten v. Quicken Loans, Inc., 626 F.3d 1187, 1196 (11th20&0)

(quoting Ashcroft v. Igbal, 556 U.S. 662, 67&009)). “A pleading that offers labels and

conclusions or a formulaic recitation of the elements of a cause of action” does fiogt suf
Ashcroft, 556 U.S. at 678.

“The plausibility standard is not akin to a probability requirement, but it asks fa& mor
than a sheer possibility that a defendant has acted unlawfully. Where a compkaist fals
that are mesly consistent with a defendasmtliability, it stops short of the line between
possibility and plausibilityof entitlement to relief.” 1d. (internal punctuation and citation
omitted). While a court must accept all factual allegations in a complaint ashisieenet “is
inapplicable to legal conclusionsThreadbare recitals of the elements of a cause tanac
supported by mere conclusory statements,” are insufficldnt.

B. Deliberate Indifference to Safety

Plaintiff's allegatiors that he informed Defendanthat merbers of the Goodfellas gang
threatened his lifemplicate the Eighth Amendment’s progation against cruel and unusual
punishment. That proscription imposes a constitutional duty upon prison officials to tak

reasonable measures to guarantee the safety of prison inmates. “To showi@nvidlis]
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Eighth Amendment rights, [a p]laintiff must produce sufficient evidence of (tpstantial risk
of serious harm; (2) thdefendants'deliberate indifference to that risk; and (3) causation.™

Smith v. Reqg’l Dir. of Fla. Dep't of Corr., 368 F. App’x 9, 14 (11th Cir. 20(@8r curiam)

(quating Purcell ex rel. Esta of Morgan v. Toombs County, 400 F.3d 1313, 1319 (11th Cir.

2005)). “To be deliberately indifferent a prison official must know of and disregard ‘an
excessive risk to inmate health or safety; the official must both be aware drdacterhich the
inference could be drawn that ébstantial risk of serious harm exists, and he must also draw th¢
inference.” 1d. (quotingPurcell 400 F.3d at 1319-20).

Whether a substantial risk of serious harm exists so that the Eighth Amendmianibenig
violated involves a legal rule that takesrh through its application to facts. However, “simple
negligence is not actionable under § 1983, and a plaintiff must allege a conscious or call
indifference to a prisoner’s rightsId. In other words, to find deliberate indifference on the part
of a prison official, a plaintiff inmate must shot{l) subjective knowledge of a risk of serious
harm; (2) disregard of that risk; (3) by conduct that is more than mere negligelarrow v.

West 320 F.3d 1235, 1245 (11th Cir. 2003) (citibtgElligott v. Foley, 182 F.3d 1248, 1255

(11th Cir. 1999)). Prison officials are not held liable for every attack by onetenupen

another Zatler v. Wainwright, 802 F.2d 397, 400 (11th Cir. 1986), nor are they guarantors of

prisoner’'s safetyPopham v. City ofralladega908 F.2d 1561, 1564 (11th Cir. 1990). Rather, a
prison official must be faced with a known risk of injury that rises to the lefval “strong
likelihood rather than a mere possibility” before his failure to protect aataican be said to

constitute deliberate indifferenc&rown v. Hughes, 894 F.2d 1533, 1537 (11th Cir. 1990).

Like any deliberate indifference claimant, a plaintiff must satisfy both arctolgeand a

subjective inquiry. _Chandler v. Crosby, 379 F.3d 1278, 128911th Cir.2004). Under the
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objective component, a plaintiff must prove the condition he complains of is sufficsemibus

to violate the Eighth AmendmentHudson v. McMillian 503 U.S. 1, 8 (1992). As for the

subjective component, “the prisoner must prove tha prison official acted with ‘deliberate

indifference.” Miller v. King, 384 F.3d 1248, 12661 (11th Cir. 2004) (quotingtarmer v.

Brennan 511 U.S. 825, 837 (1994)). To prove deliberate indifference, the prisoner must shq
that prison officials “&ted with a sufficiently culpable state of mind” with regard to the serious
prison condition at issudd. (quoting_Chandler, 379 F.3d at 1289-90).

Defendants contend Plaintiff makes no allegations that he is or was exposed to
substantial, imminentisk of serious injury or harm as a result of Defendants’ conduct.
(Doc.4141, p. 8.) Specifically, Defendantsote Plaintiff does not contend he was physically
attacked at any point during the time he has lnee¢he Tier Il programnor has he identdid a

particular threat he has facedin fact, Defendantstate it is“highly improbablé that any

W

Goodfellasgang member at Smith State Prison could cause Plaintiff harm, as he is kept-n a ope

man cell and has a mandatory tofficer escort at all timese is out of his cell. (Id.)
Defendants assert Plaintiff fails to identify what additional protection theé€giiee custody” he
seekswould entitle him to or how it would decrease any risk of attack Plaintiff may face mo
than the measures already in place dd. at p. 9.) Defendants allege Plaintiff fails to set forth
facts sufficient to indicatBefendants knew that Plaintiff faced a substantial risk of serious harn
and ignored that risk(ld. at p. 11.) In fact, Defendants note Plaintiff acknowledges that each
Defendant considered and addressed Plaintiff’'s concerns with him on numerousnsccéd.
(citing Doc. 1, 11 16, 19; Doc. 13, 11 28, 40Fkinally, Defendantgontend Plaintiff does not
allege he suffered a legally cognizable injury as a result of thenadhat is sufficient to state

an Eighth Amendment claimid( at . 12-13.)
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Plaintiff counters thalhe informed Defendant Smokes he was no longer a member of thie

Goodfellas gang and that the two leaders of the gang, Abdul Williams and Jonathi@mdécC
put a “contract hit on Plaintiff's life.” (Doc. 45, p. 6Rlaintiff avers Defendants have ignored
and cominue to ignore the substantial risk of serious harm Plaintiff faces. Aogaia Plaintiff,
he has “repeatedly advised” Defendawitsnembers of the Goodfellas gang who have threateneq
his life, including inmates who are members of this gang and whbiarsed at Smith State
Prison, based on Plaintiff severing tiegith the gang (Id. at p. 10.) Despite his repeated
requests for reasonable measures to protect him from real and imminent hedatsjants
continue to house him in a unit with Goodfelzang members. Id. at p. 11.) In this regard,
Plaintiff directs the Court’s attention to exhibits he filed as part of his pleadings.

In particular, Plaintiff attached to his Complaint and Amended Complaint several
documents regarding his attempts to convey to prison officials his concerndinggareats
from the Goodfellas and his placement in the Tier Il program. For example, ambeptl2,
2014, Plaintiff filled out a sworn statement in which he explained to the Prisonigt$dtreat
Group Inestigator that he had severed his ties with the Goodfellas and that the gangdened o
a hit on him. (Doc. -b.) On November 14, 2014, Plaintiff completed a fdhat Defendant
Carl Foustsent to him, in which Plainti#xplained to Defendant Foust that he had renounced hig
membership in Goodfellas and providedfendant~oust information regarding the Goodfellas’
activities, as required by the Prison’s Security Threat Group renunciatioespro¢Doc. 4.)
On February4, 2015, Plaintiff wrote to Defendant Smokes and again expressed his concer
regarding the Goodfellas. (Doc:61) He stated that he received several messages threatenir
harm and asked that prison administration take “reasonable measures” totHabadk.” (d.)

On February 10, 2015, Defendants Foust and Smokes spoke with Plaintiff and denied his req
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for protective measures(Doc. 17.) Plaintiff continued to write the prison administration in
March and April 2015 expressing his concerns of retributiom fthe Goodfellas, including a list
of specific inmates who posed harm to Plaintiff. (Doc424115.) However, according to
Plaintiff, Defendants have not taken any measures to address the continuitsgtdhinesasafety.
The pleadings before theoGrt reveal Plaintiff notified Defendants of what he deemed to

be a serious risk to his safetlaintiff makesmore than conclusorgllegations that Defendants
ignored his requests to be placed in “protective custatl¢ to threats against his life by
members of the Goodfellas gangMoreover, Plaintiff makeglausible allegationsndicating
Defendants were put on notice that a threat to Plaintiff's life was a “stiteeidndod rather than
a mere possibility Brown, 894 F.2d at 1537. Plaintiff conterds he repeatedly advised
Defendants that members of the Goodfellas gang threatened to take his life dusetelaace
of ties with this gang and cooperation against the gang. (Doc. 45, p. 10.) Plaintif asse
identified specific gang members whalled for a “hit” on Plaintiff as well as inmates who are
housed in the facility with Plaintiff and are gang membeltd.) (However, Plaintiff maintains
Defendants ignored his requests for reasonable measures to protect hikménwmthreats to
his sdety. (Id. at p. 11.) In short, Plaintiff makessufficient allegations-at this stage of the
litigation—that Defendantsvere aware of a serious risk of harm to his safety and igritbegd
risk or otherwisewere deliberately indifferent to Plaintiff's s@&ye Thus,the Court should

DENY this portion of Defendants’ Motich.

* It appears Defendants wish for the Court to place upon Plaintiff the moréngxsizindards redned
when a party opposes a motion for summary judgment rather than the plausibiiidard applidde to
motions to dismissWooten 626 F.3dat 1196 The majority of the contentions set forth in Defendants’
Response to Plaintiff's Request for Prefaiy Injunction, (doc. 40)also appeato be akin to those
made in a summary judgment motiork-urther, the Court must accept the allegations in Plinti
Complaint as amendedjs true. The Court’s inquiry into whether Plaintiff stated a claim upon which
relief can be granted must be limited to the face of Plaint@enplaint as amendedThus,in ruling on
Defendarnd’ Motion toDismiss,the Court cannot engage in flagtual analysi®efendants propose.
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[I. Qualified Immunity

Qualified immunity shields “government officials performing discretiorfanctions . . .
from liability for civil damages insofar as their conduct does not violatarlgleestablished
statutory or constitutional rights of which a reasonable person would have known.” Harlow

Fitzgerald 457 U.S. 800, 818 (1982%¢e alsd.ee v. Ferrarp284 F.3d 1188, 11994 (11th Cir.

2002). “The purpose of this immunity is to allow government officials to carry haait t

discretionary duties without the fear of perabliability or harassing litigation[.]’ld. at 1194.
This defense “reflects an effort to balance ‘the need to hold public officiatsiatedle

when they exercise power irresponsibly and the need to shield officials fronsrhards

distraction, and liability when they perform their duties reasonably.” Jonesansén, 857 F.3d

843, 85651 (11th Cir. 2017) (quoting Pearson v. Callahan, 555 U.S. 223, 231 (2009)). “Th

doctrine resolves this balance by protecting government officials engagedciatidnary
functions and sued in their individual capacities unless they vitdkdarly established federal
statutory or constitutional rights of which a reasonable person would have Kholdnat 851

(quotingKeating v. City of Miamj 598 F.3d 753, 762 (11th Cir. 2010)).

“As a result, qualified immunity shields from liability ‘all but the plainly incompetent o
one who is knowingly violating the federal law.”Id. (quoting Lee 284 F.3d at 1194).
However, “the doctrine’s protections do not extend to one who ‘knew or reasonably should hg
known that the action he took within his sphere of official responsibility would violate thg
constitutional rights of the [plaintiff].” Id. (quotingHarlow, 457 U.S. at 815 (internal quotation
marks and alterationnaitted)). Additionally, “[b]Jecause qualified immunity is only a defense to
personal liability for monetary awards resulting from government aSicigerforming

discretionary functions, qualified immunity may not be effectively asdeas a defense to a

20

e

ve




claim for declaratory or injunctive relief.Ratliff v. DeKalb County, 62 F.3d 338, 340 n.4 (11th

Cir. 1995).
To receive qualified immunity, government officiataust first establish that they were

acting within their discretionary authority during the events in question. Maddox v. &gephe

727 F.3d 109, 1120(11th Cir. 2@3). Discretionary authority includes all actions of a
governmental official that “(1) were undertaken pursuant to the performancs dbtres, and

(2) were within the scope of his authorityDang ex relDang v. Sheriff, Seminole Cty871

F.3d 1272, 1279 (11th Cir. 2017) (citing Rich v. Dollar, 841 F.2d 1558, 1564 (11th Cir. 1988)).

Here, Plaintiff does not contest this issue, and it appears that Defendantsciveye a
within their respective discretionary authorities. Defendants, while onasuprisonofficials,
assignedPlaintiff to Tier Il and conducted other daily activities of prison administration during
the events in question.

Once a defendant establishes that he was acting within the scope of his degretion
authority, “the burden shifts to the plaintiff to show that qualified immunity is pptogpriate.”
Dang 871 F.3d at 1279. To make this showiaggdaintiff “must first prove that the facts
alleged, construed in the light most favorable to it, establish that a constitwiiola&ion did

occur.” Shaw v. Selma, 884 F.3d 1093, 1099 (11th Cir. 2018) (citing Smith v. LePage, 834 F.

1285, 1291 (11th Cir. 2016)Baucierv. Katz, 533 U.S. 194, 200 (2001At this stage of the
litigation, Plaintiff has shown that Defendants “committed a clear violation of hitsrigider

the Eighth Amendment.”_Canupp v. Paul, 716 F. App’x 836, 842 (11th Cir. 2017) (per curiam)

Having aleged a constitutional violation, Plaintiff must next demonstf#tat law

existing at the time . . . clearly established that the conduct violated thauwtmrs” Shaw 884
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F.3d at 1099 (citingPearson 555 U.S. at 23236)° “The relevant, dispositive inquiry in
determining whether a right is clearly established is whether it wouldebe to a reasonable
officer that his conduct was unlawful in the situation he confront&hucier 533 U.S.at 202;

Wilson v. Layne, 526 U.S. 603, 615 (1999). Tededmine “whether the law clearly established

the relevant conduct as a constitoibviolation at the time that [d]efendant ffajers engaged
in the challenged acts,” the defendants must have had “fair warning” that their coiothted a

constitutional right. Eransen 857 F.3d at 851 (citing Coffin v. Brandau, 642 F.3d 999, 1013

(11th Cir. 2011) (citations andternalquotaton marks omitted)). “Fair warning’ comes in the
form of binding caselaw from the Supreme Court, the Eleventh Circuit, or the higlesbt
the state . . . that ‘make[s] it obvious to all reasonable government actotsat what he is

doing violaes a federal law.” Id. (alterationin original) (Quoting Priesterv. City of Riviera

Beach 208 F.3d 919, 926 (11th Cir. 20Q@)tation omitted)).
While a plaintiff need not supply “a case directly on point for a right to belglea
established, existg precedent must have placed the statutory or constitutional question beyo

debate.” White v. Pauly, 580 U.S. __ , 137 S. Ct. 548, 551 (2017) (per curiam). Notabl

“officials can still be on notice that their conduct violates established law inveovel factual

circumstances.”_Hope v. Pelz&36 U.S. 730, 741 (200%ee alsdHarris v. Coweta County, 21

F.3d 388, 393 (11th Cir1994) (“The ‘very action in question’ does not have to have been
previously held unlawful, but the unlawfulness of the conduct must be appatigfhtt of pre

existing law.” (citing Anderson v. Creighton, 483 U.S. 635, 640 (1987)h light of this, there

are three ways a plaintiff may demonstrate that a defendant had “fair warhatgd tight is

clearly establishgz “(1) case law with indistinguishable facts clearly establishing the

> Courts may “exercise their sound discretion in deciding” what otdeanalyze the constitutional
violation andclearly established right prosgPearson555 U.S. at 236.
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constitutional right; (2) a broad statement of principle within the Constitutionitestaitr case
law that clearly establishes a constitutional right; or (3) conduct so egrelgatasconstitutional
right was clearly violated, even in the total absence of case I[Maddox 727 F.3d at 1121

(quoting Lewis v. City of West Palm Beac®b61 F.3d 1288, 1291 (11th Cir. 2009ge also

Fransen857 F.3d at 85%ame)
“Some broad statements of principle in case law are not tied to particularized fhcts an
can clearly establish law applicable in the future to different sets of detailed faatrrell v.

Smith 668 F.3d 1244, 1256 (11th Cir. 2012) (quoting Vinyard v. Wilson, 311 F.3d 134D, 135

(11th Cir. 2002); cf. Kisela v. Hughes584 U.S. |, /138 S. Ct. 1148, 1153 (2018) (per

curiam) (“Of course, general statements of the law are not inherently incapghlmg fair and
clear warning to officers.” (quoting/hite, 580 U.S. at ___, 137 S. Ct. at 562 However, “the
principle must be established with ‘obvious clarity’ by the case law so thaty ‘ebgectively
reasonable government official facing the circumstances would knowhthafficial’'s conduct
did violate federal lawvhen the official acted.”Terrell, 668 F.3d at 1256 (citinginyard, 311
F.3d at 1351)Fransen857 F.3d at 852. Importantly, the “reasoning, though not the holding of
prior cases can also send the same message to reasonable officers iaatoaldituations.”

Mercado v. City of Orlando, 407 F.3d 1152, 1159 (11th Cir. 2005) (citation and interna

guotation marks omitted).
Defendantsassert Plaintiff fails to allege a violation of any clearly established

constitutional right, and they are entitledqualified immunityas a result. (Doc. 41, p. 14) It

® In Kisela the Supreme Court cautioned courts not to “define clearly established law htlavieigof
generality.” 584 U.S. at __, 138 S. Ct. at 1152 (citation and internal quotations omitted). However
Kiselainvolved the Fourth Amendment and excessive ferap area in which “specificity is especially
important.” Id. (alteration omitted). Because excessive force in the Fourth Amendment cCtsitaxt
area of law in which the result depends very much on the facts of each caser’s @ffecentitled to
qualified immunity “unless existing precedent squarely governs the ispiafs at issue.”ld. at ___,

138 S. Ct. at 115253 (interndquotations and citations omitted).
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is well-settled that a prison officia’ “deliberate indifference” to a substantial risk of serious

harm to an inmate violates the Eighth Amendmetelling v. McKinney, 509 U.S. 25 (1993);

Estele v. Gamble, 429 U.S. 97 (1976Rrison administrators “are under an obligation to take

reasonable measures to guarantee the safety of the inmbkedson v. Palmer, 468 U.S. 517,

52627 (1984). Specifically, prison officials have a duty to protect prisoners from violence aj

the hands of other prisonerdVilson v. Seiter, 501 U.S. 294, 303 (1991f.a prisoner puts

prison officials on notice that he is at risk of harm from other prisoners, and tifers suharm
that could have been prevented bps@nable measures, those officials may be held liable.

Shabazz v. Barrow, No. CIV.A.7:05CV46(HL), 2006 WL 826712, at *6 (M.D. Ga. Mar. 29,

2006). This is what Plaintiff alleges happened in the case at.h&wahsequentlyDefendants
are not entitld to qualified immunityas Plaintiff has set forth a plausible violation of his clearly
established rights under the Eighth Amendme8eeMaddox 727 F.3d at 1121.Thus, he
Court shouldDENY this portion of Defendants’ Motion.
V. Plaintiff's Injunctive Relief Claims

Defendants aver Plaintiff appears to seek an injunction ordering them terbleafrom
Tier 1l to protective custody. However, DefendactatendPlaintiff fails to establish a violation
of any federal right, and absemtyaviolation, he is not entitled to injunctive relief(Doc. 411,
p. 14.)

Section 3626 of Title 18 of the United States Code, which affords for apgieopr
remedies in prisoner lgation, provides, in relevant part:

Prospective relief in any civilcéion with respect to prison conditions shall extend

no further than necessary to correct the violation of the Federal right of a
particular plaintiff or plaintiffs. The court shall not grant or approve any

" The parties appear to use ‘“injunctive relief’ interchangeably with “prospectiigf”.relBecause

Defendants cite to 18 U.S.C. § 3626 in support of their entittement to dismissalntifflanjunctive
relief claims, the Court uses “prospective reliefiereappropriate.
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prospective relief unless the court finds that such relief is narrowly drawn,

extends no further than necessary to correct the violation of the Federal right, and

is the least intrusive means necessary to correct the violation of the Fegldral

The court shall give substantial weight to any advergect on public safety or

the operation of a criminal justice system caused by the relief.

18 U.S.C. § 3626(a)(1)(A).

As explained aboveRlaintiff hasplausibly allegedhat Defendants violated his Eighth
Amendment rigld At this early stage, the Court cannot ascertain whether it woeld
appropriatefor this Court to order Defendante releasePlaintiff from Tier 1l to protective
custodyto correct that violationIt may be thasuch reliefwould bethe “least intrusive means”
to vindicate Plaintiff's Eighth Amendment right3he Court recognizes thatich a decision lies

squarely under the purview of “prison administration”, and this Court is toaiterfere with

the administrative processes of a prisdBeeMcCoy v. Chatman 2017 WL 4212310, at *2

(M.D. Ga. July 7, 2017) (noting that, even as to less intrusive means options under Section 3¢
“it is generally intrusive for courts to dictate individual classificationiglens or other dato-

day aspects of prison administration¢iting Preiser v.Rodriguez 411 U.S. 475, 4902

(1973)). However, without a more developed factual record, the Court is equally loath t
foreclose injunctive relief in this casg¢ such an early stage. It may be thktintiff establishes
facts warranting higeleag from Tier Il custody or some otheraghionof less intrusive
injunctive relief. Accordingly, the Court shoul@ENY this portion of Defendants’ Motion to
Dismiss.

V. Plaintiff s Motion for Appointment of Counsel

Plaintiff has filed a Motion for Appointment of Counsel seeking assistance icabés

(Doc. 55.) In this civil case, Plaintiff has no constitutional right to the appointment of counsel.

Wright v. Langford 562 F. App’x 769, 777 (11th Cir. 2014) (citirBass v. Perrin170 F.3d
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1312, 1320 (11th Cir. 1999)). “Although a court may, pursuant to 28 U.S.C. § 1915(e)(1
appoint counsel for an indigent plaintiff, it has broad discretion in making this decision, ar
should appoint counsel only in exceptional circumstancés.(citing Bass 170 F.3d at 1320).
Appointment of counsel in a civil case is a “privilege that is justified only by péocel
circumstances, such as where the facts and legal issues are so novel or coropleguagtthe

assistance of a trainedggatitioner.” Fowler v. Jones, 899 F.2d 1088, 1096 (11th Cir. 1990)

(citing Poole v. Lambert, 819 F.2d 1025, 1028 (11th Cir. 198/8hl v. Mclver, 773 F.2d 1169,

1174 (11th Cir. 1985)). The Eleventh Circhéis explained that “the key” to assessing whether
counsel should be appointed “is whetherghese litigant needs help in presenting the essential
merits of his or her position to the court. Where the facts and issues are simpld)dhasaradly

will not need such help.”McDaniek v. Lee, 405 F. App’x 456, 457 (11th Cir. 20XPgr

curiam)(quoting Kilgo v. Ricks, 983 F.2d 189, 193 (11th Cir. 1993)).

The Court has reviewed the record and pleadings in this case and finds noitesatept
circumstances” warranting the appointment cofunsel. While the Court understands that
Plaintiff is incarcerated, this Court has repeatedly found that “prisaltersot receive special
consideration notwithstanding the challenges of litigating a case while iredad.érHampton
v. PeeplesNo. CV 614-104, 2015 WL 4112435, at *2 (S.D. Ga. July 7, 2015). “Indeed, the
Eleventh Circuit has consistently upheld district courts’ decisions to refys@nément of
counsel in 42 U.S.C. § 1983 actions similar to this case for want of exceptional caceanst

Id. (citing Smith v. Warden, Hardee Corr. Inst., 597 F. App’x 1027, 1030 (11th Cir. 2p&6)

curiam)) seeWright, 562 F. App’x at 777, Faulkner v. Monroe Cty. Sheriff's Dep’t, 523 F.

App’x 696, 702 (11th Cir. 2013per curiam) McDaniels 405 F. App’x at 457; Sims v. Nguyen,

403 F. App’x 410, 414 (11t8ir. 2010)(per curiam) Fowler, 899 F.2d at 1091, 109&/ahl, 773
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F.2d at 1174) This case is not so complex legally or factually to prevent Plainofh fr
presenting “the essential merits of pissition” to the Court.

For these reasons, the CoDENIES Plaintiff's Motion.
VI.  Plaintiff's Motion for Default (Doc. 56)

Plaintiff avers he filed his Complaint on May 18, 2015, and Defendants did not respor
to the allegations contained in h@omplaint within thirty (30) days (Doc. 56, pp. 42.)

Accordingly, Plaintiff submits the Court should find Defendants in defaldt.a{ p. 2.)

Plaintiff filed his cause of action pursuant to 42 U.S.C. § 1983 on May 26, 201§.

(Doc.1.) The Court coducted its requisite frivolity review of Plaintiff's Complaint, as
amended, and, on December 31, 2015, this Court directed service of Plaintiff's Complaint g
Amended Complaint on Defendants. (Doc. 19.) In so doing, the Court directed the Unit
StatesMarshal to effect service of Plaintiffs Complaint and Amended Complaintefaridants
and noted that the Marshal would request Defendaaitge formal service. The Court informed
Defendants that, if they timely returned this waiver, they would no¢ haanswer Plaintiff's
Complaint until sixty(60) days after the request for waiver was sermdl. gt p. 15.) All three
Defendants’ Waivers of the Service of Summons were filed with the Court ondfel®;, 2016,
and these waivers indicate they weret $erDefendantsn January 5, 201%.(Docs.22, 23, 24.)

As such, Defendants Foust and Smokege not required to file any responsive pleading until

March 7,2016. SeeFed. R. Civ. P4(d)(3), 12(a)(1).

& nitially, there wasconfusion as to whether Plaintiff intended to name Doug Williams or Stanley

Williams as a Defendant. Plaintiff clarified he intended to name Stanley Williams aefeadant, and

the Court directed service of Plaintiff's Complaint and Amended Complaont Ganley Williamson
March 9, 2016. (Docs. 28, 33) Defendant Stanley Williams was to file a responsive pleading on or
before May 9, 2016, yet his counsel filed a Notice of Waiver of Reply on his behalbgrdM2016,
(doc. 34). (Doc. 39, pt.)
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Defendants’ counsel filed a Notice of Waiver of Reply on March 7, 2016. (Doc. 31.
The Court notified counsel on August 2, 2016, that she was required to file a responsive pleag
on behalf of Defendantsecause the Court had sanctioned the allegationsined in Plaintiff's
Complaint, as amended. (Doc. 39.) The Court directed counsel to file a responsive pleading
Defendants’ behalf on or before August 16, 20X&l. at p. 5.) In response to this Court’s
Order, Defendants filed the instatimedy Motion to Dismiss on August 16, 2016. (Doc. 41.)
As a result, the CouBISMISSES as mootPlaintiff's Motion for Default.

CONCLUSION

For the foregoing reasonsRECOMMEND the CourtGRANT in part andDENY in
part Defendants’ Motion to Dismisand DISMISS as moot Plaintiff's Motion for Default.
Should the Court adopt these Recommendations, the Court SMENHSS without prejudice
Plaintiff's claims relating to his placement in the Tier Il prograaintiff’'s Eighth Amendment
claims including his claims for injunctive reliefvould remain pending. The CouBENIES
Plaintiff's Motion for Appointment of Counsel.

The CourtORDERS any party seeking to object to this Report &stommendatioto
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the Complaint must also be included. Failure to do so will ateany
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upormll other parties to the action.
Upon receipt of Objections meeting the specificity requirement set out above,ea Unit

States District Judge will makeda novo determination of those portions of the report, proposed
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findings, or recommendation to which objection is made and may accept, rejeaidify m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatDisdge. A
party may not appeal a Magistrate Judge’s report and recommendation dicettly United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judge. The OtRECTS the Clerk of
Court to serve a copy of this Report and Recommendation upon the parties.

SO ORDERED andREPORTED and RECOMMENDED , this 2ndday ofJuly, 2018.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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