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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
JACOB SIMPSON
Plaintiff, CIVIL ACTION NO.: 6:15¢v-118
V.

STEPHEN ALLEN

Defendant

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff is currently incarcerated &eorgiaState Prisorf“GSP”) in Reidsville Georgia.
He filed this cause of action pursuant to 42 U.S.C. § 1983, contesting certain conditions of |
confinementat GSP After the requisite frivolity review, Plaintiff's Complaint was served on
DefendantStephen Allena correctional officer at GSP. (Doc. 19.Defendant therfiled a
Motion to Dismissbased on Plaintiff's failure to exhaust his available administrative remedie
prior to the filing of his Complaint.(Doc. 21) For the reasons which followRECOMMEND
that the CourtGRANT Defendat's Motion to Dismiss andISMISS Plaintiff's Complaint,
without prejudice. | further RECOMMEND that the CourDENY Plaintiff leave to appeah
forma pauperis andDIRECT the Clerk of Court t€CLOSE this case anénter the appropriate
judgment of dismissal

BACKGROUND
Plaintiff filed this action,pursuant to 42 U.S.C. 8§ 1983, on October 7, 2015. (Doc. 1.

Plaintiff contends that Defendant Allen, a mmtional officer at GSP, slammddm to the

! The Clerk of Court iDIRECTED to update the name of Defendant Officer Allen to “Stephen Allen”,
the name provided by Defendant in his Motion to Dismiss.
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ground on July 30, 2015.ld¢ at p. 5.) According to Plaintiff, this use of force was unprovoked
andoccurredwhile Plaintiff's hands were cuffed behind his badk.addition to his allegations
regarding thisuse of forcePlaintiff's allegations challengea litany of the conditions of his
confinement at GSP.Id. at pp. 5-8.)Plaintiff statecthat he had not received meals and showers
on some dates in June, July, and September 20153e further allegé that another inmate da
thrown feces at his cell dooid. He also took issue with the food Wwasserved at GSPId. at

p. 6. Plaintiff filed several pleadings, including an Amended Complaint, in whichposiesed
upon these allegations. (Docs. 8, 13, 14.)

On January 15, 2016, | conducted a frivolity review of Plaintiffs Complaint, as achende
pursuant to 28 U.S.C. 8§ 1915A. (Doc. 16.) | concluded that the Court should drsamsit’s
Complaint because Plaintiff failed to exhaust his adrratise remedies. Id. at pp. 49.) The
Report and Recommendation noted that Plaintiff asserted in his Complaint thatsthéspr
grievance counselor had only received his grievance days before PlaietiftHis action. Id.
Further, Plaintiff admitted that the grievance was still pendifdy. In addition, | noted that
Plaintiffs Amended Complaint and Motion to Consolidate included a grievance eaxkipt
indicating that Plaintiff did not commence tlgeievance procesantii November 2015. Id.
atpp. 89.) Accordingly, | concluded that Plaintiff's own pleadings evidenced thatdeaot
properly exhaust the Georgia Department of Corrections’ grievance phoefess filing this
suit. (d.atp.9.)

In his Objectiongo the Report and Recommendation, Plaintiff asserted, for the first time
that he filed a grievance on August 1, 2015, the day after Defendant Allen estiaham to the
ground. (Doc. 18, p. 1.) Plaintiff alleged that the dorm counselor who was respdosibl

signing the grievance and submitting it to the grievance counselor never showedarg tintil




sometime in Septembeitd. Plaintiff contended that the dorm counselor then put the grievance

into the system, and Plaintiff never received a responde. Plaintiff further argued that he
wrote the Warden and the Commissioner of the Georgia Department of Correbibonshis

grievance but received no responge.

District JudgelJ. Randal Hall reviewed the Report and Recommendations and Plaintiff's

Objections. Giverthe new allegationsn Plaintiff's Objections Judge Hall held that that the
Court“cannot conclusively determine that Plaintiff did not exhaust his admitngtreemedies

as to his excessive force claims against Defendant Allen.” . (3. 3.) Judge Hall stated that
“Plaintiffs newly-asserted allegations regarding his grievance efforts appear speciou
However, at the frivolity review stage, the Court does not test the credibili®laintiff's
exhaustion allegations.” Id. Accordingly, the Courtid not dismiss Plaintiff's Complaint for
failure to exhaust at that timdd. Rather,JJudge Halwent on to assess the merits of Plaintiff's
claims The Court dismissed the majority of those claims but ordered that Plaiexitéssive
force claims againddefendant Allen would proceed.

Following service, Defendant Allen filed the instant Motion to Dismiss Plaintiff's
Complaint. (Doc. 21.) That Motion once again brought the Court’s attentitretssue of
whether Plaintiff exhasted hisadministrative remediedld. Defendant argued that Plaintiff did
not complete exhaustion through his alleged August 1, ,2f¥i&vance or through his alleged
grievances of October 1, 201&nd November 2, 2015. In support of his argumentsgridisint
offered affidavits fromJacquelyn Ayenithe Grievance Coordinator at GSP, (doc22land

Russell Houser, a counselor at GSP, (doat)21-

2 Judge Hall went on to note that “should Defendant Allen dilé/otion challenging Plaintiff's

exhaustion efforts, Plaintiff's allegationsiMnot be given such deferente(Doc. 19, p. 3 n.1.)Rather,
Judge Hall explained that the Court would subject Plaintiff’'s comtesitto the “twestep process” of
Turner v.Burnside, 541 F.3d 1079 (11th Cir. 2008].
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In his response to DefendastMotion to DismissPlaintiff provided yet another version
of events regarding his efforts at exhausting his administrative remeddes. 45.) Plaintiff
contends that he gav@ounselorHouser a grievance regarding Officer Allen’s use of force in
August of 2015, and Hous&old Plaintiff that he turned it ito the Grievance Coordinatotd.

He alsoclaims that his grievance “was held in the system ferl10months which blded
[Plaintiff] from making any grievances from April and May 2015 until March 4, 2016."He
alleges thatwith two previous grievances “in the system”, he could not turn in anothe
grievance. He goes on to levy the conclusory allegation that DefendanGraedhnce
CoordinatorAyeni are lying.

DISCUSSION

Dismissal for Plaintiff's Failure to E xhaust his Available Administrative Remedies
Before Filing Suit

A. Standard of Review

The determination of whether an inmate exhausted his available administrativikereme
prior to filing a cause of action in federal court is a matter of abatemeishanttl be raised in a
motion to dismiss._Bryant v. Rich, 530 F.3d 1368, 1374 (11th Cir. 208&cause exhaustion
of administrative remedies is a matter in abatement and not generally an a&djndon the
merits, an exhaustion defense . . . is not ordintre proper subject for a summary judgment;
instead, it should be raised in a motion to dismiss, or be treated as such ifrrasadtion for
summary judgment.” Id. at 137475 (internal citation omitted).“Even though a failurd¢o-
exhaust defenses inonjurisdictional, it is like” a jurisdictional defense because such a
determination “ordinarily does not deal with the merits” of a particular causetioh. Id. at
1374 (internal punctuation and citation omitted). Further, a judge “may resoltaafac

guestions” in instances where exhaustion of administrative remedesiésense before the




court. Id. In these instances, “it is proper for a judge to consider facts outside of the @eadin
and to resolve factual disputes so long as the factual disputes do not decide the mdres ang
parties have sufficient opportunity to develop a recotd.”at 1376.

In Turner v. Burnside, 541 F.3d 1079, the Eleventh Cietitforth a “twestep process”

that lower courtsmust employ wherexaminng the issue of exhaustion of administrative
remedies. First, the court is to take the plaintiff's version of the fagerding exhaustion as
true. 541 F.3d at 1082. If, even under the plaintiff's version of the thetplaintiff has not
exhausted, the complaint must be dismisded.However, if the parties’ conflicting facts leave
a dispute as to whether plaintiff has exhausted, the court need not accept all ¢f plaicts as

true. Id. Rather, “the court then proceeds to make specificrfgslin order to resolve the

disputed factual issues|.]1d. “Once the court makes findings on the disputed issues of fact, it

then decides whether under those findings the prisoner has exhausted his availabétrativeini
remedies.” Id. at 1083. TheEleventh Circuit has held that a district court may consider
materials outside of the pleadings and resolve factual disputes regarsdiagston in
conjunction with a Rule 12(b)(6) motion to dismiss so long as the factual disputes do not dec
the meris of the case. S&ryant 530 F.3d at 1376-77.

B. Legal Requirements for Exhaustion

Where Congress explicitly mandates, prisoners seeking relief for allegsttuional

violations must first exhaust inmate grievance procedures before filinm Sadeal court. See
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Porter v. Nussle, 534 U.S. 516, 524 (2002). Section 1997e(a) of Title 42 of the United Staftes

Code states, “No action shall be brought with respect to prison conditions under section 1983
this title, or any other Federal law . . . urgilch administrative remedies as are available are

exhausted.” InPorter the United States Supreme Court held that exhaustion of availabl
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administrative remedies is mandatory. 534 U.S. at &3 als@®’'Brien v. United Sates 137 F.
App’'x 295, 30302 (11th Cir.2005) (finding lack of exhaustion where prisoner “pramely
filed his civil complaint . . . and . .failed to heed that clear statutory command’ requiring that
his administrative remedies be exhausted before bringing suit”).

The requirerant that the exhaustion of remedies occur “first in an agency setting allow
‘the agency [to] develop the necessary factual background upon which decisions should

based’ and giv[es] ‘the agency a chance to discover and correct its own er@neeil v. Sec'y

for Dep’t of Corr, 212 F. App’x 869, 871 (11th Cir. 2006) (quotiAtexander v. Hawk 159

F.3d 1321, 1327 (11th Cir. 1998) (first alteration in original)). Furthermore, requiring
exhaustion in the prison settirfgliminatds] unwarranted federadourt interference with the
administration of prisons” and all@zcorrections officials time and opportunity to address

complaints internally before allowing theitiation of a federal case."Woodford v. Ngo, 548

U.S. 81, 93 (2006).

The Supreme Court has noted exhaustion must be “prop&.”at 92. “Proper
exhaustion demands compliance with an agency’s deadlines and other critieaupabcules
because no adjudicative system can function effectively without imposing@deny structure
on the course of its proceedingsld. at 96-91 In other words, an institution’s requirements
define what is considered exhaustion. Jones v. Bock, 549 U.S. 199, 218 (2007).

Thus, under the law, prisoners must do more than simply initiate grievancesuble
also appeal any denial of relief through all levels of review that comprisedthmistrative
grievance procesBryant 530 F.3catl378(“To exhaust administrative remedies in accordance
with the PLRA[Prison Litigation Reform Act] prisoners mustproperly take each step within

the administrative proce$3. (quoting Johnson v. Meadows, 418 F.3d 1152, 1157 (11th Cir.

[72)

be
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2005); Sewell v. RamseyNo. CV406159,2007 WL 201269 (S.DGa. Jan27, 2007) (finding

that a plaintiff who is still awaiting a response from the warden regardirggibisance is still in
the process of exhausting his administrative remedies).

Furthermore, an inmate who files an untimely grievance or simply spurns th

(4]

administrative process until it is no longer available failsatisfy the exaustion requirement of

the PLRA. Johnson418 F.3d at 11559; Higginbottom v. Carter, 223 F.3d 1259, 1261 (11th

Cir. 2000)(inmate’s belief that administrative procedures are futile or needless does nsé excu
the exhaustion requirementpdditionally, “[t]he only facts pertinent to determining whether a
prisoner has satisfied the PLRA’s exhaustion requirement are those tied evhen hdiled his

original complaint.” Smith v. Terry, 491 F. App’x 81, 83 (11th Cir. 2012).

“However, ‘while [Section] 1997e(a) requires that a prisoner provide as much relevant
information as he reasonably can in the administrative grievance process, it doeguiret

more.” 1d. (quotingBrown v. Sikes, 212 F.3d 1205, 1207 (11th Cir. 2000)he purpos of

Section 1997e(a) is not that “facttensive litigation” result over whether every fact relevant to
the cause of action was included in the grievartéeoks v. Rich, CV60%5, 2006 WL 565909,
at *5 (S.D. Ga. Mar. 7, 2006) (internal citation omitted). “As long as the basic purposes pf
exhaustion are fulfilled, there does not appear to be any reason to require a preatiértol
present fully developed legal and factual claims at the administrative level.(quotinglrvin
v. Zamora, 161 F.p.2d 1125, 1135 (S.D. Cal. 2001)). Rather, Section 1997e(a) is intended
to force inmates to give state prison authorities a chance to correct ¢mmstituiolations in
their prisons before resorting to federal suit and to prevent patently frivelossits. Id.
Nonethelessthe United States Supreme Court recently held that “the PLRA’s text

suggests no limits on an inmate’s obligation to exhaiursespective of any ‘special




circumstances.” And that mandatory language means a court may not excukeeatdai
exhaust, even to take such circumstances into account.” Ross v. Blake, U186 S. Ct.
1850, 1857 (June 6, 2016).

C. The Georgia Department of Corrections’ Grievance Procedure

The Georgia Department of Corrections’ grievance procedure is set fortfandagl
OperatingProcedire (“SOP”) 1IB0O50001. (Doc. 243.) This SOPdoes not requiran inmate to
attemptan informal resolution ofhis complaint before fihg aformal grievance. 1d. atp. 5.)

An inmate can file, with a few exceptions, “a grievance about any condition, ,potayedure,

or action or lack thereof that affects the [inmate] personallg.” Grievance forms must be
available in the controfooms of all living units and must be provided upon request by an
offender. [d. at p. 4.) An inmate must submit a grievance form “no later thasalbddardays
from the date the [inmate] knew, or should have known, of the facts giving rise taetrange.”

(Id. at p. 8 (emphasis in original)A “calendar ddyis “a 24 hour time period from midnight to
midnight Monday through Sunday.”ld( at p. 2.) The inmate must use the prisamisvance
form when filing the original grievance, and imeist sign thegrievanceform and give it to any
counselor. Ifl. at pp. 7-8.) The counselor then gives the inmate the bottom portion of the
grievance form as a receipt and forwards the grievance to the Grievanodinator. [d. at

p. 8.)

The Grievance Coordinator is to screen the grievance to determine whethearten
should accept the grievance or reject (kd.) The warden has a period of forty (40) calendar
days from the date the inmate gave his grievance to the counselor to respondensioeof
ten (10) calendar days can be granted once, provided the inmate is advised in writing of

extension before the original 40 calendar days have expitddat {p. 10-11) An inmate can

the




file an appeal with the Commissioner’s Office in the following instances: if the agroev
coordinator rejects his original grievance; after the warden responds doigimal grievance; or
when the time allowed for the warden’s decision has expired. The inmate has seaengrc
days in which to file thisgpeal. [d. at p. 12.) The Commissioner has 100 calendar days afte
receipt to render a decisiond.) These time limits may be waived for good cause.) (

D. Assessment of Plaintiff's Exhaustion

1. Whether PlaintiffProperlyExhaustedsSP’sAdministrative Remedies

In his Complaint, Plaintiff stated that he filed a grievance on October 1, 205,
“nothing has been done yet(Doc. 1, p. 3.)In his Amended Complaint, Plaintiff stated that he
had written a grievance and “the grievance counseidrthe Warden[,] Mr. Stanley][,] has [sic]
refused to reply to my grievance(Doc. 8, p. 3.)Plaintiff attached to his Amended Complaint a
receipt whereby the grievance counselor acknowledged receiving Plaintigamgce on
November 2, 2015. (Id. at p. 9.) As Plaintiff now apparently concedes, these efforts inrOctol
and November of 2015 cannot constitute proper exhaustion. As an initial matter, Faewiff
or should have known, of the facts giving rieehis claims against Defendant duly 3, 2015
the date of the use of force. Thus, a grievance on October 1, 2015,hagaldeen well outside
the tenday window for Plaintiff to file an initial grievance. (Doc.-31p. 8.) Moreoverthe
forty-day time period for the warden to respandPlaintiff’'s grievancehad not run when he
signed his Complaint on October 3, 2015. (Doc. 1, p. 8.)

Apparently recognizing these deficiencies, Plaintiff now argues thatduedilgrievance
with Counselor Houser in August of 2015. In his Response to the Motion to Distaissiff
contends he gave Houser a grievance regarding Officer Allen’s use of forcgust/fof 2015,

and Houser told Plaintiff that he turned ittm the Grievance Coordinator(Doc. 25.) In his

De




Objections tahe Motion to Dismiss, Plaintiff alleged that he attempted to write a grievance o
August 1, 2015, but that Houser did not show up for work until September. (Doc. 18He 1.)
claimed that the grievance was “in the systemit that he never receivedr@asponse from the
Warden. Id.

Even under the firsfurner step, Plaintiffs inconsistent accourdf his August 2015
grievance fails to constitute proper exhaustion. If Plaintiff filed thisvgnce on August 1,
2015, as Plaintiff allegeshe Warden hé forty days to respond to that grievance. (Doe321
pp. 16-11.) If the Warden failed to resporflaintiff could notsimply rely uponthat lack of
response to constitute exhaustion. Rather, Plaistifif had to complete each step of the
grievance processBryant 530 F.3catl378(“To exhaust administrative remedies in accordance
with the PLRA, prisoners must ‘properly take each step within the administ@toess’)

(quoting_ JohnsgM 18 F.3cat 1157 Sewell v. RamseyWNo. CV406159,2007 WL 201269 (S.D.

Ga. Jan.27, 2007) (finding that a plaintiff who is still awaiting a response from the warder
regarding his grievance is still in the process of exhausting his adntinestemedies) Thus, if
the Warden failed to respond within forty daysR#intiff filing the grievance, Plaintiff's next
step would beo file an appeal with the Commissioner’s Offiagthin tendays (Doc. 251,
p.12.) HoweverPlaintiff does not allege that he ever filed an appeal. Moreover, everid he
file an appeal, the Commissioner would have had 100 calendar daysedipt of that appeal
to render a decisionld. That time period would not have expired by the time Plaisighed
his Complaint on October 3, 2015.

Plaintiff's attempt to rely upon grievance allegedly filed iAugust of 2015vithers even
more easily when subjected to the crucible of examination required by the Jacoedstep.

The variability in Plaintiff's account dfis August 2015 grievance belies the credibility of that

10




accaint. In his Complaint, when explaining the steps he took to grieve his claims, Pieanéf
mentioned an August 2015 grievance. (Doc. 1, p. B¢ only stated he wrote mmAugust
grievance in his Objectiorefter the Report and Recommendatiarsed he issue of exhaustion
(Doc. 18, p. 1.) Moreover, his accosiof the grievance in his Objections and his Response to
the Motion to Dismiss are inconsistent.

In contrast,Defendants offer more credible information indicating that Plaintiff never
filed agrievance in August of 2015. Ayeni, the Grievance Coordinator at &®Rins that the
prison keeps records of every grievance filed by an inmate, and those records dectahedf
Plaintiff filed a grievance in Augustf 2015 (Doc. 2%32.) Shefurther explainsthat, had
Plaintiff given Houser a grievance, Houser would have been required to provideffRiginta
grievance receipt and to provide the grievance to Ayddi.a{ p. 8.) She also states that she has
never been aware of Houser fagito forward her a grievancéd.

Houser avers that he was the counselor in Plaintiff's building (#iuiling) from
January 2, 20150 October 16, 2015. (Doc. 24 p. 2.) Houser states thhad Plaintiff given
him a grievancén August 0f2015, he would have provided Plaintiff a receipt for the grievance
andgiventhe grievance to Ayeron the same date thRtaintiff gaveHouser the grievance(ld.
at p. 3.) In his Objections, Plaintifarguedthat Houser did not turn in the grievancecuse
Houser was absent from wotkroughout August of 2015 However, Houser explains that,
throughout August and September of 2015, he worked ten hours a day Monday throd
Thursday in the KBuilding with the exceptions of August 10 and 27, and Sepe®band 23—
25. (d. at p. 4.) Houserspecificallyexplains thahe worked in the KBuilding for ten hours a

day fromJuly 27, 2015 through July 30, 201%and August 3, 2018hrough August 6, 2015.

% Itis not clear if Plaintiff still stands by this version of eveatshe appears to represent in his Response
to the Motion to Dismiss that Houser accepted the grievance in Augyasbrgfused to turit in.

11
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(Id. at p. 4.) The date that Plaintiff claims he gdke grievance to Houser, August 1, 2015, was
a Sunday, and, therefore, Houser was not a wisgkk Moreover, Ayeni explains thainder SOP
[IBO5-0001, Plaintiff could have turned in his grievance to “any counselor.” (Deg, gf. 8

9.) Even though Houser was the counselor in tHgulding, numerous other counselors come
into that building every day.d. Thus, even if Househhad beermabsent, thatvould not have
prevened Plaintiff from filing a grievance in August of 2015.

In short, everunder Plantiff's version of eventsand accepting that he filed an initial
grievance in August of 201%e failed to exhaust his administrative remedi@®ugh that
grievance before filing this lawsuitMoreover, Defendant has presentadmore credible facts
revealingthat Plaintiff did notfile a grievancan August of 2015. Consequently, Plaintiff did
not properlyexhaustGSP’sadministrative remedidsefore filing this suit

2. Whether GSRB Administrative Remedies Were Unavailable to Plaintiff at
the Time he Filed Suit

Having found that Plaintiff failed to exhaust GSP’s administrative remedie$;dbg
must assess whethdghose remedies were available to Plaintiffhoughthe Supreme Court
rejected a “special circumstancesXception to exhaustion iRoss it reiterated that a prisoner
need only exhaust those remedies which were available to him. _ U,2.36 S. Ctat
1859-60(“An inmate, that is, must exhaust available remedies, but need not exhauslabtavai
ones.”) The Court recognized “teekinds of circumstances in which an administrative remedy,
although officially on the books, is not capable of use to obtain .felief. First, the Court
stated thatin some instances, the administrative procedapefates as a simple dead-erwlith
officers unable or consistently unwilling to provide any relief to aggrieved isthald. Thus,
if the administrative procedure lacks authority or if the officials whaaent authority “decline

ever to exercise ,it the inmate has no obligation txteust the remedy.ld. Second, when
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administrative remedies are sonfusing that they are “essentially ‘unknowablexhaustion is

not required.1d. (citing Goebert v. Lee Cty510 F.3d 1312, 1323 (11th C2007); Turner541

F.3dat 1084. Lastly, exhaustion is not requiredfien prison administrators thwart inmates
from taking advantage of a grievance process through machination, misnégiese or
intimidation” 1d. However, the Supreme Courtcognized that“[g]iven prisons own
incentives to maintain functioning remedial processes, we expect that thesestaroes will
not often arisé¢ Id.

Though his Response to the Motion to Dismiss is und®amtiff arguably contendthat
the administrative remedies officially on thedks at GSP were not made available to.him
Plaintiff statedthat his grievance was “in the system fo~10 months which blocked me from
making any grievances from April and May of 2015 until March 4, PpMhen Warden
Williams signed grievancel[s] whicblocked the grievance | gave Counselor Houser.” (Doc. 25,
p. 1.) Construing Plaintiff's arguments liberally, he appears to argue tlwatulek not use the
grievance system because he already had two grievances pending. SOB00BQ&rovides
that aninmate may only have two active grievances pending at one time. (D8¢g17-8.)
If an inmate has more than two active grievances, the procedure states that the ushdtepn
one of the outstanding active grievances being processedien to fle a new grievanceld.
There are three exceptions to the two active grievance limit if the grievanas:filgll as an
emergency grievance and is determined to be an emergency grievance by thec&rievs
Coordinator; (2) involves allegations of physieduse with significant injury to the inmate or
sexual assault; or (3) involves an important issue of prison security or adatioistsuch as a

serious threat to life,dalth, or safety of any persoid.

13
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Several courts have found that similar restrictions on the number of grsvanenmate
may file do not excuse an inmate from exhausting the grievance procedore fiefg suit.

Cummings v. Crumb, 347 F. App’x 725, 727 (3d @009) (being on grievece restrictiordid

not prevent inmate from exhausting his remedies); Eckard v. GNbeC145898 RJIBKLS,

2015 WL 6507233, at *8 (W.D. Wash. Oct. 5, 20¥8port and recommendation adopted, No.
C145898 RJIBKLS, 2015 WL 6507519 (W.D. Wash. Oct. 27, 8Dp1Because plaintiff did not
abide by the limitations prison places on the number of grievances that an offendeaveay

active at any one time, he did not properly exhaust his cl&faest v. Endicott, No. G8C—-763,

2008 WL 90622, at *8 (E.Dwis. Mar.31, 2008)(prison’s limit on number of grievanceddes
not prohibit the filing of any complaints so much as it requires the inmate tdipeidris claims

. . . [t]he rule is not, in other words, an excuse for failure to exhaust.”); Howard v. Smith, N

CV606-062, 2008 WL 816685, at *5 (S.D. Ga. Feb. 28, 200&)prt and recommendation
adopted in pertinent part, regjected in part, No. C\V606-062, 2008 WL 816684 (S.D. Ga. Mar. 26,
2008) (rejecting inmate plaintiff's argument that he could not exhausigigeprocedure due to
of former SOP 1IB05-0001s limit on grievancesand noting that ihmates are given the
opportunity to prioritize their grievances by dismissing a pending grievancéote tne

resolution of another grievantg Ciarpaglini v. Gorske07-C-461S, 2007 WL 5614117 (W.D.

Wis. Oct. 4, 2007) (dismissing prisoner lawsuit for exceeding limit on number o&gdes).

The reasoning behind these decisions applies with equal force in the case as@&nhd.
[IBO5-0001s grievance limitdid not m&e GSP’s grievance process unavailable to Plaintiff.
Rather, because Plaintiff alleged that Defenddign abused him physicallpnd caused him
significant injury, his grievance would have fallen within an exception taytievance limit

Moreover,even if his grievancevould not havdallen within the exception, Plaintiff could have

14




dropped one of his other grievances or he could have asked for the grievance to beedonside

because itnvolved an important issue of prison security or administrati®aintiff could not
simply disregard the grievance process and then aaftey the factthat if he hadfiled a

grievance, it would have been rejected. Higginbottom v. Carter, 223 F.3d 1259, 1261 (11th

2000) (“[T]he exhaustion requirement canmatwaived based upon the prisorebelief that
pursuing administrative procedures would be futile.”).

Even assuming all of Plaintiff's allegatioasetrue under the firsturnerstep, he fails to

establish that the administrative remedies at @@Fe not capable of useAgain, an inmate
must comply with the institution’s procedural rules in order to effectuate progpausgtion.

Jones, 549 U.S. at 218; Woodford, 541 U.S. at 90-92. It is not this Court’s place to second gt

a prison’sgrievanceules and an inmate cannot create unavailability by failing to abide by those

rules. Additionally, vhile Plaintiff complains that Counselor Houser was not in Plaintiff's
housing unit after the incident, he was not required to wait on Counselor Houser tb lagbmi
grievance. Rather,the prison’s policy explicitly provided that Plaintiff could “give it to any
counselor. (Doc. 21-3, p. 8.)

In sum, under the firstTurner stepPlaintiff does not establish that GSP officers were

“unable or consistently unwilling to provide any relief to aggrieved inniatiest the GSP
grievance process was so complicated that it was “essentially unkngveatiteat GSP officers
“thwart[ed] inmates from taking advantage of a grievance process through machinatio

misrepesentation, or intimidatioh Ross U.S. , 136 S. Ct. at 188®. Thus, even if

the hurdles to exhaustion existed as Plaintiff claims, they did not rise to thiet lodig

unavailability that the Supreme Court contemplateldass.

15
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Plaintiff's clams of unavailabilityfail even more easily under tlscondTurner step.
Again, under that step, the Court resolves any disputed factual issudsnadsessesjnder
those findings whether the prisoner has exhausted his available administrative esmedi
Turner, 541 F.3dat 1083. Having reviewed all of Plaintiff's and Defendant’s filings, the Court
finds Grievance Coordinator Ayeri and Counselor Houser's accognodf availability more
credible than Plaintiff's.

CounseloHouser states thafrrom January 2, 201,590 October 16, 201%e worked a
the counselor in the #Building at GSPand that Plaintiff was housed in that buildin@oc. 2t
4,p. 2) As laid out above, Houser specifically states that he worked ten hours a day rand fq
days a weekhroughout August and September of 2015 with a few exceptions. (DeL. 21
pp. 4-5.) According to Houser, Plaintiff could have obtained a grievance form fiaunsdd,and
Houser would have forwarded the grievance to the Grievance Coordinator on thgasartat
Plaintiff gave it to him and then given Plaintiff a receipt fordrngvance Id. Thus, Housewas
regularlyavailable to Plaintiff to receivend fileany grievance that Plaintiff wished to filéd.

Ayeni, the Grievance Coordinator, states that upon admission to GDOC, prisonofficig
provide an orientation to inmates on the grievance prpeessthe process is outlined in the
inmates’ Orientation Handbook. (Doc.-21p. 3.) Additionally, inmates may review SOP
[IBO5-0001in the prisors library. Ayeni states thagrievance forms are available in all living
units in the prison and in the counselors’ office during business hddrsat§. 4.) Ayeniavers
the she has never been aware of Houser failing to forward a grievance todwrigsl by SOP
[IBO5-0001. Ayeni also explains thathough Housemwas the counselor in the-Building,
“numerous other counselors came into thdBudlding every day’ and Plaintiff could have

submitted his grievance to one of those counseldds at(pp. 8-9.)
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Houser'sand Ayeni’'saccountsof availability are consistent with the record evidence
including the prison’sStandard @erating Procedures. In contrast to Houser’s account,
Plaintiff's account of the grievance availability at GSP contamesnsstencies. Accordingly,
the Court should find that GSP’s grievance process was available forifPlEngrieve

Defendant’s use of force against higeeWright v. Langford, 562 F. App 769, 776 (11th Cir.

2014) ([1] t was reasonable for the district court to find tlpdaintiff's] purported ignorance of
the fiveday grievance filing period was not credible, givgaintiff's] significant prior
experiences filing grievances and lawsuits in federaltcasrwell as the jail officias affidavit
stating that eacHcounty] inmate is given a copy of the Inmate Handbook spelling out the
grievance procedurg

In sum, Plaintiff filed this lawsuit without properly submitting his claims against
Defendant to the prisongrievance systerfirst. An inmatemust do more to resolve his dispute
within the literal walls of the prison or at least the figurative walls of the prisdaarmsyisefore
seeking relief in the halls of the courthouse. Consequently, the Court sG&RANT
Defendant’s Motion an®ISMISS Plaintiff's Complaint.
Il . Leave to Appealln Forma Pauperis

The Court should also deny Plaintiff leave to appeédrma pauperis.* Though Plaintiff
has, of course, not yet filed a notice of appeal, it would be appropriate to addregssnes in
the Court’s order of dismissaGeeFed. R. App. R. 24(a)(1)(A) (“A party who was permitted to
proceedin forma pauperis in the districtcourt action, . . ., may proceed on appeaforma
pauperis without further authorization, unless the district cedoefore or after the notice of

appeal is filed—certifies that the appeal is not taken in good faith[.]JAn appeal cannot be

* A Certificate of Appealability (‘COA”) is not required to file an appeal ineat®n 1983 actionSee
Fed. R. App. P. 3 & 4Morefield v. Smith No. 607CV010, 2007 WL 1893677, at *1 (S.D. Ga. July 2,
2007) (citingMathis v. Smith No. 05-13123-A (11th Cir. Aug. 29, 2005) (unpublished)).
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takenin forma pauperis if the trial court certifies, either before or after the notice of appeal is

filed, that the appeal is not taken in good faith. 28 U.S.C. § 1915(a)(3). Good faith in thi

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the facilldgations are clearly baseless or the legal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous and, thusnot brought in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008gealsoBrown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Basedon the above analysis of Defendarntlotion to Dismissand Plaintiff's putative
claims against Housgthere are no nefrivolous issues to raise on appeal, and any appeal woulg
not be taken in good faith. Thus, the Court sh@iNY Plaintiff in forma pauperis status on
appeal.

CONCLUSION

Based on the foregoing, RECOMMEND thatthe CourtGRANT Defendat's Motion
to Dismiss, (doc21), DISMISS Plaintiffs Complaint,without prejudice, based on Plaintiff's
failure to exhaust hisvailable @ministrativeremedies prior to the filing of his Complajrand
DIRECT the Clerk of Court taCLOSE this case | further RECOMMEND that the Court
DENY Plaintiff leave to appeah forma pauperis.

The CourtORDERS any party seeking to object to this Report and Recommendation tg

file specific written objections within fourteen (14) days of the date onhathis Report and
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Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the Complaint must also be included. Failure to do so will hateany
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all otmeparties to the action.The filing of objections is not a proper vehicle
through which to make new allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judgeill make ade novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judge. The Clerk of CRIRECTED
to serve a copy of this Report and Recommendation upon the parties.

SO ORDERED andREPORTED andRECOMMENDED , this 16thday of September,

/ /"’i},AK

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2016.
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