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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

RONNIE SANKS
Plaintiff, CIVIL ACTION NO.: 6:15cv-146

V.
WARDEN ROBERT TOOLE; CHRONIC

CARE DR. (UNKNOWN); and DENTIST
(UNKNOWN),

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed BRiogersState Prison ifReidsille, Georgia, filed this
cause of action pursuant to 42 U.S.C. § 1983 to contest certain conditionscohfmemaet
while he was housed at Geordsdate Prison in Reidsville, Georgia. For the reasons which
follow, | RECOMMEND that the CourDISMISS Plaintiff's monetary damages claims against
Defendants in their official capacities. | al®RECOMMEND that the CourtDISMISS
Plaintiff's claims against Defendanfooleand Chronic Care Doctor. The CoIMRECTS the
United States Marshal to serve Defendaentistwith a copy of Plaintiff's Complaint and this
Order.

In addition, the CoutACATES its March 2, 2016, Report and Recommendation, (doc.
10), concerning the dismissal of Plaintiffs Complaint based on what appearedPiaibgff's
failure to follow an Order of the Court and failure to prosecute his ca$e basis for the
recommended dismidsaf Plaintiff's Complaint was thaPlaintiff had transferred to another

penal institution and had not advised the Court of his transfer and resultant new nolgifegsa
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(Doc. 10, p. £2) However, Plaintiff later wrote letters to the Court, informing it that he is still
housed at Rogers State Prisbnt has not been receiving his mailings from this Court.
(Docs.11, 12)

Further, Plaintiff filed a Motion for Appointment of Counsel. (Doc. 3.) As set forth
below, the CourDENIES Plaintiff's Motion.

BACKGROUND

Plaintiff asserts he was diagnosed as HIV positive in August 2013 whilashboused at
Coastal State Prison(Doc. 1, p. 5.) Plaintiff contends he had several rotten, infected teet
pulled while he was housed at Coastal State Prison betteubBV doctor in Augusta informed
him these teeth could affect his immune system. At the time he was transfereulgaaGtate
Prisonin November 2013Plaintiff maintains he still had two rotten, infected teeth, one of which
had an abscess, which hadt been pulled. Id.) Plaintiff alleges he immediately filled out a
sick call request upon his arrival at Georgia State Ptstave those two teeth pulle®laintiff
states he has cancelled sick call request slips from November 2013 througyty 2846 and he
did not have these teeth pulled. Plaintiff contends he wrote a letter to Defendant Toole,
Warden, and other administrative persorteekexplain his problems, yet no one responded to
him. (d.)

Plaintiff avers he began having feelingé depression in November 2014 and told
Defendant “Chronic Care Doctgrivho had some of Plaintiff's blood drawn.ld.(at p. 5)
Plaintiff contends Defendant Doctanust have seefsomething”in Plaintiff’'s blood because
Plaintiff went to Augusta in Deceber2014 to see the HIV doctorld() According to Plaintiff,
the HIV doctor observed that his viral load and CD4 cell count had changed dediyasicd

Plaintiff told the doctor that he still had not gotten those two teeth pulled. Plaintiff comtends

the




doctor informed him those teeth needed to be pulled as soon as possible before his imn
system worsened.Id)) Plaintiff also contendthat the doctor told him that the medication he
was taking for his HIV was working so well that his HIV was not detected, but he hagpto st
taking that medication because his body started to reject the medication, pdssily the
infections in his teeth.
STANDARD OF REVIEW

Plaintiff seeks to bring this actian forma pauperis under 42 U.S.C. § 1983. Under 28
U.S.C. § 1915(a)(1), the Court may authorize the filing of a civil lawsuit without theynepa
of fees if the plaintiff submits an affidavit that includes a statement of all of his @asgbshows

an inability to pay the filing fee and also includestatement of the nature of the action which

une

shows that he is entitled to redress. Even if the plaintiff proves indigence, the Court myst

dismiss the action if it is frivolous or malicious, or fails to state a claim upon wélielimay be
granted. 28 U.S.C. 88 1915(e)(2)(B)Hii). Additionally, pursuant to 28 U.S.C. § 1915A, the
Court must review a complaint in which a prisoner seeks redress from a govetrenétta
Upon such screening, the Court must dismiss a complaint, or any portion thbegofs
frivolous or malicious, or fails to state a claim upon which relief may be gramteshich seeks
monetary relief from a defendant who is immune from such relief. 28 U.S.C. § 1915A(b).
When reviewing a Complaint on an application to procaddrma pauperis, the Court is

guided by the instructions for pleading contained in the Federal Rules of CivddRrec See

! As an aside, Plaintiff mentions that the “administration” would nateptam in protective custody after
he informed them that the “GD’s” gang had threatened hiid. af pp. 6-7.) Based on Plaintiff's
requested relief, he does not seek to pursue any putative failure to protacinclhis cause of action.
This is just as well, since any failure to protect claim would be unretatdelaintiff's deliberate
indifference claim. Smith v. Owens, No. 144039, 2015 WL 4281241, at *4 (11th Cir. July 16, 2015)
(upholding this Court’s dismissal of unrelated claims pursuant to FederabRGigil Procedure 20(a),
which will allow the joinder of claims if the claims arise “out of the same transaaiccurrence, or
series of transactions or occurrences” and if “any question of law or factaromonall defendastwill
arise in the action.”).




Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amle&gtbings] . . .
a short and plain statement bktclaim showing that the pleader is entitled to relief.”); Fed. R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circumstances). Further, a claim is frivolous under Section 1915(e)(2)(B)(i is ‘without

arguable merit either in law or fact.Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 1915(e)(2)(B)(oy&sngd by

the same standard applicable to motions to dismiss under Federal Rule of Ci

Procedurd 2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under thal
standard, this Court must determine whether the complaint contains “suffeatnal matter,

accepted as true, to ‘state a claim to relief that is plausible on its fagghi€roft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labels and dasions, and a formulaic recitation of the
elements of a cause of action will not” sufficéwombly, 550 U.S. at 555. Section 1915 also
“accords judges not only the authority to dismiss a claim based on an indisputaldgss&gal
theory, but also the unusual power to pierce the veil of the complaint’s factggtiaies and

dismiss those claims whose factual contentions are clearly base®ésl.,’ 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).
In its analysis, the Court will abide by the lesignding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorneys.”) (emphasis omitted) (quotthg@dw Lott, 350

/il




F.3d 1157, 1160 (11th Cir. 2003)). However, Plaintiff's unrepresented status will not excu

mistakes regarding procedural ruldglcNeil v. United States508 U.S. 106, 113 (1993) (“We

have never suggested that procedural rules in ordinary civil litigation should bedatedrpo as
to excug mistakes by those who proceed without counsel.”). The requisite review offfdainti
Complaint raises several doctrines of law, which the Court discusses in turn.
DISCUSSION
Claims for Monetary Damages Against Defendants in Their Official Capaties
Plaintiff cannot sustain a Section 1983 cldonmonetary damagesyainst Defendants in
their official capacities. States are immune from private suits pursuant to thentkleve

Amendment and traditional principles of state sovereignty. Alden v. Maind)27/06, 712

13 (1999). Section 1983 does not abrogate the-astdblished immunities of a state from suit

without its consent._ Will v. Mich. Dep of State Police491 U.S. 58, 67 (1989). Because a

lawsuit against a state officer in his official capacity is “no different fronuiaagainst the
[s]tate itself,” such a defendant is immune from suit under Section 1@8&t 71. Here, the
State of Georgia would be the real party in interest in a suit against Detfemndaheir official

capacities semployees of the Georgia Department of CorrectioAscordingly, the Eleventh

Amendment immunizes these actors from suit in their official capaciSegFree v. Granger

887 F.2d 1552, 1557 (11th Cir. 1989). Absent a waiver of that immunity, Plaintiff cannot sustgi

any constitutional claims against Defendants in their official capaémiesonetary relief. The

Court shouldDISMISS these claims.

n



Il. Claims Against Defendant Toole
Section 1983 liability must be based on something more tltefemdant’'s supervisory

position or atheory of respondeat superforBryant v. Jones, 575 F.3d 1281, 1299 (11th Cir.

2009); Braddy v. Fla. Dep't of Labor & Emp Sec, 133 F.3d 797, 801 (11th Cir. 1998). A

supervisor may be liable only through persopalticipation in the alleged constitutional
violation or when there is a causal connection between the supe\saduct and the alleged
violations. Id. at 802. “To state a claim against a supervisory defendant, the plaintiff tegst al
(1) the supervisor's personal involvement in the violation of his constitutional rights, (2) the
existence of a custom or policy that resulted in deliberate indifference tolahiffps
constitutional rights, (3) facts supporting an inference that the supervieotedi the unlawful
action or knowingly failed to prevent it, or (4) a history of widespread abuse that put th
supervisor on notice of an alleged deprivation that he then failed to corBaot.v. Gee437 F.
App’x 865, 875 (11th Cir. 2011).

It appeardlaintiff attempts to hol®efendant Toole liable based solely on his position as
Warden at Georgia State PrisorHHowever, Plaintiff does not allege thaDefendant Toole
personally participated in anglleged constitutional violations. In fact, the ordgsertion
Plaintiff makes against Defendant Toole is that he wrote him a letter telling himRibouiff's
dental issues, and Defendant Toole did nothing to help him. This is an insufficient basis

liability under Section 1983SeeAllen v. Brown No. CV 112052, 2013 WL 1333175, at * 5

n.9 (S.D. Ga. Mar. 7, 2013) (noting that, even assuming a priptaetiff alleged the filing of a
grievance with supervisory officials put the officials on notice of alleged totstial

violations, he still cald not proceed against the supervisors on this basis because plaintiff d

2 The principle that respondeat superior is not a cognizable theory iifyliabder Secton 1983 holds
true regardless of whether the entity sued is a state, muiticipal private corporation.Harvey v.
Harvey 949 F.2d 1127, 1129-30 (11th Cir. 1992).

e
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not state the supervisors personally participated in the violations or that thsra wausal

connection between the alleged violations and the supervisors’ actions) Astdy. Crosby

158 F. App’x 166, 17672 (11th Cir. 2005), and Shehee v. Luttrell, 199 F.3d 295, 300 (6th Cir

1999)) see alsaNeems v. St. Lawrenc®o. CV 409-065,2009 WL 2422795, at 4 n.7 (S.D.

Ga. Aug. 6, 2009]finding that plaintiff's assertion thathsent grievances and letters to ranking
officers was not enough to establish any direct participation in allegetitebosal violations
on the part of those ranking officials). The Court shdd8MISS Plaintiff's claims against
Defendanfloole.
Il . Deliberate Indifference Claims

The Eighth Amendment imposes duties on prison offidgiattuding the duty to take

reasonable measures to ensure the safety of inmates. Farmer v. BtihdhS. 825, 828

(1994). This right to safety is violated whardefendant showa deliberate indifference to a

substantial risk of serious harntCarter v. Galloway352 F.3d 1346, 1349 (11th Cir. 2003)

(citing Farmer 511 U.S. at 828). In order to prevail such a claim, the plaintiff must establish
the following: (1) there was a substantial risk ofisas harm to him; (2) defendant showed a
deliberate indifference to this risk; and (3) there is a causal connéetiveen the defendant’s
acts or omissions and the alleged constitutional deprivaltbn.

In the medtal care context, thstandard for cruel and unusual punishment, embodied in

the principles expressed Mstelle v. Gamble429 U.S. 97, 104 (1976), is whether a prison

official exhibits a deliberate indifference to the serious medical needs ofateinFarmer 511
U.S. at 828.However, “not every claim by a prisoner that he has not received adequate medi

treatment states a violation of the Eighth Amendmehiziris v. Thigpen, 941 F.2d 1495, 1505

(11th Cir. 1991) (quotingestelle 429 U.S. at 105) Rather, “an inmate must allege acts or

cal



omissions sufficiently harmful to evidence deliberate indifference t@wsenmnedical needs.”

Hill v. DeKalb Redl Youth Det. Ctr, 40 F.3d 1176, 1186 (11th Cir. 1994).

In order to prove a deliberate indifference claim, a prisoner must overcome thre
obstacles. The prisoner mugt) “satisfy the objective component by showing that [he] had a
serious medical need(2) “satisfy the subjective component by showing that the prison official
acted with deliberate indifference to [his] serious medical need”(@nthow that the injury

was caused by the defendantvrongful conduct.” _Goebert v. Lee Cty., 510 F.3d 1312, 1326

(11th Cir. 2007). A radical need is serious if it “has been diagnosed by a physician a
mandatingtreatment or [is] one that is so obvious that even a lay person would easily zecogn
the necessity for a doctsrattentiori”’ Id. (quotingHill, 40 F.3d at 1187). As for the subjective

component, the Eleventh Circuit has consistently required that “a defendant know of a|

disregard an excessive risk to an inrnmteealth and safety.’Haney v. City of Cumming, 69

1S

)

F.3d 1098, 1102 (11th Cir. 1995). Under the subjective prong, an inmate “must prove thiee

things: (1) subjective knowledge of a risk sdrious harm; (2) disregard of that risk; (3) by
conduct that is more than [gross] negligence.” Goebé&fi F.3d at 1327.

“The meaning of more than gross negligerids not selfeviden{.]” Goebert 510 F.3d

at 1327. *“When the claim turns on the quality of the treatment provided, there is n
constitutional violation as long as the medical care provided to tmaténis ‘minimally

adequate.” Blanchard v. White Cty. Det. Ct6taff, 262 F App’x 959, 964 (11th Cir2008)

(quotingHarris, 941 F.2dat 1504). “Deliberate indifference is not established where an inmat¢

received care but desiréidferent modes of treatmentJd.

0]
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A. Claims Against Defendant Chronic Care Doctor

Plaintiff fails to set forth a viable deliberate indifference claim agddefendant Chronic
Care Doctor. The only allegation Plaintiff levies against this Defendanttifie¢haformed the
Chronic Care Doctor of his feelings of depression. In response, the Chronic &4oe Bad
Plaintiff's blood drawn, and whatever therGhic Care Doctor saw on any tests he may have run
resulted in Plaintiff being sent to the HIV doctor in Augusta the next month. Hlgio#&$ not
set forth sufficient facts for a deliberate difference claim against Defentiaoni€ Care Doctor.
Thus, the Court shouldISMISS Plaintiff's claims against this Defendant.

B. Claims Against Defendant Dentist

To prove a delay in providing medical treatment caused harm, a plaintiff mushtres

evidence of: ‘(1) the seriousness of the medical need; (2) whether the delay worsened the

medical condition; and (3) the reason for the d&lajeele v. Glynn Cty., Ga., 938 F. Supp. 2d

1270, 1292 (S.D. G&2013) (quoting_Goeberts10 F.3d at 1337 However, “accidental

inadequacy, negligence in diagnosigreatment, [and] medical malpractitare insufficient to
sustain a claim of deliberate indifferencdd. (alteration in original) (quotindNimmons v.

Aviles, 409 E App'x 295, 297 (11th Cir2011). In addition, a plaintiff who asserts that a delay

in obtaining medical treatment amounts to a constitutional violation is required to submi

verifying medical evidence into the record “to establish the detrimental eff¢ahy] delay in

medical treatment to succeed.” McDaniels v., 1485 F. App’x 456, 4859 (11th Cir. 2010)

(internal citation omitted).
Here, Plaintiff contends that he has two teeth which are infected, andeftéetis are not
pulled, he could suffer deleterious effects to his immune system since he is HiWepos

Plaintiff also ontendshe has made numerous sick call requests to have these teeth removed,

yet



he still has noteceived this treatment. Plaintiff arguably sets forth a claim that he has a serio
medical need, and the delay in receiving treatment for that need @usdd an exacerbation of
his already existing condition.  Accordingly, Plaintiff sets forth a plausibédibdrate
indifference claim against Defendant Dentist.
V. Plaintiff's Request for Preliminary Injunctive Relief

Plaintiff seeks injunctive relief (Doc. 1, p. 11.) To be entitled to a preliminary
injunction or a temporary restraining order, the movant must show: (1) a subsiesiteddd of
ultimate success on the merits; (2) an injunction or protective order is ngcesgaevent

irreparabé injury; (3) the threatened injury outweighs the harm the injunction or protective ordg

would inflict on the normovant; and (4) the injunction or protective order would not be adverse

to the public interest.Schiavo ex rel. Schindler v. Schiavo, 403 F.3d 12232623 th Cir.

2005). In this Circuit, an “injunction is an extraordinary and drastic remedy not to ritedyra
unless the movant clearly established the ‘burden of persuasion’ as to the fourtegguisi

Horton v. City of Augustine, Fla., 272 F.3d 1318, 1326 (11th Cir. 2001).

If a plaintiff succeeds in making such a showing, then “the court may grant imgincti
relief, but the relief must be no broader than necessary to remedy the donsfitublation.”

Newman v. Ala 683 F.2d 1312, 1319 (11th Cir. 1982). Accordingly, where there is &

constitutional violation in the prison context, courts traditionally are reluctamtedare with
prison administration and discipline, unless there is a clear abuse of disc&igfProcunier v.
Martinez, 416 U.S. 396, 4045 (1974) (“Traditionally, federal courts have adopted a broad
handseff attitude toward problems of prison administration [because] . . . court$ egeipped
to deal with the increasingly urgent problems of prison administration and refoone’ruled

on other grounds by Thornburgh v. Abbott, 490 U.S. 401 (1989). In such cases, “[d]eference t

10
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prison authorities is especially appropriatdNlewman 683 F.2d at 13221 (reversing district
court’s injunction requiring release of prisoners on probation because it “involved thencourt
the operation of the State’s system of criminal justice to a greater éxa@mecessary” and less
intrusive equitable remedy was available).

Plaintiff has not shown that he has satisfied the prerequisites in order to bel ¢ottle
preliminary injunction Specifically, Plaintiff has not shown the likelihood of success on the|
merits of his claims. This is not to say that Plaintiff will not be able to ultimately obtaia so
form of injunctive relief in this case. However, he has not made the requisite shaowimg a
time to obtain the extraordinary relief he currently seeks. Thereforeptime ShouldDENY his
requesfor apreliminary injunction.

V. Appointment of Counsel (Doc. 3)

Plaintiff seeks the appointment of counsel to assist him in this daséhis civil case,

Plaintiff has no constitutional right to the appointment of counsel. Wright v. Langford, 562 K.

App’x 769, 777 (11th Cir. 2014) (citinBass v. Perrin170 F.3d 1312, 1320 (11th Cir. 1999)).
“Although a court may, pursuant to 28 U.S.C. § 1915(e)(1), appoint counsel for an indige
plaintiff, it has broad discretion in making this decision, and should appoint counsel only
exceptional circumstances.ld. (citing Bass 170 F.3d at 1320). Appointment of counsel in a
civil case is a “privilege that is justified only by exceptional circumstancesb, sl where the
facts and legal issues are so novel or complex as to require the assistanceaioked

practitioner.” Fowlerv. Jones899 F.2d 1088, 1096 (11th Cir. 1990) (citing Poole v. Lambert

819 F.2d 1025, 1028 (11th Cir. 1987), and Wahl v. Mclver, 773 F.2d 1169, 1174 (11th Cjr.

1985)). The Eleventh Circuit has explained that “the key” to assessing whetheel shmgl

be appointed “is whether the pro se litigant needs help in presenting the essemisaof his or
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her position to the court. Where the facts and issues are simple, he or she uiusiiyneied

such help.” McDaniels v. Lee405 F. App’x 456, 457 (11th Cir. 2010) (quoting Kilgo v. Ricks

983 F.2d 189, 193 (11th Cir. 1993)).

The Court has reviewed the record and pleadings in this case and finds noitesatept
circumstances” warranting the appointment of counsel. While the Court understands
Plantiff is incarcerated, this Court has repeatedly found that “prisoners do qeveespecial
consideration notwithstanding the challenges of litigating a case while iredad.érHampton
v. PeeplesNo. CV 614104, 2015 WL 4112435, at *2 (S.D. Ga. July2015). “Indeed, the
Eleventh Circuit has consistently upheld district courts’ decisions to refysenément of
counsel in 42 U.S.C. § 1983 actions similar to this case for want of exceptional caccesst

Id. (citing Smith v. Warden, Hardee Corinst, 597 F. App’x 1027, 1030 (11th Cir. 2015);

Wright, 562 F. App’x at 777; Faulkner v. Monroe Cty. Sheriff's Dep’t, 523 F. App’x 696, 702

(11th Cir. 2013)McDaniels 405 F. App’x at 457; Sims v. Nguyen, 403 F. App’x 410, 414 (11th

Cir. 2010); Fowler, 899 F.2d at 1091, 109&Vahl, 773 F.2d at 1174). This case is not so
complex legally or factually to prevent Plaintiff from presenting “the r@gsemerits of his
position” tothe Court. Plaintiff's Motions DENIED.
CONCLUSION

For the numerous reasons set forth aboRECOMMEND that the CourDISMISS all
monetary damages claims against Defendants in their official capacities andnadl afminst
Defendants Toole and Chronic Care Doctdr also RECOMMEND that the CourtDENY
Plaintiff's request fompreliminaryinjunctive relief The CourtDENIES Plaintiff's Motion for

Appointment of Counsel.
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The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections within fourteen (1days of the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the Complaint must also be included. Failure to do so will hateany
challenge or revig of the factual findings or legal conclusions of the Magistrate JuSge28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is notparpvehicle
through which to make new allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above watllve considered by a District Judge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judge. The Clerk of CRIRECTED

to serve a copy of this Report and Recommendation upon the Plaintiff.

13




REMAINING CLAIM AND DEFENDANT

Plaintiff's allegations in his Complaint arguably stateolorable clainfor relief under
42 U.S.C. § 1983 fadeliberate indifference to a serious medical need against Defendant Dentij
Consequently, a copy of Plaintiff's Complaint and a copy of this Order shaéived upon
DefendantDentist by the United States Marshal without prepayment of cost. The Court als
provides the following instructions to the parties that will apply to the remaindarso&dtion
and which the Court urges the parties to read and follow.

The Court notes that Plaintiff identifies Defendant Dentist as being in setvigeorgia
State Prison from 2013 to 2015, indicating that this Defendant is no longer empldyedrgia
State Prison. The Cou@RDERS the Unitel States Marshal to make reasonable efforts to
locate this Defendant Dentist so that he may be served wapyaof Plaintiffs Complaint.This
is not to say Plaintiff is relieved from his obligation to prosecute his cause @f.a®ather, this
Order only speaks to the inherent constraints placed on priptametiffs, such as Plaintiff here,
in attemptingto garner personal information regarding named defendants who are or we
employed by the Georgia Department of Corrections. Plaintiff is advised heshtmdd also
make reasonable efforts to locate Defendantistso thatthis Defendantnay be senewith a
copy of Plaintiff's Complaint. Plaintiff is forewarned that the lack of service upon Defendant
Dentist—even through no fault of his owAmay result in the dismissal of his claims against th
Defendant.

INSTRUCTIONS TO DEFENDANT

Because Plaintiff is proceedimg forma pauperis, the undersigned directs that the United
States Marshaffect service Fed. R. Civ. P. 4(c)(3). In most cases, the marshal will first mail g

copy of the complaint to the Defendant by fickiss mail and request that thefendant waive

14
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formal service of summons. Fed. R. Civ. P. 4(d); Local Rule 4.7. Individual and corporate
defendants have a duty to avoid unnecessary costs of serving the summons, and any puch
defendant who fails to comply with the request for waivertrhaar the costs of personal service
unless good cause can be shown for the failure to return the waiver. Fed. R. Go)(B.
Generally, a defendant who timely returns the waiver is not required to atieveomplaint
until sixty (60) days after thdate that the marshal sent the request for waiver. Fed. R. Civ. P.
4(d)(3).

IT IS FURTHER ORDERED that Defendant isiereby granted leave of court to take
the deposition of the Plaintiff upon oral examination. Fed. R. Civ. P. 30(a). Defenfiatiter
advised that the Court’s standard 140 day discovery period will commence updmghef fihe
last answer. Local Rule 26.1. Defendant shall ensure that all discovery, inch&liRtintiff's

deposition and any other depositions in the case, isletedwithin that discovery period.

In the event that Defendatatkes the deposition of any other person, Defendaotdered
to comply with the requirements of Federal Rule of Civil Procedure 30thé&®laintiff will
likely not be in attendanceof sud a deposition, Defendarghall notify Plaintiff of the
deposition and advise hithat he may serve on Defendaint a sealed envelope, within ten (10)
days of the notice of deposition, written questions the Plaintiff wishes to propoutind to

witness, ifany. Defendanshall present such questions to the witness seriatim during thg

\1%

deposition. Fed. R. Civ. P. 30(c).

15




INSTRUCTIONS TO PLAINTIFFE

IT IS FURTHER ORDERED that Plainiff shall serve upon Defendanbr, if
appearance has beentered by counsel, upon his attorney, a copy of every further pleading ¢
other document submitted for consideration by the Court. Plaintiff shall ineltid¢he original
paper to be filed with the Clerk of Court a certificate stating the date on whigl and correct
copy of any cbcument was mailed to Defendant or bhaunsel. Fed. R. Civ. P. 5. “Every
pleading shall contain a caption setting forth the name of the court, the title a€tion, [and]
the file number.” Fed. R. Civ. P. 10(a).

Plaintiff is charged withthe responsibility of immediately informing this Court and
defense counsel of any change of address during the pendency of this actionRulecél.1.
Plaintiff's failure to notify the Court of a change in his address may result nmsdial of this
case.

Plaintiff has the responsibility for pursuing this case. For exampldaiift® wishes to
obtain facts and informatmabout the case from DefendaRlaintiff must initiate discovery.
Seegenerally Fed. R. Civ. P. 26t seq. The discovery period in this case will expire 140 days
after the filing of the last answer. Local Rule 26.1. Plaintiff does not needrthesgien of the
Court to begin discovery, and Plaintiff should begin discovery promptly and complatairt
this time period. Local Rule 26.1. Discovery materials shaoldbe filed routinely with the
Clerk of Court; exceptions include: when the Court directs filing; when & paeds such
materials in connection with a motion or response, and then onl textient necessary; and
when needed for use at trial. Local Rule 26.4.

Interrogatories are a practical method of discovery for incarcerated peSeeFed. R.

Civ. P. 33. Interrogatories may be served only @ardyto the litigation, and, for the pposes
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of the instant case, this means that interrogatories should not be directed to persons
organizations who are noiamedas Defendant Interrogatories are not to contain more than
twentyfive (25) questions. Fed. R. Civ. P. 33(a). If Plaintiff wishes to propound more tha
twentyfive (25) interrogatories to a party, Plaintiff must have permission of thet.Cdér
Plaintiff wishes to file a motion to compel, pursuant to Federal Rule of CivieBuoe 37, he
should first contact the attorney f@efendantand try to work out the problem; if Plaintiff
proceeds with the motion to compel, he should also file a statement certifyingethads
contacted opposing counsel in a good faith effort to resolve any dispute about discodey. Fe
Civ. P. 2c); 37(a)(2)(A); Local Rule 26.7.

Plaintiff has the responsibility for maintaining his own records of the casPlaititiff
loses papers and needs new copies, he may obtain them from the Clerk of Court at thee stan
cost of fifty cents ($.50) per pagéf Plaintiff seeks copies, he should request them directly
from the Clerk of Court and is advised that the Court will authorize and require te
collection of fees from his prison trust fund account to pay the cost ohé copies at the
aforementioned rate of fifty cents ($.50) per page.

If Plaintiff does not press his case forward, the court may dismiss it for want o
prosecution. Fed. R. Civ. P. 41; Local Rule 41.1.

It is Plaintiffs duty to cooperate fully in any discovery which may biaited by

Defendant Upon no less than five (5) days’ notice of the scheduled deposition date, the Plain{iff

shall appear and permit his deposition to be taken and shall answer, under oath or solé
affirmation, any question which seeks information relevant to the subjetrrofthe pending

action. Failing to answer questions at the deposition or giving evasive or incomgjeteses
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to questions will not be tolerated and may subject Plaintiff to severe sandgtiohsgling

dismissal of this case

As the case progresses, Plaintiff may receive a notice addressed to “courserdf
directing the parties to prepare and submit a Joint Status Report and a PropogddOrdet.
A plaintiff proceeding without counsel may prepare and file a unilateralSSRert and is
requiredto prepare and file his own version of the Proposed Pretrial Order. A plarhbffis
incarcerated shall not be required or entitled to attend any status oalpretderence which
may be scheduled by the Court.

ADDITIONAL INSTRUCTIONS TO PLAINTIFF REGARDING
MOTIONS TO DISMISS AND MOTIONS FOR SUMMARY JUDGMENT

Under this Court’s Local Rules, a party opposing a motion to dismiss shaldilseave
his response to the motion within fourteen (14) days of its service. “Failursgonce shall
indicate that there is no opposition to a motion.” Local Rule 7.5. Therefore,nfifPliils to
respond to a motion to dismiss, the Court will assume that he does not oppose the Defendd
motion. Plaintiff's case may be dismissed foklat prosecution if Plaintiff fails to respond to a
motion to dismiss.

Plaintiff's response to a motion for summary judgment must be filed within twenty

one (21) days after service of the motion. Local Rules 7.5, 56.1. The failure to respond to sug¢

mation shall indicate that there is no opposition to the motion. Furthermore, each matgrial f
set forth in the Defenddst statement of material facts will be deemed admitted unlesq
specifically controverted by an opposition statement. Should Deferfilarea motion for
summary judgment, Plaintiff is advised that he will have the burden of estaplibkiexistence
of a genuine dispute as to any material fact in this case. That burden cannot be garrieg

reliance on the conclusory allegations contained within the complaint. Should the Désenda
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motion for summary judgment be supported by affidavit, Plaintiff must file coaffidavits if
he desires to contest the Defendaatatement of the facts. Should Plaintiff fail to file opposing
affidavits setting forth specific facts showing that there is a genuine disputégafpany factual
assertions made in Defendanaffidavits will be accepted as true and summary judgment may
be entered against the Plaintiff pursuant to Federal Rule of CivieBuoe 56.

SO ORDERED and REPORTED and RECOMMENDED, this 16th day of May,

7 o }/,/_

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2016.

19




