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Brson v. Bryson et al Dogt.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

JOHN C. WILKERSON
Plaintiff, CIVIL ACTION NO.: 6:16cv-4

V.
HOMER BRYSON; STANLEY WILLIAMS;

CURTIS WHITFIELD; SHEVONDA
FIELDS; and DAVID COHER

Defendants

ORDER and MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed BftancockState Prisorn Sparta Georgiasubmitteda
Complaint in the abovecaptioned actionpursuant to42 U.S.C. § 1983 complaining of
conditions of his confinemerduring his incarceration at Smith State Prison in Glennville,
Georgia (Doc. 1.) For the reasons which followRECOMMEND that the CourDISMISS
Plaintiff s claims® Additionally, the Court shoul®ENY Plaintiff leave to appeah forma

pauperis

1 A “district court can only dismiss an action on its own motion as long as ttedome employed is fair.
... To employ fair procedure, a district court must generally providedhsifd with notice of its intent

to dismiss or an opportunity to pmnd.” Tazoe v. Airbus S.A.S., 631 F.3d 1321, 1336 (11th Cir. 2011)
(citations and internal quotations marks omitted). A Magistrateelsid@eport and Recommendation
(“R&R™) provides such notice and opportunity to resporeeShivers v. Int'l Bhd. 6 Elec. Workers
Local Union 349 262 FE Appx 121, 125, 127 (11th Cir. 2008) (indicating that a party has notice of a
district court’'s intent tssua spontegrant summary judgment where a magistrate judge issues a repo
recommending theua spontgyranting & summary judgment); Anderson v. Dunbar Armored, Inc., 678
F. Supp. 2d 1280, 1296 (N.D. Ga. 2009) (noting that R&R served as notice that claims weuld be
spontedismissed). This Report and Recommendation constitutes fair notice toffPflaai his sut is
barred and due to be dismissed. As indicated below, Plaintiff will h&vegportunity to present his
objections to this finding, and the District Court will reviele novoproperly submitted objections.
See?28 U.S.C. 8§ 636(b)(1); Fed. R. Civ. P2; see alsdGlover v. Williams No. 1:12CV-3562TWT-
JFK, 2012 WL 5930633, at *1 (N.D. Ga. Oct. 18, 2012) (explaining that magistrate judgetsamgo
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BACKGROUND ?

Plaintiff alleges that on May 1, 2012, while he was housed at Smith State Prisop,
Defendant Curtis Whitfield, a CERT Team Officer e tPrison, used excessive force against
him. (d. at p. 5.) On that date, Defendant ikld directed Plaintiff to close the tray flap on
Plaintiff's cell, and Plaintiff refusedd. Whitfield then emptied a small can of a chemical agent
onto Plaintiff's face and upper bodyd. Undeterred, Plaintiff kept his arm protruding through
the open tray flap.ld. Officer Whitfield then struggled to close the tray flagut Plaintiff
successfully resisted his effort§Doc. 1-1.) Whitfield then attempted to strike Plaintgfarm
with his baton.ld. However, Plaintiff managed to evade the full force of the blow by retracting
his arm. Id. Another officer was then able to close the tray flag. Plaintiff contends that
Defendant Whitfieldviolated the Prisds Standard Operating Procedure by not videotaping the
incident. Id.

Plaintiff also includes some claims in his Complaint regarding disciplinary reports$
against him. (Doc. 1, p. 5.Jhese claims are difficult to decipher. However, it appears that
Plaintiff complains thaprison officials have issued disciplinary reports against him on formg
that are oubf-date and incompletdd.

STANDARD OF REVIEW

Plaintiff seeks to bring thiscéion in forma pauperisinder 42 U.S.C. § 1983Under 28
U.S.C. § 1915(a)(1), the Court may authorize the filing of a civil lawsuit without theyonepa
of fees if the plaintiff submits an affidavit that includes a statement of all efskets and sixs

an inability to pay the filing fee and also includes a statement of the mdttire action which

recommendation constituted adequate notice and petitioner’'s opportunitg tmbjctions provided a
reasonable opportunity to respond).

2 The Court takes the following facts from Plaintiff's Complaint and coastthem as true, as it must at
this stage.




shows that he is entitled to redreskven if the plaintiff proves indigence, the Court must
dismiss the action if it is frivolousr malicious, or fails to state a claim upon which relief may be
granted. 28 U.S.C. § 1915(e)(2)(B)(i}ii). Additionally, pursuant to 28 U.S.C. § 1915A, the
Court must review a complaint in which a prisoner seeks redress from a govetrenétta
Upon such screening, the Court must dismiss a complaint, or any portion thereof, that
frivolous or malicious, or fails to state a claim upon which relief may be granted or wdekk s
monetary relief from a defendant who is immune from such relief. 28 U.S.C. § 1915A(b).
When reviewing a Complaint on an application to proceddrma pauperisthe Court is
guided by the instructions for pleading contained in the Federal Rules of CivddRrec See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amioagtbings] . . .
a short and plain statement of the claim showing that the pleader is entitled to)rélexd."R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circunmstances).Further, a claim is frivolous under Section 1915(e)(2)(B)(i) “if iwghout

arguable merit either in law or fatt. Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Wheher a complaint fails to state a claim under Section 1915(e)(2)(B)(ii) is rogléry

the same standard applicable to motions to dismiss urkabgteral Rule of Civil

Procedure2(b)(6). Thompson v. Rundle, 393 F. App675, 678 (11th Cir. 2010)Under that
standard, this Court must determine whether the complaint contains “sufficcéurl fenatter,

accepted as true, tetate a claim to relief that is plausible on its fdceAshcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombb50 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labels and conclusions, and a formulaic cecitstithe

elements of a cause of action will not” sufficE(wombly, 550 U.S. at 555.Section 1915 also
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“accords judges not only the authgrio dismiss a claim based on an indisputably meritless lega
theory, but also the unusual power to pierce the veil of the comipléadtual allegations and
dismiss those claims whose factual contentionsckrarly baseless. Bilal, 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, the Court will abide by the lesiginding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefoe, must be liberally construeddaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b6 sepleadings are held to a less stringent

standard than pleadings drafted by attorngyerhphasis mitted) (quotingHughes v. Lott, 350

F.3d 1157, 1160 (11th Cir. 2003)However,Plaintiff's unrepresented status will not excuse

mistekes regarding procedural rulegdcNeil v. United States508 U.S. 106, 113 (1993) (“We

have never suggested that procedural rules in ordinary civil litigation should bedatgdrpo as
to excuse mistakes by those who proceed without counsel.”).
DISCUSSION
Dismissal ofOfficial Capacity Claims
Plaintiff cannot sustain Section 1983 claifor monetary reliefagainst Defenahts in

their official capacies States are immune from private suits pursuant to the Eleventl

Amendment and traditional principles of state sovereignty. Alden v. Maine, 527 U.$.

706, 71243 (1999). Section 1983 does not abrogate theesgédblishd immunities of a state

from suit without its consent._ Will v. Mich. Dépof State Police491 U.S. 58, 67 (1989).

Because a lawsuit against a state officer in his official capacity is “no diffexant & suit
against the [s]tate itself,” such a defendant is immune from suit undeors5&683. Id. at 71.
Here, the State of Georgia would be the real party in stt@rea suit against Defendants in their

official capacites as employees of the Georgia Depamief Corrections. Accordingly, the
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EleventhAmendment immunizes Defendants from suit in their official capacBgeFree v.
Granger 887 F.2d 1552, 1557 (11th Cir. 1989). Absent a waiver of that immunity, Plaintif]
cannot sustain any constitutionahiohs against Defendants in their official capacity; therefore,
the Court shoul®ISMISS all official capacity claims.
. Dismissal ofClaims Against Defendants Bryson and Williams

Section 1983 liability must be based on something more tlefemdarts supevisory

position or atheory of respondeat superior.Bryant v. Jones, 575 F.3d 1281, 1299 (11th

Cir. 2009);Braddy v. Fla. Def of Labor & Empt Sec, 133 F.3d 797, 801 (11th Cir. 1998). A

supervisor may be liable only through personal participatiorthe alleged constitutional
violation or when there is a causal connection between the supe\saduct and the alleged
violations. Id. at 802. “To state a claim against a supervisory defendant, the plaintiff tegst al
(1) the supervisos personalinvolvement in the violation of his constitutional rights, (2) the
existence of a custom or policy that resulted in deliberate indifference tolahiffps
constitutional rights, (3) facts supporting an inference that the supervisor dliteetenlawdl
action or knowingly failed to prevent it, or (4) a history of widespread abuse that put th
supervisor on notice of an alleged deprivation that he then failed to corBast.v. Gee437 F.
App’x 865, 875 (11th Cir. 2011).

It appears PlaintifsuesHomer Bryson, the Commissioner of the Georgia Department of
Corrections, and Stanley Williams, th@emer Warden at Smith State Prison, based solely on
their supervisory positions.Plaintiff makes no mention of either of these Defendants in his
statement bclaim. (Doc. 1, p. 5Poc. 1) As set forth above, such supervis@ositionsare

an insufficient basis for Section 1983 liability. Plaintiff has not established Defendarst

% The principle that respondeat superior is not a cognizable thedapitity under Section 1983 holds
true regardless of whether the entity sued is a state, municipal, atepgerporation. Harvey v.
Harvey 949 F.2d 1127, 1129-30 (11th Cir. 1992).
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Bryson andwilliams had any personal involvement in ti&egedviolation of his constitutional
rights or that there is any causal connection betweeinconduct and the violation. Therefore,
the Court shoul®ISMISS all claims against DefendanBryson andVilliams.
II. Dismissal of Claims Against Defendants Fields an@oher

The only allegations that Plaintiff makes against Shevonda Fields and David Coher
pertain to Plaintiffs grievance. (Doc.-1.) He contends that he filed a grievance on May 29,
2012,and “followed through all the way to internal affairsld. He claims that Fields was the
manager of internal affairs and that Coher was the director of internakatii Both of these
Defendants wrote Plaintiff and told him that his grievance was still being inatestigld.
According to Plaintiff, this wasa falsehoodas these Defendants ignored his grievaride. He
states he has still not received any further response regarding hisgeievd.

Alleged transgressions involving grievance procedures do not give rise teakiaad

claims undeiSection1983. Buckley v. Barlow, 997 F.2d 494, 495 (8th CiR93) (per curiam);

see alsoBaker v. Rexroad, 159 F. App’x 61 (11th Cir. 2005) (finding that inmates neither have|a

liberty interest in an investigation based upon their inmate grievanca,lib@rty interest in the
inmate grievance system)Eurther, “[tlhere is no right to a particular type of process in the
handling of prison grievances.. . [F]ederal courts simply do not sit as the ultimate appellate

tribunal for prison grievance proag@s.” Rienholtz v. Campbell64 F. Supp. 2d 721, 731

(W.D. Tenn 1999). Plaintiff complains that Fields and Coher failed to follow the Department of
Corrections’ Standard Operating Procedure when handling his grievance. {Dpdddwever,
“[f] ailure to follow a statecreated grievance procedure does not rise to the level of a

constitutional violation to be redressed in a § 1983 aétidones v. Schofield, No. 1:08V-7




WLS, 2009 WL 902154, at *3 (M.D. Ga. Mar. 30, 2009) (citing Thomas v. Warner, 237 Feq.

Appx. 435, 437-38 (11th Cir. 2007)).

Plaintiff's claims against Defendants Fields and Coher regarding their allegeghdisre
of the grievance procedures do not state a cognizable claim under Section 1983. Cowseque
the Court shoul®ISMISS dl claims against Defendants Fields and Coher.

V. Dismissal of Claims Against Defendant Whitfield

A. Dismissal due to Untimeliness

Constitutional claims brought pursuant to Section 1983 “are tort actions, subject to t
statute of limitations governing persomaury actions in the state where the § 1983 action has

been brought.”_Powell v. Thomas, 643 F.3d 1300, 1303 (11th Cir. 2011). In states where m

than one statute of limitations exists, the forum Stageneral or residual personal injury statute

of limitations applies to all 8 1983 actions filed in federal court in that stateens v. Okure

488 U.S. 235, 236, 2450 (1989). Georgia has a twgear statute of limitations for personal
injury actions. O.C.G.A. § 9-3-33.

Although state law determines the applicable statute of limitations, “[flederal law
determines when the statute of limitations begins to rlmvett v. Ray, 327 F.3d 1181, 1182
(11th Cir. 2003). As a general rule, “the statute of limitations does begin to run until the
factswhich would support a cause of action are apparent or should be apparent to a peraon w
reasonablyrudent regard for his rights.ld. Additionally, “[t]o dismiss a prisones complaint
as timebarred prior to service, it must appear beyond a diwabt the complaint itself that the
prisoner can prove no set of facts which would avoid a statute of limitatioris bdoore v.

Chamberlain 559 F. Appx 969, 970 (11th Cir. 2014(citing Hughes v. Lott 350F.3d 1157,

1163 (11th Cir. 2003)).
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Plaintiff sgned his Complaint oecember 312015, and it was filed ithis Court on
January 12, 2015. (Doc. 1, p) 7Thus, given the twayear limitation period, the operative date
for assessing the timeliness of PlaingfilComplaint isDecember 312013 Any daims that
accrued befor®ecember 312013 (or for which the statute of limitations was not tolled until at
least that date), are untimelylaintiff was aware of the facts gig rise to his claimsgainst
Defendant Whitfieldon May 1, 2012, the date #t Whitfield allegedly used excessive force
against him. Ifl. at p. 5.). Of course, this is well before the operative dat®etember 31,
2013. Thus, on itsate, Plaintiffs claims are untimely

Plaintiff filed a grievance which could serve to tolhe statute of limitations period:As
a general matter, equitable tolling pauses the running of, or ‘tollgt#tes of limitations when a
litigant has pursued his rights diligently but some extraordinary circumspaeeents him from

bringing a timely action.”Lozano v. Montoya Alvaie U.S. __ ,134S. Ct. 1224, 1232

(Mar. 5, 2014). The Rison Litigation Reform Act (“PLRA”) requires an inmate to exhaust all

available administrative remedies before filing sWl2 U.S.C. § 1997e(a)ln Leal v. Georgia

Department of Correctian254 F.3d 1276, 1280 (11th Cir. 2001), the Eleventh Circuit Court of

Appeals “decline[d] to decide in the first instance the legal issue of whéthemandatory
exhaustion requirement of 42 U.S.C. §8 1997e(a) and the actual exhaustion of remedies I
prisoner will operate to toll the statute of limitations.” Georgia law does not permit tcdliay
the Eleventh Circuit has not addressed this issue diretigiker, 196 F. Appx at 777 (stating
in aBivenscase that court has “declined to decide whethestatute of limitations is tolled in a
8 1983 case while a petitioner is pursuing administrative remedies.”). Howevecludmnas

have several Courts of Appeals, that tolling should apply. Nickolich v. Rowe, 299 & Afp

72526 (9th Cir. 2008) (finding that, given Califorfsatwoyear statute of limitations, a state

y a



prisoners Section 1983 deliberate indifference claim was not barred by the sfaiatgagions,
where the inmate commenced his prison grievance process immediately after higcclaied

and filed a complaint within two years of completing the mandatory grieyaocess);Johnson

v. Rivera, 272 F.3d 519, 522 (7th Cir. 2001) (holding that a federal court relying on the’lllinoi$

statute of limitations in a Section 1983 case must toll the limitations period while a prison

completes the administrative grievance proceB)wn v. Morgan, 209 F.3d 595, 596 (6th Cir.

2000) (concluding that tolling is appropriate while prisoner completes mandadoayistion

requirements);Harris v. Hegmann, 198 F.3d 153, %R (5th Cir. 1999) (samekee also

Quilling v. Humphries, No. 4:10cv40W/S, 2010 WL 4783031, at *1 (N.D. Fla. Nov. 17, 2010)

(referring a case back to the magistrate judge because it could not be deteratitieel shatute

of limitations necessarily barred the plairisftlaims); andBaldwin v. Benjamin, No. 5:0€V-

372(CAR), 2010 WL 1654937 (M.D. Ga. Apr. 23, 2010) (recognizing that the Eleventh Circu
has not adopted a rule regarding the effect of exhaustion on tolling but noting that théi@xhaus
requirement may operate to toll the statute of limitations). Accordingly, tHeapp statute of
limitations period was tolled while Plaintiff pursued his administrative remedieshwias a
prerequisite to filing suit l@ause he was imprisonatithe time giving rise to his Complaint
Nonetheless, there is nothing before the Court which indicates that the exhaustion
Plaintiff s administrative remedies took urfliecember 312013, to render this cause of action
timely filed. Hughes 350 F.3d at 1163 (“[Plaintiff], unlike Leal, has pointed us to no particular
reason why the statute of limitations might be tolled in his case, and wescanndnone from
the record.”). Because the incident giving rise to Plaingiflaims occurred on May 1, 2012, the
Georgia Department of CorrectiorStandard Operating Procedure (“SOP”) 1IB0B01, which

waseffective until December 10, 201@rovided the proper framework for Plaintgfgrievance
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procedure.SeeHenderson v. Willimms No. CV613008, 2013 WL 3874951, at %3.3(S.D. Ga.
July 25, 2013)citing former SORIB05-0001) This Court has explained the following timing
elements of that former SOP:
The previous version of Standard Operating Procedure (“SOP”) -HE@A set
forth the three (3) steps an inmate must complete under the Georgia Department
of Corrections’ grievance procedurerirst, an inmate had to file an informal
grievance “no later than 10 calendar days from the date” the inmate was aware “of
the facts givingrise to the grievance.”An inmate was to be given a written
response to his informal grievance within ten (10) calendar days of the
counselor's receipt of the inmate’s informal grievanc#. the inmate was
dissatisfied with the resolution of his inforhgrievance, he had to file a formal
grievance within five (5) days of his receipt of the written resolution of his
informal grievance.The Warden had thirty (30) days to respo@hce an inmate
received the Warden’s response to his formal grievancevaadlissatisfied with
that response, he had five (5) business days to file an appeal with the

Commissioner.The Commissioner’s Office had 90 calendar days after receipt of
the appeal to respond. (Case No. CV612-88, Doc. No. 46).

As noted aboveRlaintiff stateghat he wrote a grievance on May 29, 2012. (Det.)1
That grievance was then referred to internal affaifbough Plaintiff states he communicated
with internal affairs regarding his grievance, he does not indicate éhfdedt an appeal of that
referralto the Commissioner’s Office. Even if he had followed all ofghecedure®of former
SOPI1IB05-0001 given the timing requirements set forth above, his grievance process would
have been completed by October 16, 2012. This is three years, fifteen months, and two days
before Plaitiff filed this cause of action, well outside the statute of limitations.

While Plaintiff contends that he has still not received a sufficient responsé to h
grievancethis does not mean that the statute of limitations was tolled in perpetuity. Pliohtiff
not have taeceivea responséom the wardeno pursue further remedies:ormerSOP 1I1B 05

0001 provided that once the time limit for the warden to respond to the formal grievanceg
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expired, the inrate could appeal the warden’s inactivity to the Office of the Commissioner
This is true even when the grievance was forwarded to internal aff@ee Battle No.
5:05Cw433 WDO, 2007 WL 988618, at *1. Moreover, if Plaintiff did file an appeghrdimg

his grievance, regardless of whether the Commissioner respamedihe time period for the
Commissioner to respond expired, Plaintiff had exhausted his administratiedies, and he

was able to bring suit. _Doyle v. Clark, No. CV 3082, 2009 WL 4640650, at *5 (S.D. Ga.

Dec. 7, 2009)(concluding that plaintiff exhausted his administrative remedies where th¢
Commissioner did not respond to the appeal within 90-days as required by the standgirabope

procedurg (citing Callaway v. McRagCivil CaseNo. 507473, 2008 WL 3200728, at *4 (ND.

Ga. Aug.5, 2008)). In other words, as long as Plaintiff filed the appropriate grievaands
appealand waited the appropriate time periods without a response, he did not haveivean
actualresponse fronprison officialsto file suit. Of course, once Plaintiff could bring sy
equitable tolling stopped because there were no lorggdradrdinary circumstance prevent[ing]
him from bringing a timely action.’Lozano, _ U.S. __ , 134 S. @t1231-32.

For these reasons, the statute of limitations on Plastfaims had long expired prior to

Plaintiff filing this lawsuit. Itappeas beyond a doubt from th@omplaint itself that Plaintiftan

* Plaintiff’s apparent failure to file such an appeal provides yet anotengrfor dismissal of his
Complaint. “To exhaust administrative remedies in accordance with the ,RitRéners must ‘properly
take each step within the administrative procesBryant v. Rich 530 F.3d 1368, 1378 (11th Cir. 2008)
(quoting Johnson v. Meadows, 418 F.3d 1152, 1157 (11th Cir. 200&¢cordingly, in order to have
properly exhausted, Plaintiff must have filed an appeal with the Commessvhen he did not receive
the response he desired from the WardBattencourt v. Owens, 542 F. App’'x 730, 734 (11th Cir. 2013)
(“Despite [the plaintiff's] protestations to the contrary, when the wafdged to respond to the formal
grievance within the allotted thiriyay period [the plaintiff] was required to pursue an appeal in ¢oder
exhaust his claim.”)Milton v. FleckensteinNo. 6:10CV-377, 2011 WL 208310, at *1 (M.D. Fla. Jan.
21, 2011) (“although Plaintiff never received responses to hisalogmevances, grievancesust be
pursued through to the final level, even where no response is received.”). Consedlaimtiff's
failure to have exhausted his administrative remedies bars this.a@&attle v. Hal| No. 5:05CVv433
WDO, 2007 WL 988618, at *1 (M.D. Ga. Mar. 29, 20Gfjd, 240 F. Appx 353 (11th Cir. 2007)
(dismissing inmate’s complaint because he failed to file appeabtamissioner’s Office after grievance
was forwarded to internal affairs).
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prove no set of facts which would avoid a statute mftéitions bar Consequently, the Court
shouldDISMISS this action.
B. Dismissal Due to Failure to State a Claim of Unconstitutional Force
Moreover, even if Plaintiff @llegationsagainst Whitfield were timely, they fai tstate a
viable Section 1983 claimln order to state a claim for relief under Section 1983, a tgfain
must satisfy two elements. First, a plaintiff must allege that an act or omaegared him “of
some right, privilege, or immunity secured by the Constitution or laws of the Usitads.”

Hale v. Tallapoosa Cty.50 F.3d 1579, 1582 (11th Cir. 1995). The Eighth Amendment’s

proscription againstruel and unusual punishment governs the amount of force that priso

officials are entitled to use against inmateSampbell v. Sikes, 16%.3d 1353, 1374 (11th

Cir. 1999). An excessive forcelaim has two requisite partan objective and a subjective

component. _Sims v. Mashburn, 25 F.3d 980, 983 (11th Cir. 1994). In order to satisfy t

objective component, the inmate must show thatphson official’s conduct was “sufficiently

serious.” Farmer v. Brennagrbl1l1l U.S. 825, 834 (1994) (quoting Wilson v. Seiter, 501 U.S. 294,

298 (1991)). The subjective component requires a showing that the force used was “malicioy
and sadistically fothe very purpose of causing harm” rather than “a good faith effort to maintai

or restore discipline.”Whitley v. Albers 475 U.S. 312, 3221 (1986). In order to determine

whether the force was used for the malicious and sadistic purpose of causira hether the
force was applied in good faith, courts consider the following factors: tliefoethe exercise of
force, the relationship between the need for force and the force applied, theoéxt@mty that

the inmate suffered, the extent okttthreat to the safety of staff and other inmates, and any

efforts taken to temper the severity of a forceful response. Skelly v. OkaloodadCof Cty.
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Comm’rs 456 F. App’x 845, 848 (11th Cir. 2012) (quotiBgnnell v. Gilstrap559 F.3d 1212,

1217 (11th Cir. 2009)).

Evenaccepting all othe allegations ifrlaintiffs Complaintas trueand construing them
in his favor, he has failed to plausibly allege that Defendant WHiiese of forceviolated the
Eighth Amendment. Plaintiff admits that he created the need for force by displiefficer
Whitfield’s directiveto close thdray flap and putting his arm through the flap. (Doc. 1, p. 5.)
Then, when Officer Whitfield attempted to clofiee flap, Plaintiff struggled against him.
(Doc. 1-1.) Officer Whitfield’s use of force was minor and proportional to the neexsc¢are
the tray flap. Moreover, as discussed in depth in Section V below, Plaioiih allegations
reveal that any injury he suffered wade minimis

Plaintiff takes issue with the fact that the use of force incident was not vidéotape
However, even if Whitfildl violated prison policy in this regard, that violation does not create &

constitutional claim.Pearson v. Tdor, No. 7:13CV-26 HL, 2014 WL 2465533, at *5 (MD.

Ga. May 30, 2014) (“Although the Plaintiff contends that the Defendants violated Depadim
Corrections policy in failing to video the entire use of force incident, an allegatiooref
compliance Wh prison regulations, without more, is not sufficient to state a claim for relief
under § 1983.").

All of these reasonshould compel theCourt to DISMISS Plaintiff's claims against
Defendant Whitfield.
V. Dismissalof All Claims for Lack of Physical Injury

No Federal civil action may be brought by a prisoner confined in a jail, prisather
correctional facility, for mental or emotional injury suffered while in custadthout a prior

showing of physical injury.” 42 U.S.C. § 1997e(e). The purposki®ftatute is “to reduce the
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number of frivolous cases filed by imprisoned plaintiffs, who have little to Indeeacessive

amounts of free time with which to pursue their complainiddpier v. Preslicka314 F.3d 528,

531 (11th Cir. 2002) (citingHamis v. Garner 216 F.3d 970, 979 (11th Cir. 2000)).

“Tracking the language of [this] statute, 8 1997e(e) applies only to lawsuits inv@lyikgderal
civil actions (2) brought by a prisoner (3) for mental or emotional injury (4¢r@d while in
cudody.” Id. at 532.

In Williams v. Brown 347 F. App’'x 429, 436 (11th Cir. 2009), the Eleventh Circuit

stated that, “ompensatory damages under 8 1983 may be awarded only based on actual inju
caused by the defendant and cannot be presumed or basdw @bdstract value of the
constitutional rigks that the defendant violatedRursuant to 42 U.S.C. § 1997e(e), in order to
recover for mental or emotional injury suffered while in custody, a prisoner tgirsg8 1983
action must demonstrate more ntha de minim[i]s physical injury.” Id. (internal citations
omitted) (alterations in original). Consequently, a prisoner that has notesuffeore tharde

minimis physical injury cannot recover compensatory or punitive damagke&min v. Smith

637 F.3d 1192, 1199 (11th Cir. 2011) (“In sum, our published precedents have affirmed distj
court dismissals of punitive damage claims under the PLRA because th#fplaited to meet

8 1997e(e)’s physical injury requirement.Smith v. Allen 502 F.3d 1255, 1271 (11th Cir.

2007) (“Plaintiff seeks nominal, compensatory, and punitive damages. Itidroleaour case
law, however, that the latter two types of damages are precluded under the PbBB#AJated

on other grounds byossamon v. Texas, 563 U.S. 277 (2011). “In order to avoid dismissa

under 8 1997e(e), prisoners claims for emotional or mental injury must be accompanied by

allegations of physical injuries that are greater tl@n minimis’ Mitchell v. Brown &

Williamson Tobacco Corp., 294 F.3d 1309, 1312 (11th Cir.2002). “The meaning of the

14
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phrase ‘greater thase minimis however, is far from clear.”_Chatham v. Adcock, 334 F. App’x

281, 284 (11th Cir. 2009).

In this case, Plaintiff has only allegade minimis physical injury resultingfrom
Defendant Whitfield’suse of force. Plaintiff claims that Defend&uhitfield sprayed hinwith a
chemical agent However, he does not state that the spray caused him any injury whatsoev
Furthermore, even if Plaintiff had described the typic&at$é associated with pepper spray,
such as temporary burning of the skin and difficulty breathing, several courts havesahelach

conditionsdo notsatisfy Section 1997(e)’s physical injury requiremeBee, e.g.Jennings V.

Mitchell, 93 F. App'x 723, 725 (6th Cir. 2004) (finding that prisoner who suffered the
discomfort of pepper spray had shown odb minimisinjury, which is insufficient to satisfy

Section1997e(e))Kirkland v. Everglades Corr. Inst., No.-22302CIV, 2014 WL 1333212, at

*6 (S.D. Fla. Mar. 31, 2014) (“If [plaintiff] experienced temporary chemical burns andrm
respiratory problems from exposure to a chemical agent, he then sustained on)yphysaizal

injuries from the chemical spray.”lGardner v. Cty. of Baldwin, No. CIV.A. 12281CG-C,

2014 WL 171839, at *13 (S.D. Ala. Jan. 15, 2014) (“[P]laintiff's injuries appear to be theltypicg

physical response to being sprayed with pepper spray.”); Thompson v. ,Quin

No. 3:11cv533/RV/EMT, 2013 WL 2151715, at *12 (N.Ela. May 16,2013)(prisoner failed to
show more than a@e minimisphysica injury resulting from officer's use of chemical agent
where only allegation of physical injury was burning sensation on his body); Magwood
Tucker, No. 3:12cv140/RV/CJK, 2012 WL 5944684, *5 (N.D. Fla. Nov. 14, 2012prisoner
failed to show more than de minimisphysicd injury resulting from officers useof chemical

agentwhere he alleged he sufferétbody nose and bloody phlegm); Robinson v. Tifft, No.

3:11cv560/LAC/CJIK, 2012 WL 2675467, at *2 (N.Bla. June 1, 2012) (prisoner failed to show
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more than ale minimisphysica injury resulting from officer's use of chemical ageviiere he
alleged he suffered “involuntary closing and burning sensation” in hgsane was temporarily

blinded) Kornagay v. Burt, No. 3:09cv281/LAC/EMT, 2011 WL 839496 (NMa. Feb. 8,

2011) (prisoner failed to show more thamea minimisphysicd injury resulting from officers
use ofchemical agentvhere prisoner alleged he suffered burning lungs &nd songested
breathing, tearing eyes, nasal discharge, dizziness, the sensationrataogsgistress, lwking,

and burns to his scalpBeecher v. JonesNo. 3:08cv416/MCR/EMT, 2010 WL 5058555, at

*5 —6 (N.D. Fla. Oct. 29, 2010) (prisoner who alleged physical injury arising from use of

chemical agents failed to show requisite 9bal injury under 8 1997e(e)3ee alsd@uinlan v.

Personal Trans. Servs. Co., 329 F. App’x 246, 249 (11th2009) (unpublished) (pretrial

detaineés complaints of a laelache for several hours after being denied use of his asthm
inhaler, difficulty breathing, temporary chest pain, and lingering back paincaused him to
walk hunched over, which resulted from him being transported in a srfilkddvan while
handcufed, were not greater thase minimisand therefore did not provide the necessary
physical injury to recover for mental and emotional injyries

Plaintiff also alleges that Whitfield attempted to strike Plaintifitsid witha baton when
Plaintiff was resisting the closimgf his tray flap. (Doc. 1, b.) However, Plaintiff “managed
not to receive the full force of the blow.” (Docll) Plaintiff does not allege that he received
any injury from the baton. Even if he received some pain from the btawtschave repeatedly
found that such minor discomforts do not cross Section1997ede) sninimis threshold.

See, e.g, Dixon v. Toole, 225 F. App’x 797, 799 (11th Cir. 2007) (“mere bruising from the

application of restraints is onlyde minimisinjury.”); Nolin v. Isbell, 207 F.3d 1253, 1258 n.4

(11th Cir. 2000) (bruises received during an arrest wera-actionablede minimisinjury);
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Mosley v. Medlin, No. CV 31386, 2015 WL 106230, at *3 (S.D. Ga. Jan. 7, 2015) (“In this

case, Plaintiff alleges only contusion that was healed by the time he was transferred to another
facility. Accordingly, Plaintiff's “physical injury” may not be consiger greater tharde

minimis”); see alsoThompson v. Sec’y, Fla. Dep’'t of Corr., 551 F. Ap®b55, 557 n.3

(11th Cir. 2014) (describing an approach of asking whether the injury would require a frg
world person to visit an emergency room or doctor) (citing Luong v. Hatt, 930dp. 481, 486
(N.D. Tex. 1997) (“A physical injury is an observable or diagnosable naédiondition
requiring treatment by a medical care professioriais not a sore muscle, an aching back, a
scratch, an abrasion, a bruise, etc., which lasts even up to two or three weeks.”)).

In this case, Plaintiff does not describe any lasting effdctise incidentwith Whitfield,
andhe does not indicate that he required any medical treatrheaiéed, he does not allege that
any of the Defendants’ actiomaused more thande minimisinjury. This failureprovidesyet
further supporfor dismissal of his claims.

VI. Dismissal of Claims Related to Disciplinary Reports

In his statement of claim, Plaintiff alleges that he has received over fsdplohary
reports and that these reports have beetten on an outdated form. (Doc. 1, p. 5.) Itis not
clear if Plaintiff attempts to assertGonstitutonal claim regarding these reports. To the extent
that he does, that effort is unavailing. As an initial matter, Plaintiff does natienfiy allege
tha any of the Defendants had any involvement in his disciplinary proceedingseoWo,
Section1983 “does not create a remedy for every wrong committed under the color chwstate |

but only for those that deprive a plaintiff of a federal rigtriight v. Jacobson, 300 F.3d 1272,

1275 (11th Cir.2002). Consequently, the mere violation of a Department of Corréctions

operating procedure does not give rise to a Section 1983 c&amdin v. Conneb15 U.S. 472,
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481-82(1995) (regulations do not createnstitutional rights or liberty interestsimith v.
Georgia 684 F.2d 729, 733 n.6 (11th Cir982) (“[N]ot every violation by a state agency of its
own rules rises to the levef a due process infringement.’Rienholtz 64 F.Supp. 2dat 731
(“In a 81983 action, a federal court considers whether a constitutional right has bamyethfri
not whether bureaucratic procedures have been violated.”).

However, an inmate states a cognizable claim for the deprivation of his prdaduleira
process rights undethe Fourteenth Amendment when he alleges the deprivation of §

constitutionally protected liberty or property interest, state action, @mstitutionally inadequate

process. Shaarbay v. Palm Beach Cty. J8b0 F. Appk 359, 361 (11th Cir. 2009) (citing

Cryder v. Oxendine, 24 F.3d 175, 177 (11th Cir. 1994Prison disciplinary proceedings are

not part of a criminal prosecution, and the full panoply of rights due a defendanthn su

proceedings does not apply.”  Wolff v. McDonnell, 418 U.S. 539, §5874). Rather, “a

disciplinary proceeding, whose outcome will ‘impose[ ] atypical and sagmfihardship on the
inmaté must ensure the following due process rights: (1) advance written notice cdaithed
violation, (2) a written statement by the tfdmders as to the evidence relied upon and the
reasons for the disciplinary action taken, and (3) an opportunity to call withessesesent pr

documentary evidence in his deferisésad v. Crosby, 158 F. App’166, 173 (11th Cir. 2005)

(citing Wolff, 418 U.S.at 563—&). Plaintiff has not allege@ny facts that would lead to the
conclusion that the outcome of his disciplinary proceedings imposed an atypicghibcaant
hardship. Further, the mere use of an outdated form during the proceeding tdaetateothe
Constitution.

Consequently, to the extent that Plaintiff asserts a claim regarding his degiplin

reports, the Court shouldSMISS those claims.
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VII.  Leave to Appealln Forma Pauperis

The Court should also deny Plaintifave to appeain forma pauperiS Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be apatepo address these
issues in the Coud order of dismissal. Fed. R. App. 2(a)(3) (trial court may certify that
appeal is not take in good faithefore or after the notice of appeal is filed”).

An appeal cannot be takenforma pauperisf the trial court certifieghat the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. Ap24Ra)(3). Good faith in this

context must be plged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, 69

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). ik ca

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Or, stated another wawg, fanma pauperisaction
is frivolous and, thus, not brought in good faith, if it is “without arguable merit emhiami or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th C2002); eadso Brown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysis RIfintiff's action,there are no nofrivolous issues to
raise on appeal, and appeal would not be taken in good faith. Thodprma pauperistatus
on appeal should H2ENIED.

CONCLUSION
For the reasons set forth abovdRECOMMEND that the CourDISMISS this action

for failure to state a claim a@ENY Plaintiff leave to appeah forma pauperis

® A certificate of appealality is not required in this Sect 1983 action.
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The CourtORDERS any partyseeking to objedo thisReport and Bcommendation to
file specific written objectionsvithin fourteen (14) days of the date on which this Report and
Recommendatiors entered.Any objectionsasserting that th®lagistrateJudgefailed toaddress
any ontention raised in the Complaimustalsobe included.Failure to do so will bar any later
challenge or review of the factual find® or legal conclusions of the Magistratelde. See28

U.S.C. 8§ 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985)opy of the objections must be

served uporall other parties to the actionThe filing of objections is not a proper vehicle
through which to make new allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States Districiudgewill make ade novodetermination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejecdify m
whole or in part, the findings or recommendations made bi#ggstrate ddge. Objections not
meeting the specificity requirement set out\abwill not be considered by a Distriaidhe. A
party may not appeal a Magistrate Judgeeport and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. p&gls may be made only from a final
judgment entered by or at the direction of a District Judgee Clerkof Courtis DIRECTED
to serve a copy of this Report and Recommendation upon the Plaintiff.

SO ORDERED andREPORTED and RECOMMENDED , this 29th day of February,

i S
Sy

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2016.
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