Haye"s v. Bryson et al

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

MARION STANLEY HAYES,

V.

MEDICAL DIRECTOR SHARON LEWIS;
FACILITY DIRECTOR RICK JACOBS;
FIELD OPERATIONS MANAGER ROBERT
TOOLE; INMATE AFFAIR DIRECTOR
LISA FOUNTAIN; WARDEN STANLEY
WILLIAMS; DR. DEAN BROOME;
HEALTH SERVICES ADMINISTRATOR
MR. SABINE; PHYSICIAN'S ASSISTANT
MS. FARA; PHYSICIAN'S ASSISTANT
STEPHEN NICOLOV; GEORGIA
DEPARTMENT OF CORRECTNS; and
GEORGIA STATE PRISON

Defendants

Plaintiff, CIVIL ACTION NO.: 6:16cv-20

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Doc

RECOMMEND the CourDENY Defendamng’ Motion.

Plaintiff, who is currently incarcerated at Georgia State Prison in Régjsteorgia,
filed a cause of action pursuant to 42 U.S.C. § 1983 contesting certain conditions of
confinement. (Doc. 1.) Defendants filed a Motion to Dismiss, (d@6). and Plaintiff filed

Responses to Defendants’ Motion to Dismiss, (docs2@4, For the reasons which follow, |
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BACKGROUND

Plaintiff developedheumatoid arthritis in his hipeforehis arrest and incarcerati@md
as a result, @hysician recommended hip replacement surgery. (Doc. 1, lS@sequento
Plaintiff's incarcerationmedical professionals at Augas$tate Medical Prisoalso prescribed
Plaintiff hip replacement surgery on three occasiofid. at p. 10.) However,Defendant Dr.
Broome deniedPlaintiff's surgery requests(ld.) Although Plaintiff filed grievancesequesting
surgery Defendant Health Services Administrat6HEA”) Sabine and Defendant Wardens
Toole and Williamglenied those gevances (Id. at pp. 10-11.)

Plaintiff then filed this action, alleginthat Defendants denied him access to necessary
medical cargin violation of his rights under the Eighth Amendment to the United Stateq
Constitution Plaintiff states thatalthoudn he directly notified Defendants Toole, Williams,
Broome, and Sabine that he suffers from rheumatoid arthritis and hip deteniaradihad been
prescribed hip replacement surgery prior to his incarcetaibefendants refused tapprove
Plaintiff's surgery due to the cost of th@ocedure (Id. at p. 10.) Again, Plaintiff alleges that
Defendants based thir deniak not upon medical judgment but upon nommedical
considerations. 1d.) Plaintiff states that this indifference to his medical needs cabsed
condition to worsen and that he now has difficulty walkinigl.) (Plaintiff seeksdeclaratory and
injunctiverelief, as well as compensatory damages and punitive damages, to remaiigtua:
violations of his constitutional rightsld( at p. 12.)

| conducted a frivolity review of Plaintiffs Complaint. (Doc. 9.) Therein, |
recommended that the Coudismiss Plaintiff's claims for monetary damages against all
Defendants in their official capacities, as well as Plaintiff's claims againgnDafhts Georgia

Department of Corrections and Georgia State Prigtoh) | alsorecommendedhat the Court




dismissall of Plaintiff's claims against Defendants Bryson, Lewis, Jacobs, Foumigolov,
and Fara However, | found that Plaintiff statedplausible claim for deliberate indifference to
his serious medical needs against Defendants Broome, Toole, Williams, land. S@. at pp.
7-9.) On January 9, 2017, District Judge J. Randall Hall adopted that Report and
Recommendation as the opinion of the Court. (Doc. 29.)
STANDARD OF REVIEW

Undera Rule 12(b)(6)motion to dismiss, a court must “accepthg allegations in the

complaint as truand constru[efhem in the light most favorable to the plaintiffBelanger v.

Salvation Army, 556 F.3d 1153, 1155 (11th A009). ‘A complaint must state a facially

plausible claim for relief, andla] claim has facial plausibility when the plaintifleads factual
content that allows the court to draw the reasonable inference that the defenddnie f®ilithe

misconduct alleged.” Wooten v. Quicken Loans, Inc., 626 F.3d 1187, 1196 (11th200)

(quoting Ashcroft v. Igbal, 556 U.S. 662, 67@&009)). “A pleading that offers labels and

conclusions or a formulaic recitation of the elements of a cause of action” does fiogt suf
Ashcroft, 556 U.S. at 678.

“The plausibility standard is not akin to a probability requirement, but it asks fa& mor
than a sheer possibility that a defendant has acted unlawfully. Where a complaistfatta
that are merely consistent with a defendant's liability, it stops short ofirtbebetween
possibility and plausibility of entittement to relief.”ld. (internal punctuation and citation
omitted). While a court must accept all factual allegations in a complaint ashisieenet “is
inapplicable to legal conclusions. Threadbare recitals of the elements of a caas@of

supported by mere conclusory statetsgrare insufficient.Id.




DISCUSSION
Deliberate Indifference to Serious Medical Needs
A. Standard of Review
In this action, Plaintiff contends Defendants lated his Eight Amendment rightto
adequate medical treatmenthe Eighth Amendment’s proscription against cruel and unusua
punishment imposes a constitutional duty upon a prison official to take reasonable smgasure
guarantee the safety of inmates. The standard for cruel and unusual punisinbedie@ in the

principles expressed iBstelle v. Gamble429 U.S. 97, 1041976), is whether a prison official

exhibits a deliberate indifference to the serious medical needs of an inRaateer v. Brennan

511 U.S. 825, 828 (1994)However, ‘hot every claim by a prisoner that he has not received

adequate medical treatment states &atimn of the Eighth Amendment.”_Hatrris v. Thigpen, 941

F.2d 1495, 1505 (11th Cir. 1991) (quotikgtelle 429 U.S.at 105). Rather, “an inmate must
allege acts or omissions sufficientharmful to evidence deliberate ingifence to serious

medical needs.Hill v. DeKalb Regl Youth Det. Ctr., 40 F.3d 1176, 1186 (11th Cir. 1994).

In order to prove a deliberate indifference claim, a prisoner must overcome thré
obstacles. The prisoner must: 1) “satisfy the objective component by showirjgehhad a
serious medical need”; 2) “satisfy the subjective component by showing thatigbe official
acted with deliberate indifference to [his] serious medical need”; and 3) “skawhth inpry

was caused by the defendantrongful conduct.” _Goebert v. LedyG 510 F.3d 1312, 1326

(11th Cir. 2007). Amedical need is serious if itHas been diagnosed by a physician as
mandatingreatment or [is] one that is so obvious that even a lay person would easily zecogn
the necessity for a doctsrattention.” Id. (quotingHill, 40 F.3d at 1187). As for the subjective

component, the Eleventh Circuit Court of Appeals has consistently requirethtdafendant
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know of and disregard an excessigk to an inmate’s health and safétyHaney v. City of

Cumming 69 F.3d 1098, 1102 (11th Cir. 1995). Under the subjective prong, an inmate “must
prove three things: (1) subjective knowledge of a risk of serious harm; (yalidrof that risk;

(3) by conduct that is more than [gross] negligenc&debert 510 F.3d at 1327. “The meaning

of ‘more than gross negkence’ is not selévident[.]” I1d. Only when deliberate indifference to
an inmate’s serious medical need demonstrated to be “repugnaiat the conscience of
mankind” or offensive to “evolving standards of decency” will it give rise to a védidncof
mistreament under the Eighth Amendmernd.

With these standards in mind, the Court now addresses Defendants’ arguments that
Plaintiff fails to assert a viable claim against them.

B. Assessment of the Viability of Plaintiff's Claims Against Defendants

Defendants Toole, Williams, and Sabiimst construe Plaintiff's claims against theas
denialof-grievance claims and argue thiabse claimns are not cogniable under Section 1983.
(Doc.19, pp. 34.) Defendants Broome and Sabitigen argue that Plaintiff's deliberate
indifference claims against them fail because those claims are based upctaDisf@roome’s
and Sabine’s difference of medical opinion from other physicians who recommended that
Plaintiff receive hip surgery. Id. at pp. 45.) Defendants Toole and Williams argue that they
were entitled to rely on the medical opinions of Defendants Broome and Sdienedenying
Plaintiff's grievances, and therefore, cannot be held responsible for any violation oiffRlaint
Eighth Amendment rights.ld. at pp. 6-7.) Finally, each Defendamtssers thathe isentitled to

qualified immunity. [d. at p. 5.)




In response, Plaintiff states that his claimesnot hvolvethe meredenial ofa grievancé
or concern “simply a . . . difference in medical opinion.” (Doc. 26, p.Shecifically,Plaintiff
disputesDefendants Broome and Sabin€sntentionthat they denied his request for surgery
based upon their medical opinionskewise Plaintiff disputes Defendants Toole and Williams’
contention that they relied upamy medical opinions of Defendants Broome and Sabine in
denyng his requesfor surgery. Instead, Plaintiff asserts thBefendantsollectivelydenied his
request based upon their opinsdhat “joint replacements are expensiveld. @t p. 2.) Plaintiff
contends he has been denied hip replacement surgery for seven (7) years due to theoexper
the surgery and that, as a result, he “suffer[s] . . . agonizing[,] throbbing hip pain in hiship joi
on a daily and nightly basis,” andat he has difficulty “performing manual tasks [such as]
walking, standing, sitting, and [lying] down.” (Doc. 24, pp. 3-4.)

Here,according to Plaintiffat least four physicians recommended ®laintiff receive
hip replacement surgeryFurther Plaintiff alleges that he has difficulty walking and suffers
constant paimas a result of his denial of hip replacement surgery. Thus, Plaintiff has shown th
he has a serious medical need and has, therefatdjed the objective component of his
deliberde indifference claim Furthermore, gadingPlaintiffs Complaint liberally, he alleges
that he communicated his need $arrgerydirectly to Defendantd oole, Williams,Sabine and
Broome Therefore, Plaintifhasplausiblyallegedthat Defendarsthadsubjective knowledge of

his serious medical need

1 As discussed in the Report and Recommendation dated June 8, 2016, (doc. 9, p. 7), “alle

transgressions involving grievance procedures do not give rise teadtargdclaims under Section 1983.”
Buckley v. Barlow 997 F.2d 494, 495 (8th Cir. 1993). Although Defend&®dbine, Toole, and
Williams argue that Plaintiff has allegexhly noncognizable deniabf-grievance claimsgainst thema
review of Plaintif's Complaint reveals that Plaintiff cites Defendantsrgé) Toole’s, and Williams’
denial d his grievances to demonstrate those Defendants’ knowledge of his seriousl meeitsaand
resultingdisregard othose needs. Accordingly, the Court construes Plaintiff's allegatodglderate
indifference claims, as opposed to deniaoévance claims.
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Plaintiff furtheralleges thatfollowing the communication of his serious medical need to
Defendantsthey thendenied him medical care due to the coktthe surgery Specifically,
Plaintiff avers thaDefendants Sabine and Toole stated that “any kind of joint replacements a
expensive and must go through an extensive process before they are appiDwedl, p. 10
Plaintiff further avers thafDefendant] Broome denied Plaintiff [the] surgerychase he said it
was expensive,” and that “Defendants Broome and Williams denied [his] greebgrlying and
falsely stating that Plaintiff ‘refused to be seen at sick’tal(ld. at p. 11.) Thus, accepting
Plaintiff's version of events, as the Courtush at this stage, Plaintiff has alleged more than a
mere difference in medical opinions. Rather, Plaintiff has alleged that Refisndenied him

medical care due to nenedical reasonsSeeFields v. Corizon Health, 490 F. AppX74, 178

(11th Cir. 2012) (“[Clost is not a factor which can justify the lack of timely naédieatment for

[a serious medical need];"Wimberly v. Broome, No. 6:16v-23, 2016 WL 3365684, at *3

(S.D. Ga. June 16, 2016) (Defendant “Broome’s [ ] allegestbased refusal to follow the
[Augusta State Medical Prison] orthopedist’s prescription for Plaintiff tee han urgent
operation constitutes deliberate indifference Accordingly, Plaintiff has plausibly alleged that
Defendantknew of and disregarded his serious medical need by conduct that surpasses g
negligence.

Construing Plaintiff's claims liberally, Plaintiff has allegedthat Defendants Toole,
Williams, Sabine, an@roome eaclpersonally participated in the violation of his consiod
rights byactively participatingin the decisioa to deny his access to hip replacemsumtgery

based solelypon the cost of the surgéry Accordingly, at this stagélaintiff has plausibly

2 Supervisors cannot be held liable due to their supervisory positions or upaoryadheespondeat

superior. Bryant v. Jones, 575 F.3d 1281, 1299 (11th Cir. 20B8ddy v. Fla. Dep't of Labor &
Employment Sec., 133 F.3d 797, 801 (11th Cir. 1998). A supervisor may be liable only through perso
participation in the alleged constitutional violation or when there d¢swesal connection between the
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alleged that Defendantdeliberately ignored his serious medical need in contravention of the
Eighth Amendment to the United States Constitution.
. Qualified Immunity

Defendants invoke the doctrine of qualified immunity in their Motion to Dismiss.
(Doc.19-1, p. 7) Qualified immunity shields “government officials performing discretionary
functions . . . from liability for civil damages insofar as their conduct does not vididdy

established statutory or constitutional rights of which a reasonable person \&wal#rfown.”

Harlow v. Fitzgerald457 U.S. 800, 818 (1982X¢e alsd.ee v. Ferrarp284 F.3d 1188, 11994

(11th Cir. 2002). “The purpose of this immunity is to allow government officialaty out
their discretionary duties without the fear of peaoliability or harassing litigation[.]”1d. at
1194. *“Qualified immunity should be applied at the earliest possible stage dfditigand it is
therefore appropriate to decide its applicability on a motion to dismiss. Oftezvawthis is
not possible, and for this reason it is more typically addressed at summary judgident.¥.

Jones No. 1420341CIV, 2015 WL 3607012, at *6 (S.D. Fla. May 8, 2018e alsdMarshall

v. Fla. Dep't of Corr., No. :20101€v, 2011 WL 1303213, at *4 (S.D. Fla. March 31, 2011)

(“[W]here it is not evident from the allegations of the complaint alone that adiefers entitled

to qualified immunity, the case will proceed to the summary judgment stegemost typical

supervisor's conduct and the alleged violatiorid. at 802. “To state a claim against a sufsary
defendant, the plaintiff must allege (1) the supervisor's pefrsomalvement in the violation of his
constitutional rights, (2) the existence of a custom or policyrésilted in deliberate indifference to the
plaintiff's constitutional rights(3) facts supporting an inference that the supervisor directed the unlawfy
action or knowingly failed to prevent it, or (4) a history of widesprdadgsea that put the supervisor on
notice of an alleged deprivation that he then failed to corr&8au’t v.Gee 437 F. App’x 865, 875 (11th
Cir. 2011). Here, Plaintiff has plausibly alleged that Defendants TooldalVél] Sabine, and Broome
were each personally involved in the denial of his request for surgerg thee éxpense of the procedure.
Accordingly, at this stage, Plaintiff's allegations are not based solely upon a theomegpohdeat
superior.




juncture at which defendants entitled to qualified immunity are released from the threat of
liability and the burden of further litigation.”) (emphasis in original) (citation omitted).
To receive qualified immunity, Defendants must first establish that they wérey a

within their discretionary authority during the events in question. Cottone v. Jenne, 326 F.

1352, 1357 (11th Cir. 2003). “A government official acts within his or her discretionary
authority if objective circumstances compel the conclusion that challemjedsaoccurred in
the perbrmance of the official’s duties and within the scope of this authoritll’, 40 F.3d at
1185 n.17. Once the government official has shown that he was acting within hisahscyeti
authority, the burden shifts to the plaintiff to show that the defieinid not entitled to qualified

immunity. Gonzalez v. Reno, 325 F.3d 1228, 1234 (11th Cir. 2003) (citing Vinyard v. Wilson

311 F.3d 1340, 1346 (11th Cir. 2002)).
Here, Defendants acted within their respective discretionary duties when gmakir

decisions regarding Plaintiff's medical treatment. Thus, the burden shiftaitifPto show

that Defendants are not entitled to qualified immun@®gttone 326 F.3d at 1358. To make this

showing, Plaintiff must first establish the violation of a constitutional right on tite &dleged.

Saucier v. Katz533 U.S. 194, 200 (2001); Gilmore v. Hodges, 738 F.3d 266, 272 (11th Cif.

2013). As explained above, Plaintiff has alleged conduct by Defendants that, if proyen tri
plausibly establishes deliberate indifference to Plaintiff's serioudicaleneeds in violation of
the Eighth Amendment. Consequently, his Complaint satisfies the first qualified itymun
prong.

Having alleged a constitutional violation, Plaintiff must demonstrate that the

constitutional right was clearly established at the time of the alleged mistoracier 533

3d

e




U.S. at 2000 “The relevant, dispositive inquiry in determining whether a right is clearly
established is whether it would be clear to a reasonable officer that hisctarsduumlawful in

the situation he confrontedId. at 202; Wilson v. Layne, 526 U.S. 603, 615 (1999). “The ‘very

action in question’ does not have to have been previously held unlawful, but the unlawfulness

the conduct must be apparent in light of-présing law.” Harris v. Coweta Cty21 F.3d 388,

393 (11th Cir. 1994) (citing Anderson v. Creighton, 483 U.S. 635, 640 (1987)).

Defendantsaver that “Plaintiff has failed to allege a violation of any right” and “[e]¥en i
he has . . . that violation was nolearly established at the time it purportedly occufred.
(Doc.19-1, p. 8.) HoweveiEleventh Circuit precedent has long made clear‘fhr&gon officials
who substantially delay or deny inmates necessary medical carenfoedal reasons such as
costsavings can violate the inmageEighth Amendment rights. Horn, 2015 WL3607012 at

*7 (citing Farrow v. West320 F.3d 1235, 12487 (11th Cir.2003) (fifteen month delay in

providing prisoner needed dentures, which caused him pain, bleeding and swollen gums
weight loss, raised jury question whether doctor was deliberately indiffeneards prisones’

serious medical neeg)Fields 490 F. Appx at 178(citing Ancata v. Prison Health Servs., 769

F.2d 700, 705 (11th Cin985) (“Lack of funds fordcilities cannot justify an unconstitutional

lack of competent medical care or treatment of inmates$fgjrisv. Coweta Cty., 21 F.3888,

394 (11th Cir. 1994) (“Under the clearly established legal norms, a reasonabld aloedid
have known that delayg prescribed treatment for a serious medical need for several weeks for

nonmedical reason majyolate an inmates constitutional rights.”).

® TheSupremeCourt has clarified, however, thedurts need not analyze thegealified immunitysteps
sequentially.SeePearsorv. Callahan555 U.S223, 236 (2009).
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Plaintiff plausibly alleges that Defendants violated his rights which have tearly

established for at leasbrty years. Estelle v. Gamble429 U.S. 97 (1976). Consequently, the

Court shoulDENY Defendants’ Motion to Dismiss based on qualified immunity.

The Court is not concluding today that Defendants did in &dtibit deliberate
indifference toPlaintiff's serious medical needOn the record before the Court, we cannot
know. However, if the Court accepts Plaintiff's factual allegationswees #&rs it must, then the
actions that Defendants allegedly took were, “in the light of the preexistingh@yond what

the Constitution would allow under the circumstance®bdurmoghaniEsfahani v. Gee, 625

F.3d 1313, 1317 (11th Cir. 2010).
CONCLUSION

For the abowestated reasond, RECOMMEND that the CourtDENY Defendans’
Motion to Dismiss Additionally, upon denial of Defendant#lotion, the Court should lift the
stay of discovery in this case.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the Complaint must also be included. Failure to do so will hateany
challenge or review of the factual findingslegal conclusions of the Magistrate Jud&=e28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a proper vehiq
through which to make new allegations or present additional evidence.
Upon receipt of Objections meeting the specificity requirement set out above,ea Unit

States District Judge will makeda novo determination of those portions of the report, proposed
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findings, orrecommendation to which objection is made and may accept, reject, or modify
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatDisdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judge. Cthuet DIRECTS the Clerk of
Court to serve a copy of this Report and Recommendation upon the parties.

SO ORDERED and REPORTED and RECOMMENDED , this 10th day of January,

/ o Lﬁ

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2017.
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