Haye"s v. Bryson et al

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

MARION STANLEY HAYES,

V.

ROBERT TOOLE; WARDEN STANLEY
WILLIAMS; DR. DEAN BROOME; and
MR. FNU SABINE

Defendants

Plaintiff, CIVIL ACTION NO.: 6:16cv-20

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Doc|

to appealn forma pauperis.

BACKGROUND

Forma Pauperis, which the Court granted ddarch 3 2016. (Docs. 2,.3

This matter comes before the Court upon Plaintiff's failure to comply with thet€
Order, (doc.48), and his failure to prosecute this action. For the following readons,
RECOMMEND that the CourtGRANT in part Defendand’ Motion to Dismissor, in the
Alternative, Motion to Compeldoc. 47, and DISMISS without prejudice Plaintiff's claims
for his falure to comply with his discovery obligations, failure to follow the Court’s divesti
and failure to prosecutel further RECOMMEND that the CourDIRECT the Clerk of Court

to enter an appropriate judgment of dismissal ar@UOSE this caseandDENY Plaintiff leave

On February 22, 203, Plaintiff, proceedingoro se, filed a Complaintpursuant to 42
U.S.C. 8§ 1983¢contending Defendants denied him access to necessary medical care in violati

of the Eighth Amendmnt (Doc. 1) With his Complaint, Plaintiff filed a Motion to Procesd
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After the requisitdrivolity review of Plaintiff's Complaint, | concluded that Plaintiff set
forth viable Eighth Amendmenteliberate indifference to serious medical neeldms for
injunctive and monetary reliehgainst Defendantsegarding their denial of hip surgery
(Doc.9.) | ordered service of Plaintiff's Complaint and also provided instructiof$aiatiff
regarding the prosecution of this actioihd. at pp. 11-15 The Court instructed Plaintiff that if
he “does not press his case forward, the Court mayisksit for want of prosecutich (Id. at p.
13 (citing Fed. R. Civ. P. 41; Local R. 4)) The Court specifically informed Plaintiff of his
obligation to respond to a motion to dismiss within fourtebf) lays of service of such a
motion. (d. at p. 14.) The Coufurtherexplained that, should Plaintiff fail to respond to such a
motion, the Court will assume that he does not oppose the Motldr). Additionally, the Court
advisedPlaintiff that failure to respond could result in his case being dismissed forofac
prosecution. Ifl.) Finally, the Courtvarned Plaintiff that failuréo fully cooperate in discovery

“may subject Plaintiff to severe sanctions, including dismissal of this”cadd. at p. 13

(emphasis in original).)
Defendars filed their firstMotion to Dismiss on August 11, 2016 which Plaintiff filed
a Respons@ opposition. (Docs. 19 24) Defendants filed a Reply to which Plaintiff filed a
Surreply. (Docs.25, 26.) The Court issued a stafydiscovery and other proceediniys the
pendency of Defendants’ Motion to Dismisfoc.21.) On January 10, 201¥he Courtdenied
Defendants’ Motion toDismiss and lifted the discovery stay (Docs. 30, 36) Thereafter,
Defendants filed their Answer and the Court issued a Scheduling Order. (Docs. 37, 38.)
During discovery, Plaintiff was releasddom Georgia Site Prison in Reidsville,
Georgia and relocated to Tallahassee, Florida. (Doc. 34.) In light of this move and th
difficulty of deposing Plaintiff out of state, the Court twice grandéextoveryextensios &

Defendants’ request. (Docs. 44.) Deferdants attempted to depose Plaintiffluty 17, 2017,




but were unable to do so because of Plaintiff's relocation to Florida. (Doc. 43.) Throirgh the
telephonecommunications with Plaintiffegarding the depositiolefendants learnelaintiff's
subjecthip conditionwas being cared for by a primary care physician in Flait#hewould be
unable to travel to Georgia. (Docs. 43,)45Defendants continued to try and schedale
deposition and also tried to obtain information about Plaintiff'snary care physicignbut
Plaintiff was no longer reachable by phaw Defendants served written discovery on Plaintiff
concerning his hip doctor. (Doc. 45.) Plaintiff, however, failed to respond. (Doc. 47.)

On December 5, 2017, Defendarfiled the present Motion to Dismiss or, in the
Alternative, Motion to CompePlaintiff to respond to the unanswered interrogatoryd.) (
Defendants servetheir unanswerednterrogatory on September 29, 20ivith only a single
guesion requesting the name and address of any health care provider who hasPlaatetis
hip conditionsince his release from incarceratio(Doc. 472.) Defendants argudismissal is
proper in this case because Plaintiff has failed to provide basic discowkryustrated their
goodfaith effortsto litigate and defend their case. (Doc. 47-1, p. 3.)

On Jamwary 8, 2018, the Court ordered Plaintiff to “file any response in opposition tg
Defendants’ Motion for a dismissal or to inform the Court of his decision not to oppdabéi wi
fourteen (14) days. (Doc. 48.) The Court again alerted Plaintiff that, should he faponodeo
the Motion to Dismiss, the Court would presume he does not oppose the Molibn. I
addition, the Court provided Plaintiff with a copy of Federal Rules of Civil Proceduesnd 12
to ensure that he had full notice of the requirements of the Rules regarding motismis$s.d
(Id.) On January 24, 201®Jaintiff movedfor an extension of time to respqgmwhich the Court

granted,andalsoupdated his Tallahassee addre¢docs.49, 50, 52). Plaintiff's response was

! Plaintiff inconspicuously lodged hisill address update at the bottomhig Motion for Extension of
Timeto Respond. (Bc. 49 p. 2.) As a result, the Clerk of Court inadvertently mailed the Court’s Order
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due by March 3, 2018. Despite the extension of time and the Court’'s Order to reRlaamdf
has not responded to Defendamigition to Dismiss.
DISCUSSION

The Court musnow determine how to address Plaintiff's failurecmmply with this
Court’'s Orderand his discovery obligationis failure to respond to Defendantdotion to
Dismiss and his failure to prosecutén light of Plaintiff's trifecta of error andof the reasons
set forth below, IRECOMMEND that the CourtGRANT in part Defendants Motion to
Dismiss,DISMISS without prejudice Plaintiff's Complaint andDENY him leave to appeah
forma pauperis.
l. Dismissal for Failure to Respond to Defendants’ Interrogatory

Federal Rule of Civil Procedure 37(@)thorizes district courts to sanction a party who
after beingproperlyserved withinterrogatoriesfails toserveits answers, objectionsr written
response A court may ddmissan &tion as a sanction fahe party’sfailure torespond tserved
interrogatories Fed. R. Civ. P. 37(d)(3), (b)(2)(A)(v):[T]he sanction of dismissal is a most

extreme remedy and one not to be imposed if lesser sanctions WilHadshemi. Campaigner

Publ'ns, Inc., 737 F.2d 1538, 15389 (11th Cir. 1984)(per curiam)(affirming dismissal

pursuant toRule 37(d)); see alsdn re Plywood Antitrust Litig. 655 F.2d 627, 638 (5th Cir.

1981) g@ffirming Rule 37(d) monetary sanctionor failure to respond to interrogatories and
noting that “under appropriate circumstances, evasive and incomplete ahpaer3antamount

to no answers at &l(citations omitted)¥. However, the court “retains the discretion to dismiss a

granting Plaintiff'sextensionMotion, (doc. 50), to the incorrect Tallahassee address, (doc. 51). After the
mail was returned as undeliverable, the Court granted Plaantifdditonal ten-day extensionof time to
respond, which requirdue respondy March 3, 2018(Doc. 52.)

2 All decisions of the former Fifth Circuit issued before October 1, 1981, are bincddogdamt in the
Eleventh Circuit._Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc).
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complaint where the pifs conduct amounts to flagrant disregard and willful disobedience of

the court’s discovery orders.Id. at 1539 (citation omittedgee alsdonaventure v. Butler, 593

F.2d 625, 626 (5th Cir. 1979) (the plaintiff's repeated failure to appear for depoesarranted
dismissal of his suit with prejudite In determining whether lesser sanctions will suffice, the
presence or absence of willfulness is a relevant consideration. 8A Chane8VAbht, Arthur

R. Miller & Richard L. Marcus Federal Practicand Procedure 8§ 2291 (2d ed. 1995).

Under Federal Rule of Civil Procedure 41(b), a *“district court is authorized, or

defendant’s motion, to dismiss an action for failure to prosecute or to obey a courbiorde

federal rule,” but a dismissal with prejudics “a sanction of last resortGoforth v. Owens, 766
F.2d 1533, 1535 (11th Cir. 1985). In dismissing a case under Rule 41(b), the Court consid
whether (1) the party has exhibited a clear record of delay or (2) has bdelywatintempt, and
whether lesser sanctions would not sufficil. (citation omitted). Dismissal pursuant to Rule
41(b) “upon disregard of an order, especially where the litigant has been foreéwganerally is

not an abuse of discretion.” Moon v. Newsome, 863 F.2d 835, 837 (11th Cir. 1989).

Moreover, where a litigant has failed to comply with discovery rules ancdetaturt

orders, dismissal under Rules 37(d) and 41(b) is coextensdeeKelly v. Old Dominion

Freight Line, Ing. 376 F. App’x 909, 91315 (11th Cir. 2010) (per curiam) (upholding

magistrate judge’s dismissal under either Rule 37(d) or 41(b) where thdgked to appear at
his noticed deposition and failed to timely respond to other discovery requestthafteurt
previously denied the defendant’s fisinctionsmotion and warned the partipat dismissal

would be warranted for subsequent discovery violations); Reed v. Fulton Cty. Gov’t, 170

App’x 674, 675676 (11th Cir. 2006) (affirming dismissal under Rules 37(d) and 41(b) where

the pro se party failed to appear at his deposition and disregarded the court’s ordeellcogn

him to do so).
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In this case, Plaintiff's willful disobedience of theederal Rules of Civil Procedure
regarding discovery and this Court’s discoveisectivesis abundantlyclear. As Defendants
point out in their Motion to Dismiss, Plaintifias failed toprovide Defendants “with basic
discovery of immediate relevance to his claims.” (Docl4p. 3.) MoreoverPlaintiff has
failed to communicate with Defendants regarding their attempted deposition andgatery
andhasshirked his obligatiomo conduct discovery in good faith. Perhap&e more egregious,
Plaintiff neitherresponed to Defendants’ interrogatory containing ordysingle questiomor
their Motion to Dismiss, yet stilnovedfor an etension of time. This conduct, in conjunction
with Plaintiff's continuing failure to responéxhibits a clear record of delay.

Furthemore, Plaintiffignored theCourt’s instructions on how to condudaliscovery,

(doc. 9, pp. 12-13)ts ample warnings of dismissal for his failurept@rticipate in discoveryid.

atp. 13, and its Order for him to respond to Defendant’s discovery sanctions Motion, (doc. 48).

Plaintiff's disregardof Defendant’s interrogatorgnd absent behavioduring discoveryhave
wasted precious judicial resourcasd showrwillful contempt. Given Plaintiff's total flare to
engage in discovery and failure to comply with this Coultiectivesregading the samea
lesser sanction than dismissal will not do.

Accordingly, the Court shoul§GRANT in part Defendants’unopposedMotion to
Dismiss, (doc. 47), anBISMISS without prejudice Plaintiff's case.
Il. Dismissalfor Failure to Prosecute and Follow this Court’s Orders

A district court may dismiss a plaintiff's claims for failure to prosecute puotst@a
Federal Rule of Civil Procedul(b), and the court’s inherent authority to manage its docket.

Link v. Wabash R.R. Co., 370 U.S. 626 (198Zpleman v. St. Lucie §. Jail 433 F. Appx

% In Wabashthe Court held that a trial court may dismiss an action for failupeokecute “even without
affording notice of its intention to do so.” 370 U.S. at 633. Nonetheless, in #natchand, the Court
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716, 718 (11th Cir. 2011(citing Fed. R. Civ. P. 41(b) and Betty K Agencies, Ltd. v. M/V

MONADA, 432 F.3d 1333, 1337 (11th C2005). In particular, Rule 41(b) allows for the
involuntary dismissal of a plaiff’'s claims where he has failed to prosecute those claims,
comply with the Federal Rules of Civil Procedure or local rules, or follow 4 oader. Fed. R.

Civ. P. 41(b);seealsoColeman 433 F. App’x at 718Sanders v. BarrettNo. 0512660, 2005

WL 2640979, at *1 (11th Cir. Oct. 17, 200B)ting Kilgo v. Ricks, 983 F.2d 189, 192 (11th Cir.
1993));cf. Local R. 41.1(b) (“[T]he assigned Judge may, after notice to counsel of regard,
gponte . . . dismiss any action for want of prosecution, with or without prejudicel,] . . . [based or]
willful disobedience or neglect of any order of the Court.”) (emphasis omittedilitidnally, a
district court's“power to dismiss is an inherent aspect of its authority to enforce its orders arn

ensure prompt disposition of lawsuitsBrown v. Tallahassee Police Dgp205 F. App’x 802

802 (11th Cir. 2006) (quoting Jones v. Graham, 709 F.2d 1457, 1458 (11th Cij. 1983)

It is true that dismissal with prejudice for failure to prosecute is a “sanctiorto. be
utilized only in extreme situations” and requires that a court “(1) concladdéar record of
delay or willful contempt exists; and (2) mak[e] an implicit or explicit finding thateless

sanctions would not suffice.” _Thomas v. Montgomery Cty. Bd. of Educ., 170 F. App’x 623

625-26 (11th Cir. 2006) (quoting Morewitz v. West of Eng. Ship Owners Mut. Prot. & Indem

Ass’n (Lux.), 62 F.3d 1356, 1366 (11th Cir. 199%pealsoTaylor v. Spaziano, 251 F. App’x
616, 619 (11th Cir. 2007) (citinhlorewitz, 62 F.3d at 1366). By contrast, dismisaihout

prejudice for failure to prosecute is not an adjudication on the merits, and tagceforts are
afforded geater discretion in dismissing claims in this mann€aylor, 251 F. App’x at 619;

seealsoColeman 433 F. Appx at 719;Brown, 205 F. Appk at 802—-03.

advised Plaintiff on multiple occasions that his failure to respond to ttiemto Dismiss would result in
dismissal of this action(Docs. 9, 47.)

I
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While the Court exercises its discretion to dismiss cases with caution, dismissel of
action without prejudice is warrante&eeColeman 433 F. App’x at 719 (upholding dismissal
without prejudicdor failure to prosecut&ection 1983 complainthere plaintiff did not respond

to court order to supply defendant’s currexadress for purpose of servic@aylor, 251 F.

App’x at 626-21 (upholding dismissal without prejudice for failure to prosecute, because

plaintiffs insisted on going forward with deficient amended complaint ratiaer complying, or
seeking an extension of time to comply, with court’s order to file second amendedicdnpl
Brown, 205 F. App’x at 80203 (upholding dismissal without prejuditar failure to prosecute
Section 1983 claims, whemaintiff failed to follow court ordeto file amended complairand
court had informed plaintiff that noncompliance could lead to disnissal

Despite the Court advising Plaintiff on multiple occasions of his obligation to respond t
DefendantsMotion to Dismiss and the consequences for failing to resgdod, 9, pp. 13-14;
doc. 48 p. 2, Plaintiff has not filed any opposition to DefendarasrrentMotion. Indeedpther
thantwice updating his addresand requesting an extension of time to respond to Defendants
dismissal Motion Plaintiff has not taken angther action in this case invell over thirteen
months Thus,the records clear that Plaintiff has ignored his obligations to proselistease
and to follow this Court’s directivesAccordingly, Plaintiff’s failure to follow this Court'®rder
and his failure to prosecute provide independent, additional grounds for the COUBMESS
Plaintiff's case.
II. Leave to Appealin Forma Pauperis

The Court should also deny Plaintiff leave to appe&brma pauperis. Though Plaintiff
has, of course, not yet filed a notice of appeal, it would be appropriate to addréessuthat the
Court’s order of dismissalSeeFed. R. App. P. 24(a)(3) (trial court may certify that appeal is not

taken in good faith “before oafter the notice of appeal is filed”).

(@)




An appeal cannot be takem forma pauperis if the trial court certifies, either before or
after the notice of appeal is filed, that the appeal is not taken in good faith..S28. |
1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this context must be judged by an objecti

standardBusch v. ©@unty of Volusia, 189 F.R.D. 687, 691 (M.D. Fla. 1999). A party does not

proceed in good faith when he seeks to advance a frivolous claim or argueetioppedge v.
United States369 U.S. 438, 445 (1962). A claim or argument is frivolous when it appears th
factual allegations are clearly baseless or the legal theories arautalliggmeritless.Neitzke v.

Williams, 490 U.S. 319, 327 (1989%arroll v. Gross 984 F2d 392, 393 (11th Cir. 1993).

Stated another way, an forma pauperis action is frivolous, anthus, not brought in good faith,

if it is “without arguable merit either in law or fact.Napier v. Preslicka, 314 F.3d 528, 531

(11th Cir. 2002);see also Brown v. United States, Nos. 407CV085, 403CR001, 2009 WL

307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysis of Plaintiff's failure to comply with discoveityrdao
follow this Court’s directivesand failure to prosecute, there are mm{rivolous issues to raise
on appeal, and an appeal would not be taken in good faith. Thus, the Court BEbINd
Plaintiff in forma pauperis status on appeal.

CONCLUSION

For the abovestated reasons, RECOMMEND that the CourtGRANT in part
Defendants’ Motion to Dismiss or, in the Alternative, Motion to Compel, (doc. 47), ang
DISMISS without prejudice Plaintiff's claims for his failure to comply with his discovery
obligations, failure to follow the Court’'s directives, and failure to prosecutefurther
RECOMMEND that the CourDIRECT the Clerk of Court to enter an appropriate judgment of

dismissal and t€LOSE this case an@ENY Plaintiff leave to appeah forma pauperis.




The CourtORDERS any party seeking to object to this Report and Recommendation tg
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must alssnbleided. Failure to do so will bar any later
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. 8§ 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must |

served upon all ther parties to the action.The filing of objections is not a proper vehicle
through which to make new allegations or present additional ewadenc

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judgeill make ade novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judfee Court DIRECTS the Clerk of
Court is to serve a copy of this Report and Recommendation upon the parties.

SO ORDERED and REPORTED and RECOMMENDED, this 20th day of March,

/ o Lf

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2018.
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