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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
GARY COUCH
Plaintiff, CIVIL ACTION NO.: 6:16cv-44

V.

WILLIAM STANLEY; SGT. SHALONDA
ROBINSON; and LT. ARLENA HUNT

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently incarcerated at Georgia State Pr{885P”) in Reidsville
Georgia submitted a Complaint pursuant to 42 U.S.C. § 1983 contesting certain conditions of |
confinement.(Doc. 1.) For the reasons set forth below, the CO&EERS frivolity review on
Plaintiffs Complaint andDIRECTS Plaintiff to file an AmendedComplaint withinfourteen
(14) daysof the date of this Order. Additionally, the ColENIES Plaintiff's Motion for
Relief Regarding Indigent Supplies, (doc. 12), anrdHCOMMEND that the CourtDENY
Plaintiff's Motion for Prelminary Injunction, (doc. 6).

BACKGROUND

In his Complaint, Plaintiffnakesa varietyof allegations about the conditions@eorgia
State Prison Among other timgs, Plaintiff alleges that he is living with “livg[rats and bugs,”
there are too many prisoners, no emergency call buttons, that an officer beat hinrivpbtoar
GSP, that prison officials refuse to place hima different cell even after gang members

allegedly attacked him because of his sexual orientation, and there is mold all opgsdhe
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walls. (Id. at pp. 511) Plaintiff subsequentlyfiled a Supplementlleging that Defendant
Robinson made threats retaliate against Plaintiff for filing this lawsuit,ae 7) andfive
separate Noticeseeking tcadd new allegations to his original Complaint. (Doed.19 13-14.)
Plaintiff also filed a Motion for Preliminary Injunction to prevent Defendant Rsidn from
being able to “come aund me at all! [sic]’and a Motionrequesting the Coudrder GSP to
provide Plaintiff with more statiany supplies. (Docs. 6, 12.)

STANDARD OF REVIEW

Plaintiff seeks to bring this actian forma pauperis. Under 28 U.S.C. § 1915(a)(1), the
Court may authorize the filing of a civil lawsuit without the prepayment of ifetbe plaintiff
submits an affidavit that includes a statement of all of his assets, showabdiyino pay the
filing fee, and also includes aagtment of the nature of the action which shows that he is entitleq
to redress. Even if the plaintiff proves indigence, the Court must dismiss tibe #hat is
frivolous or malicious, or fails to state a claim upon which relief may betepa 28 U.S.C. 88
1915(e)(2)(B)(ix{(ii). Additionally, pursuant to 28 U.S.C. § 1915A, the Court must review a
complaint in which a prisoner seeks redress from a governmental entity. Uporciaeshing,
the Court must dismiss a complaint, or any portion theredfjgtiavolous or malicious, or fails
to state a claim upon which relief may be granted or which seeks monetafyfr@in a
defendant who is immune from such relief. 28 U.S.C. § 1915A(b).

The Court looks to the instructions for pleading contained irFéderal Rules of Civil
Procedure when reviewing a Complaint on an application to praceftdma pauperis. See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amle&gtbings] . . .

a short and plain statement of the clahowing that the pleader is entitled to relief.”); Fed. R.

Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set

)




of circumstances). Further, a claim is frivolous under Section 1915(e)(2)(iB)(iis ‘with out

arguable merit either in law or fact.’"Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 1915(e)(2)(B)(0y&red by
the same standard applicable to motions to dismiss under Federal Rule of Ci

Proceduré 2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under thal

standard, this Court must determine whether the complaint contains “sufficiardl faatter,

accepted as true, to ‘state a claim to relief that is plausible on its fagshi€roft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A
plaintiff must assert “more than labels and conchusioand a formulaic recitation of the
elements of a cause of action will not” sufficEéwombly, 550 U.S. at 555. Section 1915 also
“accords judges not only the authority to dismiss a claim based on an indisputaldgssi&gal
theory, but also the unusual power to pierce the veil of the complaint’s factgglti@ies and
dismiss those claims whose factual contentions are clearly base®ésl.,’ 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, the Court wihbide by the longtanding principle that the pleadings of

unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.
Hamis, 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorneys.”) (emphasis omitted) (quotthg@dw Lott, 350

F.3d 1157, 1160 (11th Cir. 2003)). However, Plaintiff's unrepresesteds will not excuse

mistakes regarding procedural ruldglcNeil v. United States508 U.S. 106, 113 (1993) (“We

/il




have never suggested that procedural rules in ordinary civil litigation should bedatedrpo as
to excuse mistakes by those who prooe@bout counsel.”).
DISCUSSION
Order to Amend Complaint
Plaintiffs Complaint includes a litany ainrelatedclaimsand asserts th&tefendants are

responsible for all of them The Eleventh Circuit has routinely and explicitly condemned

“shotgun pleadings,” Davis v. Coca-Cola Bottling Co. Consol., 516 F.3d 955, 979 n.54 (11th Gir.

2008), which it has described as pleaditiggt makeit “virtually impossible to know which

allegatons of fact are intended to support which claim(s) for reliétrategic Income Fund,

LLC v. Spear, Leeds & Kellogg Corp., 305 F.3d 1293, 1295 n.9 (11th Cir. 2002)istrict

court is not required to “sift through the facts presented and decideelbmitsch were material

to the particular cause of action asserteBiegckwith v. Bellsouth Telecomms. Inc., 146M4pp’x

368, 372 (11th Cir. 2005) (quotirgtrategic Income Fun@05 F.3d at 1295 9. Additionally,

a plaintiff may not join unrelated ¢tas and various defendants unless the claims “arise out of
the same transaction, occurrence, or series of transactions or occurrencasy gaestion of
law or fact common to all defendants will arise in thigoac” Fed. R. Civ. P. 20(a).

Accordingly, Plaintiff's Complaint in its current form fails to state a viable claim.
However, the Court will provide Plaintiff the opportunity to amend his Comp@dDEFERS
frivolity review until such Complaint is filedTheamended complaint must include which claim
or related claims (or, alternatively, which claims against which Defend@tasitiff wishes to
pursue in this action.Plaintiff may submit a separate complaint or complaints for his other
claims. After Plainff files an amended complaint, the Court will conduct the requisite frivolity

review. If Plaintiff does not file an appropriately amended complaint, the Courtlisraiss this




actionfor failure to prosecute anaifure to follow this Court’'s Qters Smith v. Owens 625 F.

App’x 924, 928(11th Cir. 2015) (upholding this Court’s dismiss$at failure to comply with
Federal Rulef Civil Procedure 20(3)
I. Motion for Relief Regarding Indigent Supplies (Doc. 12)

Plaintiff asks this Court to Order GSP to pdw®s Plaintiff with extra sheets of paper and
pens each week so that he can “respond to the Court as necessary as possib®gsic]l’2,
p. 1.) Plaintiff indicates that GSP already provides twenty sheets of psgeenivelopes, and
five carbon paps weekly, as well as one pen per monthl.) ( Liberally construing Plaintiff's
Motion, Plaintiff is requesting relief based on an alleged access to coudsonol However, to
bring an accest-courts claim, an inmate must establish that he suffaredctual injury. In
interpreting the actual injury requirement, the Eleventh Circuit stated:

The actual injury which the inmate must demonstrate is an injury to the right

asserted, i.e. the right of access. Thus, the . . . official's actions whegedlly

infringed on an inmate’s right of access to the courts must have frustrated or
impeded the inmate’s efforts to pursue a nonfrivolous legal cleb®eLewis,

518 U.S. at 3554. Further, the legal claim must be an appeal from a conviction

for which the inmate was incarcerated, a habeas petition or a civil rights action.

Seeid., 518 U.S. at 352-57.

Bass v. Singletary143 F.3d 1442, 1445 (11th Cir. 1998).

Plaintiff’'s Motion does not allege enough to satisfy the actual injury puesieg; GSP is
providing himwith the materials he needs to bring his cdsa,Plaintiff is just unsatisfied with
the amount of statiany supplies he receives. Accordingly, the COoDENIES Plaintiff's
Motion for Relief Regarding Indigent Supplies.

[I. Motion for Prelimi nary Injunction (Doc. 6)
Plaintiff seeksa preliminary injunction from the Court to prevent Defendant Robinson

from “coming closé to Plaintiff. (Doc. 6, p. L To be entitled to a preliminary injunction or a




temporary restraining order, the movant must show: (1) a substantial likelihood no&telti
success on the merits; (2) an injunction or protective order is necessarydaotpreeparable
injury; (3) the threatened injury outweighs the harm the injunction or protective woidd

inflict on the noAamovant; and (4) the injunction or protective order would not be adverse to the

public interest. _Schiavo ex rel. Schindler v. Schiavo, 403 F.3d 1223;-2@251th Cir. 2005).

In this Circuit, an “injunction is an extraordinary and drastic remedy not to beegrankess the
movant clearly established the ‘burden of persuasion’ as to the four requisttetdn v. City
of Augustine, 272 F.3d 1318, 1326 (11th Cir. 2001).

If a plaintiff succeeds in making such a showing, then “the court may grant imgincti
relief, but the relief must be no broader than necessary to remedy the donsfitublation.”

Newman v. Ala. 683 F.2d 1312, 1319 (11th Cir. 1982). Accordingly, where there is &

constitutional violation in the prison context, courts traditionallg reluctant to interfere with
prison administration and discipline, unless there is a clear abuse of disc&igfProcunier v.
Martinez 416 U.S. 396, 4045 (1974) (“Traditionally, federal courts have adopted a broad
handseff attitude toward problems of prison administration [because] . . . court$ egeipped

to deal with the increasingly urgent problems of prison administration and refoore’ruled

on other grounds by Thornburgh v. Abbott, 490 U.S. 401 (1989). In such cases, “[d]efetence

prison authorities is especially appropriatdNewman 683 F.2d at 13221 (reversing district
court’s injunction requiring release of prisoners on probation because it “involved thencourt |i
the operation of the State’s system of criminal justicedceater extent than necessary” and less
intrusive equitable remedy was available).

Plaintiff has not shown that he has satisfied the prerequisites in order to bel ¢otdle

preliminary injunction. Specifically, Plaintiff has not shown the likelihood of ss@n the




merits of his claims In fact, in light of the Court’s Order to Amend, it is not even clear at the
moment what exactly Plaintiff's claims are. This is not to say that Plaintiff will nobleeta
ultimately obtain some form of injunctive relief in this case. However, henbasnade the
requisite showing at this time to obtain the extraordinary relief he curreetkg s Therefore, the
Court shouldDENY his request for a preliminary injunction.

CONCLUSION

For the above stated reasons, Plaintiff is he®@WECTED to amend his Complaint
within fourteen (14) daysof the date of this Order to name as a Defendant (or Defendants)
person (or persons) whom he alleges violated his constitutional aghtto assert coherent
factual allegations supporting related claims. Should Plaintiff fail to abideidditiective, the
Court will dismiss this case for failure to prosecute and failure towolo court order.
Additionally, the CourDENIES Plaintiff's Motion for Relief Regarding Indigent Supplies, and
| RECOMMEND that the CourDENY Plaintiff's Motion for Preliminary Injunction.

The CourtORDERS any party seeking to object to this Report and Recommendation tg
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the Complaint must also be included. Failure to do so will ateany
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served uporall other parties to the actionThe filing of objections is not a proper vehicle
through which to make new allegations or present additional evidence.
Upon receipt of Objections meeting the specificity requirement set out above,ea Unit

States Districfudge will make ae novo determination of those portions of the report, proposed

a




findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatDisdge. A
party may not appeal a Magistrate Judgeeport and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. égp may be made only from a final
judgment entered by or at the direction of a District Judge. The Clerk of CRIRECTED

to serve a copy of this Report and Recommendation upon the Plaintiff.

SO ORDERED and REPORTED and RECOMMENDED, this 8th day of August,

/ ﬁ”i}if

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2016.




