Castl|{lo v. Johnson et al Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
WILLIAM NAVARRO CASTILLO ,
Plaintiff, CIVIL ACTION NO.: 6:16cv-49

V.

NURSE STRICKLAND; and OFFICER
BRANTLEY,

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed &eorgia Sate Prison irReidsville Georgia, filed a
cause of action pursuant to 42 U.S.C. § 1983 contesting cedaditions of his confinement
(Doc. 1.) Defendant Strickland filed a Motion to Dismiss, (doc. 10), to which Plaiidf f
Responses(docs. 16, 17, 33,35, 37. For the reasons which follow,RECOMMEND the
Court GRANT Defendant Stricklands Motion to Dismiss, DISMISS without prejudice
Plaintiff's claims against Defendant Strickladr his failure to exhaust his administrative
remediesandDENY Plaintiff in forma pauperis status on appeal.

BACKGROUND

Plaintiff contends thaDefendantBrantley, a correctional officer at Georgia $t&rison,
was assigned to administrative lockdown on May 1, 2014, and was picking up the food tra
Plantiff asserts hereviously notified Defendant Brantley’s supervisor that Defendant Brantley

was not giving ice to prisoners in administrative lockdown, even though it was May an

! This Report and Recommendatiaddresses only Defendant Strickland’s Motion to DismEeen if
the Court adopts this Report and Recommendafaintiff's claims against Officer Brantley remain
pending Following the Couis action on this Repband Recommendation, the Court will addrgsag
the stay of this casand will issue a Scheduling Order.
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beginning to get hot. Plaintiff asserts that, when he put his cup out to get ice, Defendant

Brantley intentionally closed the box on Plaintiff's hand, resulting in therw#gin of the
middle finger on Plaintiff's right hah (Doc. 1, p. 5.) According to Plaintiff, Defendant
Brantley walked away from the cell and left Plaintiff's finger in the cell doox, despite
Plaintiff yelling and bleeding. Plaintiff maintains his cell mate helped remove Igerfinom

the box, ad afteryelling for a period of time, an officer came to the cell. Plaintiff showed this
officer his finger and said he needed medical attention, and this officete@d@laintiff's
injuries and need for medical attention to Defendant Brantley. In response, DefBrafaley
said, “Don’t worry about it he would be alriglsic].” (Id. at p. 8.)

Plaintiff contendsCaptain Johnson came to his cell and asked what happened, an
CaptainJohnson took Plaintiff to the infirmary where he received s¢vgstitches. Plaintiff
maintains Dr. Chavez scheduled for Plaintiff to be seen in the infirmary onyebdait, but she
did not request that Plaintiff be sent to the medical uidkt. af p. 9.)

Nurse Strickland was passing out medication in the donmsme later date and
Plaintiff showed her his finger. Nurse Strickland stated she would remorhjuriesto the
medical staff, but Plaintiff did not receive medical treatment that day, includomg Kurse
Strickland. Plaintiff also siweed his finger @ an officer, who said he would report it to his
supervisor. Approximately two hours later, this offis@ormedPlaintiff that his supervisovas

aware of his injury, yet Plaintiff did not receive medical treatméaintiff avers he was in pain

2 Based on Plaintiff's pleadings filed after his Complaint, it appears the liespeate he alleged in his
Complaint could be May 10, 2014SdeDoc. 16, p. 3.)
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for twelve days before he finally received medical treatment, and he does not hageliagyir
his right middle finger® (ld. at p. 13.)

On August 8, 2016, recommendedhatthe CourtdismissPlaintiff's monetary damages
claims against Defendants in theificial capacities andliismiss hisclaims against Defendants
King, Smith, Johnson, Chavez, Cox, Benit, McCray, Paul, Kilgore, Foster, and Robinson
(Doc.7.) However,l directed service of Pilatiff's Complaint on DefendastStrickland and
Brantley (Doc. 8.) Defendant Strickland then filed her Motion to Dismiss on October 16, 201
(Doc. 10) Subsequently, the Court adopted the Report and Recommendationl 3joand
aftera number of issues regarding service of the Complaint, Defendant BraletlegrfiAnswer,
(doc. 49).

DISCUSSION

In her Motion, Stricklandassers Plaintiff failed to exhaust his available administrative
remediesas to his claims against herior to the filing of his ComplaintStrickland also asserts
Plaintiff fails to state a claim upon which relief may be granted. (Dod., 0 1.) In response,
Plaintiff contends he exhausted his administrative remedies as to théoasdegt made in his
Complaint against Stricklandto the e&tent those remedies were made available to him.
(Doc.16, p. 1.) Plaintiff avers Defendant Strickland was deliberately indifféoehis serious

medical needs. (Doc. 17.)

® Plaintif's Complaint contains seemingly contradictory statements. Whileatessbr. Chavez gave
him seven(7) stitches on the date of his injury, Plaintiff later states he did not eeeaiy medical
attention fortwelve (12) days.

* Plaintiff's three othepleadings docketed as Responses to the Motion to Dismiss, (docs. 33, 35, 37), are
not responsive to Defendant Strickland’s Motion to Dismiss, and thet ®as not considered these
pleadings in reaching the recommended dispositidhe Motion to Dismiss. Instead, in these pleadings,
Plaintiff addresses hidaims against Defendant Brantley.




As set forth below, | agree that Plaintiff failed to exhaust his adminisregmediess
to his claims against Defendant Stricklgotbr to the filing of his Complaint, and Defendant
Motion is due to be granted on this basis.

l. Standard of Review

The determination of whether an inmate exhausted his available administeatiedies
prior to filing a cause of action in federal court is a matter of abatesmeinghould be raised in a
motion to dismiss._Bryant v. Rich, 530 F.3d 1368, 1374 (11th Cir. 2008). “Because exhaustion
of administrative remedies is a matter in abatdnag not generally an adjudication on the
merits, an exhaustion defense . . . is not ordinarily the proper subject for a summgargntd
instead, it should be raised in a motion to dismiss, or be treated as such ifrraisadtion for
summary judgmeri’ Id. at 137475 (internal citation omitted). “Even though a faikioe
exhaust defense is ngurisdictional, it is like” a jurisdictional defense because such a
determination “ordinarily does not deal with the merits” of a particular causetahn. Id.
at1374 (internal punctuation and citation omitted). Further, a judge “may resolve factupl
guestions” in instances where exhaustion of administrative remedeesiédense before the
court. Id. In these instances, “it is proper for a judge to consider facts outside of the @eading
and to resolve factual disputes so long as the factual disputes do not decide the mdrds and t
parties have sufficient opportunity to develop a recotd.”at 1376.

In Turner v. Burnside, 541 F.3d 1079 (11th Cir. 2008), the Eleventh Circuit Court of

Appeals set forth a “twstep process” that lower courts must employ when examining the issue
of exhaustion of administrative remedies. First, the court is to take the pawgifsion of the
facts regarding exhausti@s true.ld. at 1082. If, even under the plaintiff’'s version of the facts,

the plaintiff has not exhausted, the complaint must be dismidsedHowever, if the parties’




conflicting facts leave a dispute as to whether plaintiff has exhaustechuhteneed not accept
all of plaintiff's facts as true.ld. Rather, “the court then proceeds to make specific findings in
order to resolve the disputed factual issues[lf. “Once the court makes findings on the
disputed issues of fact, it then decides whether under those findings the prisoeehdwasted
his available administrative remediedd. at 1083. The Eleventh Circuit has held that a district
court may consider materials outside of the pleadings and resolve factual diggateling
exhauston in conjunction with a Rule 12(b)(6) motion to dismiss so long as the factual disputg
do not decide the merits of the cagSeeBryant 530 F.3d at 1376-77.
I. Exhaustion Requirements

A. Legal Requirements for Exhaustion

Where Congress explicitly mdates, prisoners seeking relief for alleged constitutional

violations must first exhaust inmate grievance procedures before filino $aderal court.See

D

Porter v. Nussle, 534 U.S. 516, 524 (2002). Section 1997e(a) of Title 42 of the United Staftes

Caode states, “No action shall be brought with respect to prison conditions under section 1983
this title, or any other Federal law . . . until such administrative remedie® avatable are
exhausted.” InPorter the United States Supreme Court held that exhaustion of availabl

administrative remedies is mandatorforter 534 U.S. at 523see alsoO’Brien v. United

States 137 F. App’x 295, 30402 (11th Cir. 2005) (finding lack of exhaustion where prisoner
“prematurely filed his civil complaint . .and . . . ‘failed to heed that clear statutory command’
requiring that his administrative remedies be exhausted before bringing Adkditionally, the
Supreme Court has “held that the PLRA’s [Prison Litigation Reform Attst suggests no

limits on an inmate’s obligation to exhaustrrespective of any ‘special circumstances.” And
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that mandatory language means a court may not excuse a failure to exhaust, evesuohtake

circumstances into accountRoss v. Blake, U.S. ,136S. Ct. 1850, 1856 (June 6, 2016).

The requirement that the exhaustion of remedies occur “first in an agency abtving
‘the agency [to] develop the necessary factual background upon which decisions should|be

based’ and giv[es] ‘the agency a chance to discover anelctas own errors.”_Green v. Sec'y

for Dep’t of Corr, 212 F. App’x 869, 871 (11th Cir. 2006) (quotiAtexander v. Hawk 159

F.3d 1321, 1327 (11th Cir. 1998) (first alteration in original)). Furthermore, requiring
exhaustion in the prison settirfgliminate[s] unwarranted federaeburt interference with the
administration of prisons” and allows “corrections officials time and opportuaitgddress

complaints internally before allowing the initiation of a federal cas#&/dodford v. Ngo, 548

U.S. 81, 93 (2006).

The Supreme Court has noted exhaustion must be “proper.” Woodford VoAMNgb.S.

81, 92 (2006). “Proper exhaustion demands compliance with an agency’s deadlines and other
critical procedural rules because no adjudicative system can function effectiitblyutw
imposing some orderly structure on the course of its proceeditdjsat 96-91 In other words,
an institution’s requirements define what is considered exhaustion. Jones v. Bock, 549 U.S. 199,
218 (2007).

Thus, under the law, prisoners must do more than gimpglate grievances; they must
also appeal any denial of relief through all levels of review that comprisedthmistrative

grievance process.Bryant v. Rich, 530 F.3d 1368, 1378 (11th Cir. 2008) (“To exhaust

administrative remedies in accordance wvitte PLRA, prisoners must ‘properly take each step

h

—

within the administrative process.™) (quoting Johnson v. Meadows, 418 F.3d 1152, 1157 (11

Cir. 2005)); Sewell v. RamsgyNo. CV406159, 2007 WL 201269 (S.D. Ga. Jan. 27, 2007)




(finding that a plaintifiwho is still awaiting a response from the warden regarding his grievancg
is still in the process of exhausting his administrative remedies).

Furthermore, an inmate who files an untimely grievance or simply spurns th

(4]

administrative process until it is noriger available fails to satisfy the exhaustion requirement of

the PLRA. Johnson418 F.3d at 11559; Higginbottom v. Carter, 223 F.3d 1259, 1261 (11th

Cir. 2000) (inmate’s belief that administrative procedures are futile or neattles not excuse
the exhaustion requirement). Additionally, “[tjhe only facts pertinent to detengiiwhether a
prisoner has satisfied the PLRA’s exhaustion requirement are those tied evhen he filed his

original complaint.” Smith v. Terry, 491 F. App’x 81, 83 (11th Cir. 2012).

“However, ‘while [Section] 1997e(a) requires that a prisoner provide as mustantle
information as he reasonably can in the administrative grievance process, it doeguiret

more.” 1d. (quotingBrown v. Sikes, 212 F.3d 1205, 1207 (11th Cir. 2000)). Nevertheless, thg

purpose of Section 1997e(a) is not that “iaténsive litigation” result over whether every fact
relevant to the cause of action was included in the grievaiHoeks v. Rich, CV60%5, 2006
WL 565909, at *5 (S.D. Ga. Mar, 2006) (internal citation omitted). “As long as the basic
purposes of exhaustion are fulfilled, there does not appear to be any reason tcarpgaoeer
plaintiff to present fully developed legal and factual claims at the administratigele Id.

(quoting Irvin v. Zamora, 161 F. Supp. 2d 1125, 1135 (S.D. Cal. 2001)). Rather, Sectign

1997e(a) is intended to force inmates to give state prison authorities a chanoeetd c
constitutional violations in their prisons before resorting to federal suit and wenpreatently

frivolous lawsuits.Id.




B. The Georgia Department of Corrections’ Grievance Procedure

The Georgia Department of Corrections’ grievance procedure is set fortfandagl
Operating Proceda (“SOP”) 1IBO50001. (Doc. 1€, pp.10-25) This SOP does not require
an inmate to attempt an informal resolution of his complaint before filing a fomeatagce.

(Id. at p. 13.) An inmate can file, with a few exceptions, “a grievance about any conditio

—

policy, procedure, or actioor lack thereof that affects the [inmate] personallyld. &t p. 14)
Grievance forms must be available in the control rooms of all living units and mpsb\hded
upon request by an offenderld.(at p. 13) An inmate must submit a grievance forno“later
than 10calendadays from the date the [inmate] knew, or should have known, of thegfaictg
rise to the grievance.{ld. at p. 16(emphasis in original).) A “calendar day” is “a 24 hour time
period from midnight to midnight Monday through Sundayd. &t p. 11) The inmate must use
the prison’s grievance form when filing the original grievance, and he sigrs the grievance
form and give it to any counselor.ld(at p. 16) A grievance “must” pertain to “a single
issue/incident.” Ifl.) The counselor then gives the inmate the bottom portion of the grievange
form as a receipt and forwards the grievance to the Grievance Coordirdtpr. (

The Grievance Coordinator is to screen the grievance to determine whethearten
should accepthe grievance or reject it.ld)) The Warden “should reject the grievance if it . . .
[i]s not filed timely.” (d.) The warden has a period of forty (40) calendar days from the date the
inmate gave his grievance to the counselor to deliver a decision to the inmatetedsioexof
ten (10) calendar days can be granted once, provided the inmate is advised in writing of [the
extension before the original 40 calendar days have expilgdat . 19) An inmate can file an
appeal with the Commissioner’s Office in the following instances: if the greevaoordinator

rejects his original grievance; after the warden responds to the origieehmmre; or when the




time allowed for the warden’s decision has expired. The inmate has seven (7) cdéssdiar

which to file this appeal.Id. at p. 20.) The Commissioner has 100 calendar days after receipt {0

render a decision.ld. at p. 21.) These time limits may be waived for good caudeat(pp. 16,
20.) Good cause is defined as a “legitimate reasmmolving unusual circumstances that
prevented the offender from timely filing a grievance or an appeal[,]” such asgha\derious
illness or being housed away from a facility covered by this S@Pat(p. 11.)

C. Plaintiff's Efforts at Exhaustion

DefendantStrickland contends that, although Plaintiff has filed seven (7) grievance
since he was transferred to Georgia State Prison and one (1) of thoseaggeeocerned the
May 1, 2014, excessive use of force incident, Plaintiff failed to name Defendmkia®d or
mentionher allegedleliberate indifference regarding Plaintiff’'s middle finger. (Doel11f. 6.)
Defendant asserts the only grievance Plaintiff filed relating to the isgisesl in his Complaint
was Grievance Number 172470, in which he mentioned the damage to his finger but failed
mention Defendant Stricklandalegedactions after thénjury. (Id. at p. 7.) Strickland avers
the grievanceprocedure was available to Plaintiff, yet he failed to grieve about Defendan
Strickland’s actions. AccordinghyDefendant Strickland asserts Plaintiff's claims against her
should be dismissed.

In response, Plaintifétates he did what he was supposed to do regarding the filing o
grievances, but “they was refusing my counselor[’s]” assistance. (Doc. 16, Rlaintiff
attached copies of grievance forms, which he asserts speak for themdelyes. (

At the first step of thélurneranalysis, Plaintiffexhausted the administrative remedies
available to himas to the events of May 1, 2014&Reading Plaintiff's allegations liberallye

states that he attempted to file a grievaregarding Defendant Strickland’s actions but was

UJ
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unabe to do so.However, under the more exacting cruciblélafners second step, Plaintiff's
claim of exhaustion withers.

In his Complaint, Plaintiff asserted he filed a grievance regardingviiigs giving rise to
his Complaint on May 8, 2014. (Doc.@d 3.) Plaintiff also asserted “the matter was not legally
resolved as justice demand[s.]ld.j Although Plaintiff stated the grievance was not appealable
and the matter was forwarded to the Internal Investigation Unit, he aled k@appealed the
highest level possible.Id, at p. 4.§ However, by the parties’ submissions to the Court, it is
evident Plaintiff did not properly or fully exhaust his available administratermedies
pertaining to his claims against Defendant Strickland pridilitgy his Complaint. While the
Court must accept Plaintiff's assertions regarding exhaustion as treefastistep of th@urner
analysis, it is under no duty to do so at the sedamderstep. Instead, the Court must resolve
any factual dispute beeen the parties to determine whether Plaintiff exhausted his availabl
administrative remedies.

In this regard, Defendants submitted the Affidavit of Jacquelyn Ayeni, the Chie
Counselor and Grievance Coordinator at Georgia State Prison. (D29. 3. Ayeni declares
every offender is given an oral explanation of the grievance procedures and a cbpy of
orientation handbook, which includes a copy of the grievance procedures, upon his oryher e
into the Georgia Department of Corrections’ systerd. gt pp. 23.) In addition, grievance
forms are freely available to inmates in the control room of each cell houish, iwlstaffed by
an officer at all times. Id. at p. 3.) Ms. Ayeni reviewed Plaintiff's grievance history, and that
review indiated Plaintiff filed seven (7) grievances since he arrived at Georgia State &mnis

January 25, 2013.1d. at p. 7.) In particular, Plaintiff filed Grievance Number 172470 on May

® Plaintiff also stated that “there is not appeal to be executed”, given thadheaited for two (2) years’
time “without any administrate judicial action[.]” (Doc. 1, p. 7.)
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8, 2014, and complained about Defendant Brantley slamming the trayf dRtdintiff's cell
closed and catching Plaintiff's middle finger in the slot. Plaintiff atated Lieutenant Johnson
took him to medical, and Dr. Chavez examined him. Plaintiff asserted his Wagedestroyed,
he wanted it fixed, and he wanted DefentiBrantley to be punishedld))

“A prisoner need not name any particular defendant in a grievance in order to prope

exhaust his claim. Parzyck v. Prison Health Servs., Inc., 627 F.3d 1215, 281 811th Cir.

2010)(citing Jones 549 U.S. at 219 andBrown v. Sikes, 212 F.3d 1205, 1207 (11th @B00)

(“[W]hile 8 1997e(a) requires that a prisoner provide as much relevant informas he
reasonably can in the administrative grievance process, it does not require tttamore than
that.”)). “Section 1997e(a¥ exhastion requirement is designei ‘alert prison officials to a
problem, not to provide personal notice to a particular official that he may be suédld. at

1219 (quotingJones 549 U.S. at 219, in tarquotingJohnson v. Johnson, 385 F.3d 503, 522

(5th Cir. 2004)). The statute merely requires inmates to complete the administrative revie
process n compliance with the priso®’ grievane procedures, so that there tisme and
opportunity to addressomplaints internally before allowingehnitiation of a federal case.ld.
(internal citation and punctuation omitted).

However,Plaintiff failed to mention Defendant Strickland or otherwise make allegations
regarding any alleged lack of medical care and treatment based on events occurrizng bn M
2014, inhis pertinent grievancesAccordingly, prison officials could not have been alerted to
any problems Plaintiff faced regarding the lack of medical treatment or dedibedifference
The evidence before the Court reveals that Plaintiff filed Grievance Nuhi2di70 on May 8,
2014, and he relayed these events allegedly occurring on May 1, 2014: Defendant Branf

slammed the tray box on Plaintiff's finger; Defendant Brantley walked jalwaytenant Johnson

11
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took Plaintiff to medical; and Dr. Chavez attended to him. (Doe,1d 44; Doc. 16, p. 2.)
Additionally, Plaintiff submitted an undated grievance fbrim which he complains about
medical not sending an escort for him and refusing to call him out for his appoistfmem
May 4 through May 10, 2014. Plaintiff contends Defendant Strickland “came around” on &
unspecified date and left “without attend[ing] me.” (Doc. 16, p. 3.)

The filing of Grievance Number 172470 cannot be considered to fulfill the exhaustio
requirements as toehevents of May 1, 2014, relag to Defendant Strickland. Plaintiff did not
allege Defendant Strickland or anyone else with tleglioal unit ignored his injuries or was
deliberately indifferent to his serious medical needs. Thus, Defendant Suiekés not alerted
to Plaintiff's claimsand could not have been put on notice that Grievance Number 17247
concerned her or any of hactions on May 1, 2014.

In addition, the undated grievance Plaintiff submitéésb cannot be said to fulf the
exhaustion requirementAlthough Plaintiff makes an allegation against Defendant Strickland in
this proffered grievance, he complained about events which-gattd the events of May 1,
2014. What is more, it appears Plaintiff complained about Defendant Strickland not providiy
him with medical treatment on May 10, 2014. However, the events giving rise taffdaint
Complaint allegedly occurred on May 1, 2014. Further, Plaintiff's grievance histiotpyir
reveals that the next grievance Plaintiff actually filed after Grievance Nudi#t70 was
Grievance Number 174190, which was dated June 2, 2014, and concerned staff negligence
concerns over medical treatment. (Doc:21®. 35.) Thisrecord of Plaintiff's grievance history
is far more credible than Plaintif vague contention that he filed a grievance concerning

Defendant Strickland’s actiorend hisspecious documentation to support that claifrhus,

® The earliest this grievance could be dated is May 27, 2014. Plaintiffeakés grievance is untimely
because the counselor did not make his rounds from May 8 through May 27, 2014. (Doc. 16, p. 3.)
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under the secondurner step,the Court finds that Plaintiff did not fully pursue his available

administrative remedies as to his claims against Defendant Strickland prior tohisingwsuit.
Construing Plaintiff's claims generally, he also contends that he did nai thk
administrative process as to his claims against Strickland beitetiggocess was unavailable to
him. Though the Supreme Court rejected a “special circumstancegitexcéo exhaustion in
Ross it reiterated that a prisoner need only exhaust those remedies whicavagable to him.

Ross  U.S. at 136 S. Ct. at 1858 (“An inmate, that is, must exhaust available
remedies, but need not exhaust unavailable ones.”). The Court recognized “three kinds
circumstances in which an administrative remedy, although officially onbéiwks, is not
capable of use to obtain relief.”Id. First, the Court stated that, in some instances, the
administrative procedure “operates as a simple dead-efitti officers unable or consistently
unwilling to provide any relief to aggrieved inmatedd. Thus, if the administrative procedure
lacks authority or if the officials with apparent authority “decline evexgrcise it,” the inmate
has no obligation to exhaust the remedg. Second, when administrative remedies are so

confusing that they are “essentially ‘unknowable,” exhaustion is not requided. U.S. at

__,136 S. Ct. at 1859 (citingoebert v. Lee Cty510 F.3d 1312, 1323 (11th Cir. 2007), and

Turner, 541 F.3d at 1084). Lastly, exhaustion is not required “when prison admimstrat@rt
inmates from taking advantage of a grievance process through machinatiopreseméation,
or intimidation.” Id. However, the Supreme Court recognized that, “[g]iven prisons’ own
incentives to maintain functioning remedial processes, we exipaicthese circumstances will
not often arise.”ld.

Plaintiff does not present credible evidence that he is entitled to one of thea<épt

availability the Supreme Court espoused in Ross. Rather, theflddsrDefendars account of

13
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the availability of remedies more credilifean Plaintiff's account. Plaintiff ostensibly alleges
staff at Georgia State Prison may h#&uestrated his efforts at exhaustibecause the counselor
did not make his rounds formief time. However, this allegation is belied by Plaintiff's undated
grievance not appearing on his grievance history prinRiatntiff filing a grievance within ten
(10) calendar daysf May 1, 2a4, andhis failureto even mention Defendant Strickland or any
alleged deliberate indifference in that grievahdelaintiff's prolific grievance history, as well as
Ayeni's dfidavit, beliesany argument that Plaintiff makes regarding unavailabiliyright v.
Langford 562 FE App'x 769, 776 (11th Cir. 2014) (“[l]t was reasonable for the district court to
find that [plaintiffs] purported ignorance of the faday grievance filing period was not
credible, given [plaintiffs] significant prior experiences filing grievances and lawsuitfederal
court, as well as the jail officid affidavit stating that each [county] inmate is given a copy of
the Inmate Handbook spelling out the grievance procedurEtithermore, the fact thatison
officials kept and are able to produce recoedsdencing the many grievances Plaintiff filed
contradics his contention that Defendaat other prison officialsmishandled or refused to
accept his grievances

For all of these reasonPRlaintiff failed to exhaust hiavailableadministrative remedies
as tothe claimshe assertagainst Defendant Stricklamal this lawsuit Consequently, the Court
should GRANT Defendant Strickland’$lotion to Dismiss andDISMISS without prejudice

Plaintiff's claims against Defendant Strickland

" To be clear, even if the Court were to consklaintiff's undated grievaneein which he does name
Defendant Strickland-as having been filed in accordance with the applicable SOP, this grievance cou
not be considered d&daintiff’s fulfilment of the grievance procedures regarding the avgivingrise to
Plaintiff's Complaint, which arose on May 1, 2014urther, he Court finds Defendant’s account of
Plaintiff's grievances, which includes an Affidavit and Plaingif§rievance history printout, to be more
crediblethan Plaintiff's account, and @dendant’s account does not include reference to this undateq
grievance.
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Given this recommended disposition of Strickland’s Motion, it is unnecessary tosaddre,

the alternative ground for dismiss&eeStone v. Peacog¢iNo. CV312091,2014 WL 2593393,

at *5 n.6 (S.D. Ga. June 10, 2014) (noting that, because defendants were entitled to sumn
judgment based on plaintiff's failure to exhaust, the court need not address theiadtgmoaind
for summary judgmeint
II. Leave to Appealin Forma Pauperis

The Court should also deny Plaintiff leave to appeaforma pauperis.® Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be apatepo address these
issues in the Court’'s order of dismissal. Fed. R. ApR4Ra)(3) (trialcourt may certify that
appeal is not taken in good faith “before or after the notice of appeal is filed”)

An appeal cannot be takémforma pauperis if the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. ApR4f)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous, and thus, not brought in good faith, if it is “without arguable merit eithéaw or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002ee als@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

® A certificate of appealability is not required in this Section 1983ractio
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Based on the abevanalysis of Plaintiff's claims ardefendantStrickland’s Motion to
Dismiss there are no non-frivolous issues to raise on appeal, and an appeal would not be takgn in
good faith. Thus, the Court shodENY Plaintiff in forma pauperis status on appeal.

CONCLUSION

For the foregoing reasonsRECOMMEND the CourtGRANT Defendaris Motion to
Dismiss,DISMISS without prejudice Plaintiff's claims against Defendant Stricklabdsed on
his failure to exhaust his administrative remedasdDENY Plaintiff in forma pauperis status
on appeal.

The CourtORDERS any party seeking to object to this Report and Recommendation
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the Complaint must also be included. Failure to do so will hateany
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. 8§ 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must be

served upon all other parties to the action. The filing of objections is not a proper vehigle
through which to make new allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out abbtiretea
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatDisdge. A

party may not appeal a Magistrate Judge’s report and recommendatictty doethe United

States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
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judgment entered by or at the direction of a District Judjge CourtDIRECTS the Clerk of
Court to serve a copy of this Report and Recommendation upon the parties.
SO ORDERED andREPORTED and RECOMMENDED , this21stday ofNovember,

2017.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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