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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
WASEEM DAKER
Plaintiff, CIVIL ACTION NO.: 6:16cv-57

V.

HOMER BRYSON, ET AL,

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, an inmateat Georgia State Prisoim Reidsville, Georgiafiled this action
pursuant to 42 U.S.C. § 1983. (Doc. 1.) Along with his Complaint, Plaintiff filed a Motion tq
Proceedin Forma Pauperis. (Doc. 8) Plaintiff also filed several Motions for Preliminary
Injunction, (docs. 4, 5, 6), as well as a Motion to Expedite, (doc. 7). The O&NES
Plaintiff's Motion to Proceeth Forma Pauperis, (doc. §, and his Motion to Expedite, (doc. 7).
| RECOMMEND the CourtDISMISS Plaintiff's Complaint pursuant to 28.S.C. § 1915(g)
without prejudice, DISMISS Plaintiffs Motions for Preliminary Injunction as moot, and
DIRECT the Clerk of Court taCLOSE this case. | alsRECOMMEND the CourtDENY

Plaintiff in forma pauperis status on appeall.

1 A “district court can only dismiss an action on its own motion as long as ttedome employed is fair.

. .. To employ fair procedure, a district court must generally providelahwifd with notice of its intent

to dismiss or an opportunity to respl.” Tazoe v. Airbus S.A.S., 631 F.3d 1321, 1336 (11th Cir. 2011)
(citations and internal quotations marks omitted). A MagistrateelsidReport and Recommendation
(“R&R™) provides such notice and opportunity to resporeeShivers v. Int'l Bhd. 6 Elec. Workers
Local Union, 349, 262 FApp'x 121, 125, 127 (11th Cir. Jan. 8, 2008) (indicating that a party ha® notic
of a district court’s intent teua sponte grant summary judgment where a magistrate judge issues a repo
recommending theua sponte granting of summary judgment); Anderson v. Dunbar Armored, Inc., 678
F. Supp. 2d 1280, 1296 (N.D. Ga. 2009) (noting that R&R served as notice that claims wesudd be
sponte dismissed). This Report and Recommendation constitutes fair notice toffPflaat his suit is
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BACKGROUND

In his Complaint, which consists of 114 pages and 542 numbered paragnableads
like dated diary entriedlaintiff lists 83 individuals as named DefendantgDoc. 1.) Plaintiff
makes allegationbeginning in2012, prior to hidransfer to Georgia State Prison in 20and
endswith contentiongegarding eventslleged to have occurrad May 2016. [d. at pp. 13—
106.) Specifically, Plaintiff contendshe tenets of his Islamic religion require him to have a
beard, yet all inmates were required to be clglaaven prior to May 201%vith no religious
based exceptianallowed. Plaintiff states that, in contravention of the applicable Standard
Operation Procedure (“SOP”), “all Defendants” maintained a “de famtstom of disregarding
the SOPand refused to sanitize the equipment used to shave the inmates, which expasesl
to an increased risk of infection and exposure to human immunodeficiency virus (“Hif”) a
hepditis. (Id. at p. 15.) Plaintiff maintairs he was either forced to shave or was forcibly shaven
with broken and/or unsanitized equipment, even after this equipment was used on other inm
who were HIV or hepatitis positiven November 21 and December 11, 2012, November 13,
2013, seven (7) occasions in 2014, and “other occasiolts.at (pp. 1516.) Plaintiff asserts he
wrote Defendants S. Williams, Bobbitt, and T. Smith on January 23, 2015, in light of the Unite

States Supreme Court’s decision in Holt v. Hobbs, _ U.S. 135 S. Ct. 853 (Jan. 20, 201

barred and due to be dismissed. As indicated below, Plaintiff will h&egportunity to present his
objedions to this finding, and the district judgeill review de novo properly submitted objections.
See28 U.S.C. § 636(b)(1); Fed. Riv. P. 72;see alsdGlover v. Williams No. 1:12CV-3562TWT-
JFK, 2012 WL 5930633, at *1 (N.D. Ga. Oct. 18, 2012) (explaining that magistrate JUG&
constituted adequate notice and petitioner's opportunity to file objectiomdded a reasonable
opportunity to respond).

2 |t appears pages 466 of Plaintiffs Complaintare duplicative of several other pages of Plaintiff's
Complaint.

% In Holt, the Supreme Court determined the Arkansas Department of Correctionsirgrquoticy,
which did not allow for a religious accommodation allowing a prisoner to greaifanch beard, violated
the Religious Land Use and Institutionalized Persons Act of 2000. __ U.S.at ___, 13& 854it.
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and these Defendants would not respond to him. Instead, Plasgéfts Defendant Strickland
later told him he had to shave would be subject tadhe use of force. Ifl. at p. 16.) Plaintiff
also asserts he had his law library visitlken away and was threatened with placement in Tier I
if he continued to refuse to shave on March 9, 201d.af p. 20.) He maintains he was forcibly
shaved with a razor lacking a razor guard on March 20, 20d5at(p. 23.)

On April 8, 2015 Plaintiff asserts “Defendants” raised his security level from medium to
close, and that all inmates with the close security designation were housed uBuhdirkg,
which had a lot of violence and easy access to weapddsat (p. 31.) Plaintiff contends he
informed Defendants Toole, Bobbitt, T. Smith, and Anderson on November 30, 2015, that he H
a weapon for his protection, yet these Defendants did nothing in resptthye. (

Plaintiff alleges his prayer oil waaken from him on January 12, 2016, and he was told
to shave, even though his beard was less thashalhénch long. Plaintiff also alleges he was
threatened to be shaved in Febywand March 2016, even thougts lbeardwas in compliance
with the onehalf inch maximuniength allowable. 1§.) On March 10, 2016, Plaintiff contends
he was placed in Tier Il for 30 days after being charged with possessiomeaipan and a cell
phone. Additionallyhe was placed back in Tier Il on April 11, 2016, for the third time as
retaliation for requesting tawear a beard and for having success in appealing a prior placeme
in this Tier. (d. at p. 40.)

Plaintiff then makes a litany of contentions regarding the conditions of confmieme
lockdown versus the conditions of confinement in general populatior instance, Plaintiff
contendshe has been denied access to a law library, which has hindered his ability to purg
appeals in the Georgia appellate courts in 34 caddsat(pp. 4344.) Additionally, Plaintiff

states he also has been denied act®eshis stored legal materials; photocopies; nutritionally
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adequate food; flushing toiletsupplies to clean his cebbutdoor exercisethe Eidul-futr feasts

in 2014 and 2015; religious and legal publications; religious services; prayer oiheeaility

to pray five times a day in 2015, athile he has beem lockdown. [d. at pp. 45, 6¥81, 83,
85-102) Plaintiff maintains his property has been confiscatétiout due process. Further,
Plaintiff asserts the grievance procedure at Georgia Fason is unconstitutional, but
nevertheless, his access to that procedure has been obstricttat pg. 104-06.)

Plaintiff contends he is not a thretiker urder Section 1915(g) Phintiff also contends
the threestrikes provision is unconstitutional, as it infringes on his First Amendment .rights
Finally, Plaintiff asserts he faces imminent danger of serious physjos} because Defendants
are forcing himto shave or forcibly shaving him with broken and/or unsanitary equipmiht. (
atp. 113))

STANDARD OF REVIEW

Plaintiff has broughthis actionin forma pauperis under 42 U.S.C. § 1983. Under 28
U.S.C. § 1915(a)(1), the Court may authorize the filing oivil lawsuit without the prepayment
of fees if the plaintiff submits an affidavit that includes a statement of all of his @asgbshows

an inability to pay the filing fee and also includes a statement of the nature atidrevehich

shows that he is entitled to redress. Even if the plaintiff proves indigence, the Court must

dismiss the action if it is frivolous or malicious, or fails to state a claim upon wélieimay be
granted. 28 U.S.C. 88 1915(e)(2)(BXi)). Additionally, pursuant to 28 U.S.C. § 1915A, the
Court must review a complaint in which a prisoner seeks redress from a govetrenétta
Upon such screening, the Court must dismiss a complaint, or any portion thereof, that
frivolous or malicious, or fails to state a claimam which relief may be granted or which seeks

monetary relief from a defendant who is immune from such relief. 28 U.S.C. § 1915A(b).




When reviewing a Complaint on an application to proc¢addrma pauperis, the Court is
guided by the instructions for pleading contained in the Federal Rules of CivddRrec See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amle&gtbings] . . .
a short and plain statement of the claim showing that the pleader is entitled to)ré&led."R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte aet
of circumstances). Further, a claim is frivolous under Section 1915(e)(2)(iB)(iis ‘without

arguable merit either in law or fact.’"Napierv. Preslicka 314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 1915(e)(2)(B)(0y&red by
the same standard applicable to motions to dismissler Federal Rule of Civil

Proceduré 2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under thal

standard, this Court must determine whether the complaint contains “sufficcéurl fenatter,

accepted as true, to ‘state a claimebef that is plausible on its face.’Ashcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labels and conclusions, and a formulaic cecitstithe
elements of @ause of action will not” sufficeTwombly, 550 U.S. at 555. Section 1915 also
“accords judges not only the authority to dismiss a claim based on an indisputaldssi&gal
theory, but also the unusual power to pierce the veil of the complaint’s factggltiaies and
dismiss those claims whose factual contentions are clearly base®ésl.,’ 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, the Court will abide by the lesignding principle that the pleads of
unrepresented parties are held to a less stringent standard than those drati@chdoys aind,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.




Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorneys.”) (emphasis omitted) (quottihg@dw Lott, 350

F.3d 1157, 1160 (11th Cir. 2003)). However, Plaintiff's unrepresented status will not excu

mistakes regarding procedurales. McNeil v. United State$08 U.S. 106, 113 (1993) (“We

have never suggested that procedural rules in ordinary civil litigation should bedatedrpo as
to excuse mistakes by those who proceed without counsel.”).
DISCUSSION

DismissalUnder Section 1915(g)

A prisoner such as Plaintiff attempting to proceedorma pauperisin a civil action in
federal court must comply with the mandates of Rhison Litigation Reform Act PLRA").
Pertinently, 28 U.S.C. 8 1915(g) of the PLRA provides:

In no event shall a prisoner bring a civil action or appeal a judgment in a civil
action or proceeding under this sectiothié prisoner has, on 3 or more prior
occasions, while incarcerated or detained in any facility, brought an action or
appeal in a countf the United States that was dismissed on the grounds that it
is frivolous, malicious, or fails to state a claim upon which relief may be
granted, unless the prisoner is under imminent danger of serious physical
injury.

The Eleventh CircuiCourt of Appeals has explainethat “[t]his provision of the PLRA,

‘commonly known as thighree strike'sprovision,’ requires frequent filer prisoners to prepay the

entire filing fee before federal courts may calesitheir lawsuits and appealsRiverav. Allin,

144 F.3d719, 723(11th Cir. 1998)quotingLyon v. Krol, 127 F.3d 763, 764 (8th Cit997))*
Dismissals for providing false filingistory information and failing to comply with court orders
both fall under the category ¢dbuse of the judicial processwhich the Eleventh Circuit has

held to be a “strikavorthy” form of dismissal under Section 1915(feeid. at 731(dismissal

* The Eleventh Circuit upheld the constitutionality of Section 1915(&jvera In so doing, the Court
concluded that Section 1915(g) does not violate an inmate’s tghtscess to the courts, to due process
of law, or to equal protection, or the doctrine of separation of poviRiverg 144 F.3d at 72427.




for failure to disclose prior litigatioms “precisely the type of strike that Congress envisioned

when drafting section 1915((; Malautea v. Suzuki Motor Co., 987 F.2d 1536, 1544 (11th Cir.

1993) (characterizing failure to comply with court orders asisalof the judicial process”).
The Eleventh Circuit has held that a prisoner barred from procesdfogma pauperis
due to the “three strikes” provision in § 1915(g) must pay the ditiing fee€ when he initiates

suit. Vanderberg v. Donaldson, 259 F.3d 1321, 1324 (11th20@1). Therefore, the proper

procedure for a district court faced with a prisoner who seeksrma pauperis status but is
barred by the “three strikes” provision is to dismiss the complaint without preju@apree v.
Palmer 284 F.3d 1234, 1236 (11th Cir. 2002).

Plaintiff conterus thathe is not a threstriker based on the Eleventh Circuit’s decision in

Daker v. Comnssioner Georgia Department of Corrections, 820 F.3d 1278 (11th Cir. 2016)

However, Plaintiffoverstateshis decision.In Daker, theMiddle District of Georgiaitedsix (6)
of Daker’s previous filings as being “strikes” under Section 1915(@he cases the Middle
District of Georgia counted as strikes wereDBker v. Head, No. 014624 (11th Cir. Jan. 25,
2002) @n interlocutory appeal from a civil lawsuit the Eleventh Circuit dismissetack of

jurisdiction) 2) Aziyz v. Tremble, No. 081696 (11th Cir. May 9, 2008same);3) Daker v.

Barrett No. 0315771 (11th Cir. July 26, 2004Eleventh Circuit dismissedn appeal from a
civil lawsuit “for want of prosecution because [Daker] has failed I [An] appellant brief

within the time fixed by the rule¥’4) In re Daker No. 1212073 (11th Cir. July 12, 2012),

®> The applicable filing fee is now $400.00.The entire fee to be paid in advance of filing a civil
complaint is $400.That fee includes a filing fee of $350 plus an administratieeofe$50, for a total of
$400. A prisoner who is granteith forma pauperis status will, instead, be assessed a filing fee of $350
and will not be responsible for the $50 administrative fAeprisoner who is denieth forma pauperis
status must pay the full $400, including the $350 filing fee and the $50 adminéstiegivbefore the
complaint will be filed. Callaway v. Cumberland Cty. Sheriff DépNo. CIV. 144853 NLH, 2015 WL
2371614, at *1 (D.N.J. May 18, 20153ee alsoOwens v. Sec'yFla. Dep't of Corr, Case No.:
3:15¢cv272/MCR/EMT 2015 WL 5003649 (N.D. Fla. Aug. 21, 2015) (noting tinet filing fee applied to
cases in which prisonerplaintiff is deniedin forma pauperis status is $400.00)




(dismissal ofa petition for a writ of mandamus “for want of prosecutianter Eleventh Circuit
Rule 421(b) “because .. Daker failedto pay the $450 docket fee .. within the time fixed by
the rules); 5) In re Daker No. 1212072 (11th Cir. Aug. 6, 201Zyame) and6) Georgia V.
Daker, No. 1212519 (11th Cir. Nov. 5, 2014same). The Eleventh Circuit noted that, in the
last three dismissalssted, only “a single yidge of this Court denied Daker’s petitions to proceed
in forma pauperis because his filings wer&ivolous.” Daker, 820 F.3d at 1282The Eleventh
Circuit determined thathe three appealsvhich were dismissed for lack of prosecution, could
not count as strikes because Daker’s applications to procdedma pauperis on appealvere
denied by one judge on the panel as being frivololgs.at 1284-85. The Eleventh Circuit
reasoned that the text of Section 1915(g) mandates that the reason for the Ididraisaase of
action or an appeatas opposed to a dahiof an application to proceed forma pauperis—had
to bebecause theause of action or apakewss frivolous, malicious, or failetb state a claim.
Id. at p. 1285.In addition, the Eleventh Circuit stated that a dismissal for lack of jurisdiction wa$
likewise not a determination on the merits of a litigant’s cause of action o ajighest p. 1284.
Thus, the Eleventh Circuit concluded tttae six (6) cases the Middle District of Georgia
used to label Plaintiff a threstriker did not constitute strikes under tlamguage of Section
1915(g). However, the Eleventh Circuitade clear that itexpress[ed] no view on whether
Daker has any other strikes . . . [or] as to whether one or more of the six dismigsdlbane
failed to qualified as strikes for other reasonfaker, 820 F.3d at 1286. Thus, the Eleventh
Circuit did not determin¢hat Plaintiff is not a threestriker. Rather, itonly determinedhat tre
six (6) particular casessed by the Middle District of Georgdhd not constitute strikes for the

reasons thdistrict court found.




To be sure, aeview of Plaintiff's history of filngs reveals that hmmdeedhas brought
more than three civil actions or appeals which count as strikes under Section 1915(g).
reaching this conclusion, this Court has atiized the samsix (6) cases the Middle District of
Georgiacounted astrikes Instead, the following cases, which do not include any of the case
the Eleventh Circuit found are not strikes, constitute strikes under Section 19)3dagker v.

NBC, et al, No. 15330 (2d Cir. May 22, 2015), ECF No. 35 (noting Plaintifigaal “lacks an

arguable basis either in law or in fact” and quotitigtzke 490 U.S. at 325 (“[A] complaint,
containing as it does both factual allegations and legal conclusions, is frivdteus it lacks an

arguable basis either in law or in fact2);Daker v. WarrenNo. 13116308 (11th Cir. Mar. 4,

2014) (appeal dismissed after finding it frivolous;_3) Daker v. Mgk&4cv395UA-MRW

(C.D. Cal. Feb. 4, 2014), ECF No. 2o(mplaintdismissed as being frivolous, malicious, or

failing to state a claim; 4Daker v. Robinson, 1:32v-00118RWS (N.D. Ga. Sept. 12, 2013)

(Plaintiff's complaint dismissed based on his failure to follow a court grded 5) Daker v.
Dawes 1:12cv-00119RWS (N.D. Ga. Sept. 12, 2013) (sameThe causes of action and
appeasd this Court cites tas being “strikesivere dismissed for being frivolous, malicious, or
failing to state a claim for relieghnd these causes of action and appeals were not dismissed
any other ground which failed to address the merits of Plaintitiisns®

This same review also reveakcores of other civil actions arappeals which were
dismissed andr count as strikes under Section 1915(ty).re Daker No. 1:11CV-1711RWS,
2014 WL 2548135, at *2 (N.D. Ga. June 5, 20{s)mmarizing Plaintiff'slitigation history).

This Court and other courts have noted that Plaintiff is a serial litigant with aicagmihistory

® While the last two causes of action this Court cites were dismissed based on 'Bliiitife to follow
the orders of a court, the Eleventh Circuit has considered cases dismisgbid f@ason(or those
representing an abuse of the judicial proceéespe “strikeworthy”. SeeRivera 144 F.3d at73%
Malautea 987 F.2d at 1544.
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of filing frivolous lawsuits. See e.g.Daker v. Bryson, No. 5:18V-88-CAR-CHW, 2015 WL

4973548, at *1 (M.D. Ga. Aug. 20, 201BA review of court records on the Federal Judiciary’s
Public Access to Court Electronic Records (“PACER”) database reveals thaifffhaistfiled

more than one hundred federal civil actions and appeals since 1998K8r v. Head, et al.

6:14-cv-47 (S.D. Ga. Sept. 8, 2014), ECF Nos. 13,(R&R and Order denying Plaintiff leave to

proceedin forma pauperis due to three striker statyddaker v. WarrenNo. 1:11CV-1711-

RWS, 2014 WL 806858, at *1 (N.D. Ga. Feb. 28, 2014) (“Waseem Daker is an extremg
litigious state prisongt”). In light of Plaintiff's litigation history, the Eleventh Circuit “has
determined that the ‘three strikes’ provision of the Prison Litigation Refdcmof 1995 is

applicable to” him. See, e.g.Letter dated May 29, 2014, in Daker v. Comm’r, No-1121139

(11th Cir.2014); Letter dated April 18, 2014, in Daker v. Comm’r, No-11¥671 (11th Cir.

2014) (same}.

Because Plaintiff has filed at least three previously dismissed cases or appiehls w
qualify as strikes under Section 1915(g), Plaintiff may not proceddrma pauperis in this
action unless he can demonstrate that he meets the “imminent danger of seriazs iysi”
exception to Section 1915(g)‘In order to come within the imminent danger exceptibe,
Eleverth Circuit requires ‘specific allegations of present imminent danger that rsait ne

serious physical harm.” _Odum v. Bryan Cty. Judicial Circuit, No. CV48Y¥, 2008

WL 766661, at *1 (S.D. Ga. Mar. 20, 2008) (quoting Skillern v. Jackson, No. C¥850B006

WL 1687752, at *2 (S.D. Ga. June 14, 2006) (citing Brown v. Johnson, 387 F.3d 1344, 13

" Courts have also recognized that Plaintiff has “repeatedly abused theljpdiciass by filing IFP
affidavits that conceal and/or misstate his true assets and income.” In re Nakdr11CV-1711-
RWS,2014 WL 2548135, at2. This Court need not reach this issue in this case because Plaintiff’y
action is due to be dismissed under the three strikes provisionotes that Plaintiff's allegations of
poverty in this casare no different than thoseade inother cases in which he sought to proceed without
prepayment of his filing fee.
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(11th Cir.2004)). General and conclusory allegations not grounded in specific facts indicatin

that injury is imminent cannobhvoke the Section 1915(g) exceptioNargiotti v. Nichols No.

CV306-113, 2006 WL 1174350, at *2 (N.[Pla. May 2, 2006).“Additionally, ‘it is clear that a
prisoner cannot create the imminent danger so as to escape the rikesepsovision of the
PLRA.” Ball v. Allen, No. 060496, 2007 WL 484547, at *2 (S.Bla. Feb. 8, 2007) (citing

Muhammad v. McDonough, No. CV3@27-J32, 2006 WL 1640128, at *1 (M.D. Fla. June 9,

2006)). Moreover, a harm that has already occurred or danger that has now passedstéynot |

skirting the three strike bar. Medberry v. Butler 185 F.3d 1189, 1193 (11th Cit999)

(“prisoner’s allegation that he faced imminent danger sometime in the past is an insufficig
basis to allow him to proceed forma pauperis pursuant to the imminent danger exception to

the statute.”)see alsAbdul-Akbar v. McKelvie, 239 F.3d 307, 315dZir. 2001) (“By using

the term‘imminent; Congress indicated that it wanted to include a safety valve fdthree
strikes rule to prevent impending harms, not those lathat had already occurred.”).

Plaintiff should notbe excused from prepaying the filing feederthe imminent danger
of serious physicalnjury exception His Complaint makes no allegation that Defendants’
alleged actions posesariousrisk of imminert physical dangerlinstead, Plaintiff maintains that

he is in imminent danger of serious physical harm beddetendantsare forcing him to shave

or forcibly shaving him with equipment that is broken and/or unsanitary. (Doc. 1, p. 113

However, Plaintf has assertedhat this is an alleged danger he has faced since at least 201p.

(Id. at p. 15.) Additionally, Plaintiff makes no allegations that he actually faced thgedan
the time he signed his Complaint on May 17, 2016. Therefore, Secti&tg)ldfars Plaintiff
from proceedingn forma pauperis in this case. Should Plaintiff choose to prosecute these

claims while incarcerated, he must bring a separate action and pay the fufiefdin
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Il. Leave to Appealin Forma Pauperis

The Court should also deny Plaintifave to appeain forma pauperis.® Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be apatepo address these
issues in the Court’'s order of dismissal. Fed. R. ApR4Ra)(3) (trialcourt may certify that
appeal is not take in good faith “before or aftex hotice of appeal is filed”).

An appeal cannot be takemforma pauperis if the trial court certifieghat the appeal is
not taken in good faith.28 U.S.C. § 1915(a)(3Fed. R.App. P. 24(a)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Or, stated another waw, farma pauperis action
is frivolous and, thus, not brought in good faith, if it is “without arguable merit emhiami or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th C2002); eadso Brown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysis RIfintiff's action,there are no nofrivolous issues to
raise on appeal, and appeal would not be taken in good faith. Additionally, Daker’s status ag
a threestriker prevents him from filing an appealforma pauperis just as it prevents him from

filing this action. Thus, the Court shoulBENY him in forma pauperis status orappeal.

® A certificate of appealality is not required in thiSection 1982ction.
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CONCLUSION

For the reasons set forth above, the CRENIES Plaintiffs Motion to Expedite,
(doc.7), and his Motionto Proceedin Forma Pauperis, (doc. §. Additionally, |
RECOMMEND that the CourDISMISS this acton without prejudice pursuant to 28 U.S.C.
8 1915(g),DISMISS Plaintiff's Motions for Preliminary Injunction as mo@ndDIRECT the
Clerk of Court toCLOSE this case | furtherRECOMMEND that the CourDENY Plaintiff
leave to appeah forma pauperis.

The CourtORDERS any marty seeking to object to this Report and Recommendation tg
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objectiasserting that th®lagistrateJudgefailed toaddress
any ontention raised in the Complaimustalsobe included.Failure to do so will bar any later
challenge or review of the factual find® or legal conclusions of the Magistratelde. See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Ara74 U.S. 14(q1985). A copy of the objections must be

served upon all other parties to the action. The filing of objections is not a proper vehiq
through which to make new allegations or present additional evidence.

Upon receipt of ®jections meeting the specitig requirement set out above, a United
States District Judgeill make ade novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findgs or recommendations made by kagistrate ddge. Objections not
meeting the specificity requirement set out\abwill not be considered by a Distriaidhe. A
party may not appeal a Magistrate Judgeeport and recommendation directly to the Uhite

States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
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judgment entered by or at the direction of a District Judjee Court DIRECTS the Clerkof
Court to serve a copy of this Report and Recommendation upon thefRlainti
SO ORDERED andREPORTED and RECOMMENDED , this 19th day of January,

2017.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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