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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
TIMOTHY TIMMONS,
Plaintiff, CIVIL ACTION NO.: 6:16cv-58
V.

OFFICER REID; and OFFICER SANDERS

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed at Ware State Prison in Waycross, Geblgiha
cause of action pursuant to 42 U.S.C. 8§ 1688testing certain events while he was housed at
Rogers State Prison in Reidsville, Georgia. (Doc. 1.) Defendants filed a MotDismiss,
(doc. 15), to which Plaintiff filed a Response, (d2@.. Defendants filed a Reply, and Plaintiff
filed a Surreply. (Docs. 21, 22.) For the reasons which follocRECOMMEND the Court
GRANT Defendants’ Motion to Dismiss an®ISMISS without prejudice Plaintiff's
Complaint for his failure to exhaust his administrative remedies. |IREEOOMMEND the
Court DIRECT the Clerk of Court ta€CLOSE this case and enter the appropriate judgment of
dismissal andENY Plaintiff in forma pauperis status on appeal.

BACKGROUND

Plaintiff filed this action on May 24, 2016, regarding events that occurred on May 6
2015. (Doc. 1.) On that date, Defendants Reid and Sanders transferred PlaintifT attréde
CountyJail to be charged witassault on a corrections officerd.(at p. 6.) Plaintiff attempted

to step into the transport van unassisted by the officers. However, the milkhatdte used as

30

Dockets.Justia.qg

om


https://dockets.justia.com/docket/georgia/gasdce/6:2016cv00058/69249/
https://docs.justia.com/cases/federal/district-courts/georgia/gasdce/6:2016cv00058/69249/30/
https://dockets.justia.com/

a step to get into the van gave way, and Plaifaiffoackwards onto the ground on his left side.
Plaintiff then askedefendantdkeid and Sandets assist him as he was the ground in “tears,
agony, and in excruciating pain.’ld() Plaintiff also asked Defendants to call an ambulance or
take himto a hospital. HowevebDefendantgefused to assist Plaintiff, ordered him to get into
the transport van, and then “yanked [Plaintiff] up aggressively” and forced himhiatean.
(1d.)

Defendants Reid and Sanders then transferred Plaintiff toatteall County Magistrate
Court. Plaintiff states that he asked for medical attention throughoutghe the courthouse,
but Defendants told him to “shut up” and that he “wasn’t getting arlg.”a{ p. 7.) Plaintiff was
required to walk to the hearing room and stand during the hearing, which causeaedtimpag.
After the hearing in Tattnall County Magistrate Court, Defendants &edSanders transferred
Plaintiff back to Rogers State Prisord.) Plaintiff states Defendants forced him to kvallong
distance and up two flights of stairs while handcuffed, which caused him great pain.telde stg
that, while he had to pass medical to get to his Daifendantdkeid and Sanders refused to take
him to the medical unit and that they laughed attaneatened him.|d.) Plaintiff states that he
later learned that he suffered a herniated, @isavell as pinched nervdsom the fall.

The Court directed service of Plaintiff's Complaomt Defendants by Order datddgust
23, 2016 (Doc. 10.) Defendars then filed their Motion to Dismiss on November 2016
(Doc. 15.)

DISCUSSION
In their Motion, Defendnts assert Plaintiff failed to exhaust his available administrative

remedies prior to the filing of his @wlaint. In response, Plaintiff contends he exhausted hig




administrative remedies as to the assertions he made in his Complaint, to thethodent
remedies were made available to him.

As set forth below] agree thatPlaintiff failed to exhaust his administrative remedies
prior to the filingof his Complaint, and Defendants’ Motion is due to be granted on this basis.
l. Standard of Review

The determination of whether an inmate exhausted his available administratizieseme
prior to filing a cause of action in federal court is a matter of abatesmeinghould be raised in a
motion to dismiss._Bryant v. Rich, 530 F.3d 1368, 1374 (11th Cir. 208®cause exhaustion
of administrative remedies is a matter in abatement and not generally an a&djodan the
merits, an exhaustion defense . . . is not ordinarily the proper subject for a summgargntd
instead, it should be raised in a nootito dismiss, or be treated as such if raised in a motion fof
summary judgment.” Id. at 137475 (internal citation omitted).“Even though a failurd¢o-
exhaust defense is ngurisdictional, it is like” a jurisdictional defense because such a

determinan “ordinarily does not deal with the merits” of a particular cause of actldn.

at1374 (internal punctuation and citation omitted). Further, a judge “may resolve factua
guestions” in instances where exhaustion of administrative remedies fersaleefore the
court. Id. In these instances, “it is proper for a judge to consider facts outside of the @eading
and to resolve factual disputes so long as the factual disputes do not decide the mdrds and t
parties have sufficient opportunity to develop a recotd.”at 1376.

In Turner v. Burnside, 541 F.3d 1079 (11th Cir. 2008), the Eleventh Circuit Court of

Appealsset forth a “twestep process” that lower courts must employ when examining the issue
of exhaustion of administrative remedies. First, the court is to take the pawgifsion of the

facts regarding exhaustion as trdd. at 1082. If, even under the plaintiff’'s version of the facts,




the plaintiff has not exhausted, the complaint must be dismidsedHowever, if the parties’
corflicting facts leave a dispute as to whether plaintiff has exhaustedptiteneed not accept
all of plaintiff's facts as true.ld. Rather, “the court then proceeds to make specific findings in
order to resolve the disputed factual issues[lff. “Once the court makes findings on the
disputed issues of fact, it then decides whether under those findings the prisoeendasted
his available administrative remediedd. at 1083. The Eleventh Circuit has held that a district
court may consider materials outside of the pleadings and resolve factual diggateling
exhaustion in conjunction with a Rule 12(b)(6) motion to dismiss so long as the factuatslispu
do not decide the merits of the caSeeBryant 530 F.3d at 1376-77.
. Exhaustion Requirements

A. Legal Requirements for Exhaustion

Where Congress explicitly mandates, prisoners seeking relief for allegsttuional

violations must first exhaust inmate grievance procedures before filinm $aderal court.See

Porter v. Nussle, 534 U.S. 516, 524 (2002). Section 1997e(a) of Title 42 of the United Stafes

Code states, “No action shall be brought with respect to prison conditions under section 1983
this title, or any other Federal law . . . until such administrative remediae asvailable are
exhausted.” InPorter the United States Supreme Court held that exhaustion of availabl

administrative remedies is mandatoryorter 534 U.S. at 523see alsoO'Brien v. United

States 137 F. Appx 295, 30302 (11th Cir.2005) (finding lack of exhaustion where prisoner
“premaurely filed his civil complaint . . . and . failed to heed that clear statutory command’
requiring that his administrative remedies be exhausted before bringing Adkiitionally, the
Supreme Court hashéld that the PLRA’s [Prison Litigation Reform Act’s] text suggests no

limits on an inmate’s obligation to exhaustrespective of any ‘special circumstances.” And
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that mandatory language means a court may not excuse a failure to exhaust, evesud take

circumstances into accountRoss v. Blake, U.S. ,136S. Ct. 1850, 1856 (June 6, 2016).

The requirement that the exhaustion of remedies occur “first in an agency abtving
‘the agency [to] develop the necessary factual background upon whakions should be

based’ and giv[es] ‘the agency a chance to discover and correct its own er@neei v. Sec'y

for Dep’t of Corr, 212 F. App’x 869, 871 (11th Cir. 2006) (quotiAtexander v. Hawk 159

F.3d 1321, 1327 (11th Cir. 1998) (first altswa in original)). Furthermore, requiring
exhaustion in the prison settirfgliminatgs] unwarranted federadourt interference with the
administration of prisons” and all@scorrections officials time and opportunity to address

complaints internally before allowing theitiation of a federal case.’Woodford v. Ngo, 548

U.S. 81, 93 (2006).

The Supreme Court has noted exhaustion must be “proper.” Woodford VoAMNgb.S.

81, 92 (2006). “Proper exhaustion demands compliance with an agency’s deadlines and o
critical procedural rules because no adjudicative system can function effectiitblyutw
imposing some orderly structure on the course of its proceeditdjsat 96-91 In other words,
aninstitution’s requirements define what is considered exhaustion. Jones v. Bock, 549 U.S. 1
218 (2007).

Thus, under the law, prisoners must do more than simply initiate grievancesniise
also appeal any denial of relief through all levels of revieat comprise the administrative

grievance process Bryant v. Rich, 530 F.3d 1368, 1378 (11th Cir. 20Q08)o exhaust

administrative remedies in accordavegh the PLRA, prisoners musproperly take each step

within the administrative procesy. (Qquotng Johnson v. Meadows, 418 F.3d 1152, 1157 (11th

Cir. 2005); Sewell v. RamseyNo. CV406159, 2007 WL 201269 (S.DGa. Jan.27, 2007)

ther
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(finding that a plaintiff who is still awaiting a response from the warderrdaggphis grievance
is still in the process of exhausting his administrative remedies)

Furthermore, an inmate who files an untimely grievance or simply spurns th
administrative process until it is no longer available fails to satisfy th@uskbn requirement of

the PLRA. Johnson418 F.3dat 1157-59;Higginbottom v. Carter, 223 F.3d 1259, 1261 (11th

Cir. 2000)(inmate’s belief that administrative procedures are futile or needless does nsé excu
the exhaustion requirement). Additionaltyt]he only facts pertinent to determining whether a
prisoner has satisfied the PLRA’s exhaustion requirement are those thed ehen hdiled his

original complaint.” Smith v. Terry, 491 F. App’x 81, 83 (11th Cir. 2012).

“However, ‘while [Section] 1997e(a) requires that a prisoner provide as muchamrie
information as he reasonably can in the administrative grievance process, it doeguiret

more.”™ 1d. (quotingBrown v. Sikes, 212 F.3d 1205, 1207 (11th Cir. 2000)¢vertheless, the

purpose of Section 1997e(a) is not that “iatensive litigation” result over whether every fact
relevant to the cause of action was included in the grievaiHoeks v. Rich, CV60%5, 2006
WL 565909, at *5 (S.D. Ga. Mar. 7, 2006) (internal citation omitted). “As long as the basi
purposes of exhaustion are fulfilled, there does not appear to be any reason tcarpgaoeer
plaintiff to present fully developed legal and factual claims at the administratigele Id.

(quoting Irvin v. Zamora, 161 F. Sup@d 1125, 1135 (S.D. Cal. 2001)). Rather, Section

1997e(a) is intended to force inmates to give state prison authorities a chanoeetd c
constitutional violations in their prisons before resorting to federal suit and wenpreatently

frivolous lawsuits.Id.

(4]
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B. The Georgia Department of Corrections’ Grievance Procedure

The Georgia Department of Corrections’ grievance procedure is set fortfandagl
OperatingProcedure (“SOP”) 1IB5-0001. (Doc. 18, pp.5-29) This SOP does not require an
inmate to attempt an informal resolution of his caagl before filing a formal grievancéld. at
p. 8) An inmate can file, with a few exceptions, “a grievance about any mmmdgolicy,
procedure, or action or lack thereof that affects the [inmate] persondlliy.at £.9.) Grievance
forms mustbe available in the control rooms of all living units and must be provided upof
request by an offenderld( at p.8.) An inmate must submit a grievance form “no later than 10
calendarays from the date the [inmate] knew, or should have known, of ¢cteedeving rise to
the grievance.”Ifl. at p. 8 (emphasis in original).) A “calendar day” is “a 24 hour time period
from midnight to midnight Monday through Sunday.ld.(at p. 6.) The inmate must use the
prison’s grievance form when filing the origirgievance, and he must sign the grievance form
and give it to any counselor. Id( at p. 11) A grievance “must’ pertain to “a single
issue/incident (Id.) The counselor then gives the inmate the bottom portion of the grievang
form as a receipt andfwards the grievance to the Grievance Coordinatdr) (

The Grievance Coordinator is to screen the grievance to determine whethearten

should accept the grievance or reject id.)( The Warden “should reject the grievance if it.

[i]s not filed timely.” (Id.) The warden has a period of forty (40) calendar days from the date the

inmate gave his gri@nce to the counselor to deliver a decision to the inmateextension of
ten (10) calendar days can be granted once, provided the inmate is advised in writing of
extension before the original 40 calendar days have expileédt 0.14) An inmate can file an
appeal with the Commissioner’s Office in the following instances: if the greevaoordinator

rejects his original grievance;taf the warden responds to the original grievance; or when thg
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time allowed for the warden’s decision has expired. The inmate has seven (7) cdéssdiar
which to file this appeal.ld. at p.15) The Commissioner has 100 calendar days after receipt
render a decision.ld. at p 16.) These time limits may be waived for good caukk.a( p. 11,
15.) Good cause is defined as a “legitimate reason involving unusual circumstances t
prevented the offender from timely filing a grievance omppeal[,] such as having a serious
illness or being housed away from a facility covered by this SQRL at p. 6.) “Where a
[g]rievance is filed in reference to a different facility, theie@ance Coordinatoat the
offender’scurrent facility will retain a copy of the [g]rievance and will forward the [o]riginal
[g]rievance to the Grievance Coordinator at the named facility for progésgid. at p. 18.)

C. Plaintiff's Efforts at Exhaustion

Defendantsassert that, in order to properly grieve ahihat events underlying this cause
of action, Plaintiff had to describe the misconduct he complains about and name each pef
responsible for thalleged misconduct. (Doc. 45 p. 6.) Defendantsontend Plaintiff failed to
file any grievances naming kér of the Defendants or concerning their alleged behavior.
Rather, Defendants assdrtaintiff claims he filed a grievance on May 5, 2015, and this
grievance could not possibly concern the events giving rise to this cause of actiboses
events allegdly occurred on May 6, 2015, a day latddefendants also aert Plaintiff filed
Grievance Numbe208837at Smith State Prison on November 16, 204bich was rejected as
being untimely and for containing more than one issue. Further, DefendantsPésiseift

complained about eventsccuring on April 24, 2015, in thagrievance. (Id. at p. 2.)

! Under the SOP, all grievances and related documents are to be retairmen (4} fears after the final
disposition of the grievance. (Doc.-25p. 19.) The parties failed to submit any documentation relating
to the grievances Plaintiff filedsave a printout of his grievance history and receipts from certain of
Plaintiff’'s grievances. Nevertheless, the Court has enough iniormbaefore it to analyze whether
Plaintiff exhausted his available administrative remedies prior to theg fili his Complait. Moreover,
Plaintiff does not rebut Defendants’ specific contentions regardindabls of exhaustion. Rather,
Plaintiff only speaks to whether he had any administrative remedies “avattabien.

Na
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Defendants state that, to the extent Plaintiff possibly filed a grievaneedieg the events
underlying his Complaint, that grievance was rejected as untimely. Thuemdaets maintain
Plaintiff did not properly exhaust his administrative remed{&s. at p. 6.)

In response, Plaintiff avers he attempted to turn in a grievayaeding thesvents of
May 6, 2015, on May 7, 2015, but he was informed there was no counselor available and
could not give his grievance to an officer. (Doc. 20, p.Rlgintiff maintains he was placed in
the Tier Il unit at Smith State Prison upon his trangtan Rogers State Prison on May 7, 2015,
and wagdenied contact with anyone. Plaintiff also states, however, he asked the chiefarounsg
if she would take his rgevance. When she asked him what the grievance concerned, shg
informed him he could not fila grievance at one institution regarding events occurring at
another institution. 1d.) Plaintiff contends this is the reason he did not file a timely grievanceg
concerning the events giving rise to his Complaidditionally, Plaintiff alleges staff @Smith
State Prison created inordinate delays in getting an appalto him before it was sent to
Rogers State Prisptthus hindering his abilityo fully exhaust his administrative remedie$d.
atp.5.)

Defendants counter that, by Plaintiffs own admission, he filed two griesarijea
grievance dated May 5, 2015, which could not have concerned events occurring on May 6, 2@
and 2) a grievance dated November 16, 2015, which was untimely. Thus, Defendants ag

Plaintiff could not have exhated his administrative remedies at the firgtner step. At the

second _Turnestep, Defendantstate Plaintiff's assertions cannot be accepted as liagause
either Plaintiff spoke to a counselor who would not accept his grievances or he didakdbspe
counselor or anyone else about filing a grievanpen his arrival at Smith State Prison

(Doc.21, p. 3.) Defendants aver Plaintiff's exhibits show he attempted to exhaust h

he
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administrative remedies relating to evethst occurred on April 24, @5 but he failed to
provide any evidence that he attempted to file a grieveega&rding the May 6, 2015, events.
Specifically, Defendants note the grievance and appeal form Plaintiff attexlinesl Response
state there was one (1) unaccounted forvgnee—the one Plaintiff alleged was filed on May 5,
2015. Defendantseiterate thathe May 5, 2015, grievance could not have pertained to the May
6, 2015, eventsand neither the grievance nor the appdaintiff fled mentions Defendantsr
the event®f May 6, 2015. If. at p. 4.)

Plaintiff asserts he filed or attempted to file three (3) grievances: fipwagce dated
May 5, 2015, concerning the events of April 24, 2015; 2) a grievance dated November 16, 20
in which he stated he had not beennskeg medical staff; and 3) a grievance dated JanRayy
2016 which was an oubf-time grievance concerning the events of May 6, 2015, and which is
not shown on his grievance history printout. (Doc. 22, pf.)1 Plaintiff contends that, when
the chiefcounselor told himhe could not file a grievance ahe institutionconcerningevents
occurring in another, he took her at her word and did not speak to anyone else about the ma
It was not until he was released from segregation, Plaintiff asseatshehasked about the
grievance he tried to file on May 5, 2015. Plaintiff contends he later asked acotimselor
whether he could file a grievance at one institution regarding another iostituWhen that
counselor informed Plaintiff he could do so, he then filed a grievance on November 16, 20]

(Id. at p. 3.

2 In his Complaint, Plaintificontendeche filed agrievanceat Rogers State Prismn May 5, 2015
regarding events alleged to have occurredpril 24, 2015. Plaintiff asserted he filed another grievance
at Smith State Prison on November 16, 2015, based on instructions from Ms. Johnsonl, (® 3.
Plaintiff also asserted he received a response to this grievance on Jan2&362:hnd was informeus
grievance was rejected as untimely and for having raised more than one (issw p. 4.) Plaintiff
contended he gave his appeathat rejetion to counselor Washington on January 25, 2016, which was
given back to Plaintiff the next day because he did not attach a copy of the wardpaises On the
other hand, Plaintiff admitted he did not appeal and that no adverse deasioendered.|d. at p. 5.)

10
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At the first step of thélurneranalysis, Plaintiff exhausted the administrative remedies

available to him as to the events of May 6, 2015. According to Plaintiff, he was told at or so
after his arrival at Smith State Prison theg could not file a grievancat one institution
concerning events which occurred at another institution. However, under the madragexac

crucible of Turnes second step, Plaintiffslaim of exhaustion witrs.

Thoughthe Supreme Court rejected a “special circumstances” exception to exhaustion
Ross it reiterated that a prisoner need only exhaust those remedies whicavagable to him.
Ross,  U.S.at 136 S. Ct. at 18567 (“An inmate, that $, must exhaust available
remedies, but need not exhaust unavailable onesThe Court recognized “three kinds of
circumstances in which an administrative remedy, although officially onbéiwks, is not
capable of use to obtain relief.”Ild. First, the Court stated that, in some instances, the
administrative procedure “operates as a simple dead-efitti officers unable or consistently
unwilling to provide any relief to aggrieved inmatedd. Thus, if the administrative procedure
lacks authority or ithe officials with apparent authority “decline ever to exercise it,” thetteama

has no obligation to exhaust the remedg. Second, when administrative remedies are so

confusing that they are “essentially ‘unknowable,” exhaustion is not requided. U.Sat

__,136 S. Ct. at 185%iting Goebert v. Lee Cty510 F.3d 1312, 1323 (11th Cir. 2007), and
Turner, 541 F.3d at 1084). Lastly, exhaustion is not required “when prison administratars thw
inmates from taking advantage of a grievance process through machinatiopreseméation,

or intimidation.” Id. However, the Supreme Court recognized that, “[g]iven prisons’ own
incentives to maintain functioning remedial processes, we expect that thesestaroes will

not often arise.”ld.
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In his pleadings, Plaintiff maintains he attempted to exhaust his administrative egemedi
regarding the events unddnyg this cause of actioout was told he could not give his grievance
to an officer at Rogers State Prison before he was transferred to $agPB8son. Plaintiff also
maintains he was told at Smith State Prig@t he could not file a grievance ateanstitution to
complain about events occurring at another institutiDoc. 20, p. 1.) However, by Plaintiff’s
own admissions and the parties’ submissions to the Court, it is evident Plaintiff didbpetlyr
or fully exhaust his available adminidivee remediegpertaining to the events of May 6, 2015,
prior to filing his Complaint. While the Court must accept Plaintiff's assertiegarding
exhaustionas true at the first step of tAeurner analysis it is under no duty to do so at the
secondTurner step. Instead, the Court musésolve any factual dispute between the parties to
determine whether Plaintiff exhausted his available administrative remedies.

In this regard, Defendants submitted the AffidavitLek Clark, the Deputy Warden of
Care ad Treatment and overseer of the grievance procedures at Smith State @@nrnl5-2.)
Deputy Warden Clark declares every offender is given an oral explanation of ¢kange
proceduresand a copy of the orientation handbook, which includes a coplieofjrievance
procedurs, upon his or her entry into the Georgia Department of Correcsgstem (Id. at
p.2.) Deputy Warden Clarlalso declares Plaintiff filed four (4) grievances after he was
transferred to Smith State Prison, but he failed ®dilgrievance concerning the events of May
6, 2015, involving the Defendants in this cadé. &t pp. 3-4.)

The Court notes Plaintiff’'s contentisthathe attempted to file a grievance regarding the
events of May 6, 2015, and was taldRogers StaterBonhe could not give his grievance to an
officer and was told at Smith State Prido@ could not file a grievance while at Smith State

Prison regarding events which occurred at Rogers State PridteverthelessPlaintiff's

12




contentions are contradicted by his own assertions and by the evidence of retardiff
maintains he was placed in segregatipon his arrivalat Smith State Prisoand was denied

contact with anyone. In almost the same breath, however, Plaisgfftasie was able to speak

with Chief Counselor Cooke, who told him he could not file a grievance at one institution o

grieve about conditions at another institution. (Doc. 20, p. Rlintiff offers his alleged
inability to file his grievance at Smit8tate Prisorconcerning events occurring while he was

housedat Rogers State Prisam May 6, 2015, as the reason he did not file a timely grievance a

to these events.ld.) However, Plaintiff also contends he asked another counselor whether |i

was tre that he could not filea grievance at one institution regarding events at anothe
institution upon his release from segregation. Upon learning this statemembtviage, Plaintiff
filed Grievance Number 2088 on November 16, 2015, whiotoncernsclaims of excessive
force and the denial of medical carecurring on April 24, 2015, and whidhaintiff asserts he
attempted to file on May 5, 2015 (Doc. 22, p. 3.) This grievance was rejected at the
institutional level as being untimely and for raisingrenthan one issuePlaintiff appealedhis
rejection. (Doc. 15-2, pp. 3-4.)

The filing of Grievance Number 208837 cannot be considered to fiéllexhaustion
requirements as to the events of May 6, 2015, for several reasons. First and foremasic&
Number 208837 concerns events occurring on April 24, 2015, and Plaohtiits these events
are what he tried to file a grievance about on May 5, 2015. Plaintiff's purportddty dstempt
at filing a grievance on May 5, 2015, relates to evevitich occurred a day before the events
giving rise to this cause of action. Secondly, Grievance Number 208837 was rejdotitpas
untimely and for raising more than one issue, in contravention of the applicableF3&iff's

appeal of this rejeain was denied. (Do0-1, p. 2.) A rejection of a grievance for violation of

13
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the applicable gevance procedure cannot be deemed “proper” exhaudtuoedford 548 U.S.
at 95 foting that a prisoner whose grievance is rejected as untimely or as oghiamimng to
satisfy the applicable grievance proceduwasnothave exhausted, as that would serve to thwart
the administrative processes and render the PLRA’s “exhaustion seWestig ineffective[]”).
Further, if November 16, 2015, truly wa®laintiff's first opportunity to file a grievance
regarding the May 6, 2015, events, he failed to do so and instead chose to fileo&tinoet
grievanceconcerning events alleged to have occumed\pril 24, 2015.

Moreover, Plaintiffavers he attempted to file a grievance concerning the evkEMay
6, 2015, by filing an oubf-time grievance on January 25, 201®laintiff states he filed three
grievances: 1pn May 5, 2015, concerning the events of April 24, 2015; 2) on November 16
2015, to complain about not being seen in medical; and 3) on January 21, 2016, to grieve al
the events of May 6, 2015. (Doc. 22, p. 1A partial support for theseavermens, Plaintiff
submitted a receipt for a grievancettad counselor’'s level dated January 25, 2016. (Dod, 20
p. 1.) However, Plaintiff also contends this grievance “mysteriously diagggbeand is not
listed on his grievance history printout. (Doc. 20, p. &Eyen accepting as true Plaintiff's
assertion that he submitted a grievance to a counselor on January 25, 2016, concerningsthe e
of May 6, 2015any suchgrievance would have beegjected as beingntimely filed under the
applicable SOP. Whas more, Plaintiff fails to explain why he waited more than two (2)
months after he filed Grievance Number 20888d more than eight (8) months after the events
of May 6, 2015, to file a grievance concerning those events. Accordingly, this allege
submssion cannot satisfy the exhaustion reguents. Even more telling is Plaintiff's ow
admission that he made atempt to exhaust his administrative remedies as to the6M2(15,

eventsuntil January 2016t which time he claims he submitted a griresa
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Plaintiff does not present credible evidence that he is entitled to one of thea<épt
availability the Supreme Court espoused in Ross. Rather, the Court finds Dé&feadeount of
the availability of remedies more credibdmd consistent than Plaintiff's accoun®laintiff
ostensibly alleges staff at both Rogers and Smith State PBrisosirated his efforts at
exhaustion, butPlaintiffs own actions once anputative previouslyinavailable remedies
becameavailableundermines his contentions in this regard. As noted above, Plaintiff chose n
to file a grievance regarding the May 6, 2015, evanhtke firstopportunity. Instead, Plaintiff's
assertions in this regard reveal that he waited more than two (2) months) soemit any sut
grievance, despite having filed Grievance Number 208837 on November 16,ré@tifg to
events which prelate the claims in this cause of actforin addition, Plaintiff's accounts as to
why he did not exhaust his administrative remedies are cortvadiand he sets forth nothing
more that conclusory statements regarding prison staff's alleged effdritsdierhis attempts at
exhaustion. Thus, Plaintiff failed to exhaust his administrative remedies as t@teats giving
rise to Plaintiffs Complmt. Consequentlythe Court shoullSRANT Defendants’ Motion to
Dismiss andDISMISS without prejudice Plaintiffs Complaintbased on his failure to exhaust
his administrative remedies
II. Leave to Appealin Forma Pauperis

The Court should also deny Plaintiff leave to appeaforma pauperis.* Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be apatepo address these
issues in the Court’'s order of dismissal. Fed. R. ApR4ia)(3) (trialcourt may certify that

appeal is not taken in good faith “before or after the notice of appeal is filed”)

% Neither Plaintiff nor Defendants assert Plaintiff attempted to have ritee ltinits waived for “good
cause”, which would have been another remedy “available” to Plaintiff. @3.pp. 6, 11, 15.)

* A certificate of appealabilitis not required in this Section 1983 action.
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An appeal cannot be takemforma pauperis if the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. ApR4f)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, 91

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolpus

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989 arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous, andthus, not brought in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002ee als@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysis of Plaintiff's action, there are ndrinofous issues to
raise on appeal, and an appeal would not be taken in good faith. Thus, the CourD&itdvild
Plaintiff in forma pauperis status on appeal.

CONCLUSION

For the foregoing reasonsRECOMMEND the CourtGRANT Defendants’ Motion to
Dismiss andDISMISS without prejudice Plaintiffs Complaintbased on his failure to exhaust
his administrative remedies. | alRECOMMEND the CourtDIRECT the Clerk of Court to
CLOSE this caseand enter the appropriate judgment of dismias@lDENY Plaintiff leave to
appeain forma pauperis.

The CourtORDERS ary party seeking to object to this Report and Recommendtion
file specific written objections within fourteen (14) days of the date onhathis Report and

Recommendation is entered. Any objections asserting that the Magistratdalledig® address
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any contention raised in the Complaint must also be included. Failure to do so will hateany
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. 8§ 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985)opy of the objections must be

served upon all other parties to the action. The filing of objections is not a proper vehiqg
through which to make new allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JugjgetioDs not
meeting the specificity requirement set out above will not be considered byriatDisdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
StatesCourt of Appeals for the Eleventh Circuit. Appeals may be made only from a final
judgment entered by or at the direction of a District Judge. The OtRECTS the Clerk of
Court to serve a copy of this Report and Recommendation upon the parties.

SO ORDERED andREPORTED and RECOMMENDED, this 20th day of October,

2017.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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