Timrjjons v. Reid et al Do¢. 9

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
TIMOTHY TIMMONS,
Plaintiff, CIVIL ACTION NO.: 6:16-cv-58

V.

OFFICER REID; OFFICER SANDERS;
and HOMER BRYSON

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed ¥areState Prisorin Waycross Georgiasubmitteda
Complaint in the abovecaptionedaction pursuant to42 U.S.C. 81983 to contest certain
conditions of his confinement while housed at Rogers State Prison in Rejd8albegia
(Doc. 1.) For the reasons stated belolRECOMMEND thatthe CourtDISMISS Plaintiff's
official capacity claims for monetary damages, his claims agaia&ndant Bryson, and his
claims for preliminary and permanent injunctive relief. Additionally, the CRENIES

Plaintiff's Motion to Compel.(Doc. 3.) However, Plaintiff' @llegationswhenaccepted as true

Sanders. Accordingly, the CoUiRECTS the United States Marshal to serveapy of this

Order and Plaintiff’'s Complaint upon Defendants Reid and Sanders without prepaymmestt of
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and construed in his favaarguably state colorable claims for relief against Defendants Reid anp
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BACKGROUND*

Plaintiff filed this action on May 24, 2016egarding events that occurred on May 6,
2015 (Doc. 1.f On that dateDefendantReid and Sanders transferred Plaintiff to Tradtnall
County Jail to be charged with an assault on a corrections officit. a( p. 6.) Plaintiff
attempted to step into the transport van unassisted by the offiderslowever,the milk crate
that he used as a stepget into the van gave way, and Plaintiff fell backwards onto the groung
on his left side.ld. Plaintiff then askedReid and Sandets assist him as he laid on the ground
in “tears, agony, and in excruciating pairid. Plaintiff also askedhese Defendant® call an
ambulance or take him to leospital. Id. However,Reid and Sanderfirst refused to assist
Plaintiff, ordered him to get into the transport van, and then “yanked [Plaintiff] up agghgssive
and forced him into the varid.

Defendants Reid and Sanders then transfd?taintiff to the Tatinall County Magistrate
Court. Plaintiff states that he asked for medical attention throughoutghte the courthouse
but Reid and Sanders told him to “shut up” and that he “wasn’t getting &hyat p. 7. Plaintiff
was requied to walk to the hearing room and stand during the heavimgh caused him great
pain. Id. After the hearing in Tatall County Magistrate Court, Reid and Sanders transferred

Plaintiff back to Rogers State Prisoid. Plaintiff states that at the iBon, Reid and Sanders

! The Court draws the following facts from Plaintiff's Complaint andepts them as true, as it must at
this stage.

% In his Complaint, Plaintifacknowledges$e filed a Complaint in this Court dealing with the saaws
he alleges in this actionSeeCompl., Timmons v. Bryson, et al., 6:16-19 (S.D. Ga. Feb. 19, 2016)
ECF No. 1 (hereinafter referred to d&drhimons T). In Timmons | Plaintiff complainedabout officers
use of force against him on April 24, 2015, andelateddisciplinary hearing on May 1, 2019d. He
also raised claims regarding injuries he received on May 6, 2015, andfehdatds’ failure to provide
medical care for thge injuries.Id. at p. 11. At frivolity review, | determined that thelaimspertaining
to May 6, 2015were unrelated to Plaintiff's claims regarding events occurring on April 24, 2085
May 1, 2015. R. & R, Timmons v. Bryson, et. al., 6:4%-19 (S.D. Ga. Feb. 19, 2016) ECF Nb.
pp. 11-12Zadopted byOrder,Timmons v. Bryson, et. al., 6:4&-19 (S.D. Ga. Aug. 1, 2016) ECF No.
23). | directedPlaintiff that, should he seek to pursue those claims, he must do so through a separ
action. Id. This lawsuit followed that Report and Recommendation.
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forced him to walk a long distance and up two flights of stairs while hand¢wifedh caused
him great pain. He states thatile he had to pass medical to get to his unit, Reid and Sander
refused to take him to the medical uvaitd that they laughed at him and threatened hidn
Plaintiff states that he later learned that he suffered a herniated disc as well ad piectes
from the fall.
STANDARD OF REVIEW

Plaintiff seeks to bring this actian forma pauperis under 42 U.S.C. § 1983Under 28
U.S.C. 8§ 1915(a)(1), the Court may authorize the filing of a civil lawsuit without theyonepa
of fees if the plaintiff submits an affidavit that includes a statement of all efskets and shows
an inability to pay the filindee and also includes a statement of the naititee action which
shows that he is entitled to redreskven if the plaintiff proves indigence, the Court must
dismiss the action if it is frivoloysnalicious, or fails to state a claim upon which retrefy be
granted. 28 U.S.C. § 1915(e)(2)(B)(i}ii). Additionally, pursuant to 28 U.S.C. § 1915A, the
Court must review a complaint in which a prisoner seeks redress from a govetrenétta
Upon such screening, the Court must dismiss a complaingngrportion thereof, that is
frivolous or malicious, fails to state a claim upon which relief may be graotedhich seeks
monetary relief from a defendant who is immune from such relief. 28 U.S.C. § 1915A(b).

When reviewing a Complaint on an application to procaddrma pauperis, the Court is
guided by the instructions for pleading contained in the Federal Rules of CivddRrec See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amio&gtbings] . . .
a short and plain statement of the claim showing that the pleader is entitled to)rélexd."R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set

of circumstances)Furthe, a claim is frivolous under Section 1915(e)(2)(B)(i) “if it is ‘without




arguable merit either in law or fact.’"Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complairfails to state a claim under Section 1915(e)(2)(B)(ii) is governed by
the same standard applicable to motions to dismiss urkabgteral Rule of Civil

Proceduré2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010nder that

standard, thisCourt must determine whether the complaint contains “sufficient factual matte

accepted as true, to ‘state a claim to relief that is plausible on its fagghi€roft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labels and conclusions, and a formulaic cecitstithe
elements of a cause of action will not” sufficEéwombly, 550 U.S. at 555.Section 1915 also
“accords judges not only the authority to dismissaatlbased on an indisputably meritless legal
theory, but also the unusual power to pierce the veil of the complaint’s factgglti@ies and

dismiss those claims whose factual contentionsckrarly baseless. Bilal, 251 F.3d at 1349

(quotingNeitzke v.Williams, 490 U.S. 319, 327 (1989)).
In its analysis, the Court will abide by the lesignding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefoe, must be liberally construeddaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorngyerhphasis omitted) (quoting Hughes v. Lott, 350
F.3d 1157, 1160 (11th Cir. 2003)However,Plaintiff's unrepresented status will not excuse

mistekes regarding procedural rulegdcNeil v. United States508 U.S. 106, 113 (1993) (“We

have never suggested that procedural rules in ordinary civil litigation should bedatgdrpo as
to excuse mistakes by those who proceed without couns&hgrequisite review oPlaintiff’s

Complaintraises several doctrineslafv, which the Court discusses as follows.




DISCUSSION

Dismissal of Claims for Monetay Damages Against Defendants in Their Official
Capacities

Plaintiff attemptdo sue Defendants in their individual and official capacitidswever,
Plaintiff cannot sustain a Section 1983 claim for monetary damages againstdigeindtheir
official capacities. States are immune from private suits pursuant to the Eleventh Amendme

and traditional principles of state sovereignt4lden v. Maine, 527 U.S. 706, 7423 (1999).

Section 1983 does not abrogate the s@sthblished immunities of a state from suit without its

consent.Will v. Mich. Dep’t of State Police491 U.S. 58, 67 (1989)Because a lawsuit against

a state officer in his official capacity is “no different from a suit against {keddtself,” such a
defendant is immune from swihder Section 1983ld. at 71. Here, the State of Georgia would
be the real party in interest in a suit against Defendants in their official capasitadficers at a
state penal institutionAccordingly, the Eleventh Amendment immunizes these actors from sui

for monetary damages in their official capacitiecSeeFree v. Granger887 F.2d 1552, 1557

(11th Cir. 1989). Absent a waiver of that immunity, Plaintiff cannot sustain any constiltion
claims for monetary damages against Defendants in their official capaciiestefore,the
Court shouldDISMISS his Section 1983 claims for monetary relief against Defendants in thei
official capacities

Il. Supervisory Liability Claims against Defendant Homer Bryson

Section 1983 liability must be based on something more than a defendant’s supervis

position or a theory of respondeat superior. Bryant v. Jones, 575 F.3d 1281, 1299 (11th ¢

2009); Braddy v. Fla. Dep't of Labor & Emp’t Sec., 133 F.3d 797, 801 (11th Cir. 1998). A

supervisor may be liable only through personal participation in the allegeditutomsil

violation or when there is a causal connection between the supervisor’'s conduct andjtide alle
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violations. Id. at 802. “To stata claim against a supervisory defendant, the plaintiff must allegg
(1) the supervisor's personal involvement in the violation of his constitutional rightdg(2) t
existence of a custom or policy that resulted in deliberate indifference to ldhwiffs
constitutional rights, (3) facts supporting an inference that the supervisor dliteetenlawful
action or knowingly failed to prevent it, or (4) a history of widespread abuse that put th
supervisor on notice of an alleged deprivation that he theml fimleorrect.” Barr v. Gee437 F.
App’x 865, 875 (11th Cir. 2011).

It appears Plaintiff wishes to hold DefendaBtyson liable based solely orhis
supervisory positioras the Commissioner of the Georgia Department of CorrectiBtaantiff
does not makeany factual allegations th&efendant Brysordirectly participated in omwas
otherwise causally connected to the alleged deprivations of his constitutidrial fiaintiff's
statement of claim doesot even mention Defendant BrysorAccordingly, the Court should
DISMISS Plaintiff's claims against Defendant Bryson.

1. Claims for Injunctive Relief

In his Complaint, Plaintiff requests that this Court issue preliminary and pemnmane
injunctions and that the Court immediately arrange for Plaintiff t@d®n by an orthopedist.
(Doc. 1, p. 9.) However, Plaintiff's injunctive relief claims against Defersd@etd and Sanders
are now moot because Plaintiff is no longer housed at Rogers State Prison. Rattigf,ila
housed at Ware State Prison, alfgcivhere Defendants do not work. As such, Defendants do
not have any involvement in Plaintiff's current confinement, much less decms&img
authority over what medical care he receivesn inmate’s claim for injunctive relief againat

prison official is subject to dismissal for mootness when the prisoner is tradsfe another

3 Further, Plaintiff's Complaint does not state that he haseustived medical care since the date of the
incident. To the contrary, he indicates that he received an MRI sonatan¢he inciden
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prison and is no longer under the control of the prison offieigésnst whom injunctive relief is

sought. _Spears v. Thigpen, 846 F.2d 1327, 1328 (11tl1@88) (per curiam); Wahl v. Mclver

773 F.2d 1169, 1173 (11th Cir. 1985) (per cujidAbsent class certification, an inmate’s claim
for injunctive relief and declaratory relief in a section 1983 actiors fal present a case or
controversy once the inteahas been transferred.”)Thus, the Court shoul®ISMISS AS
MOOT Plaintiff's claims for preliminary and permanent injunctive relief against Defesdant
V. Eighth Amendment Claimsagainst Reid and Sanders

A. Cruel and Unusual Punishment

The cruel and unusual punishment standard of the Eighth Amendment requires pris
officials to “ensure that inmates receive adequate food, clothing, shelter, exhdaincare.”

Farmer v. Brenngrb11 U.S. 825, 832 (1994). Generally speaking, however, prison condition

rise to the level of an Eighth Amendment violation only when theyolve the wanton and

unnecessary infliction of pduf” Rhodes vChapman452 U.S. 337, 346 (1981 he Eleventh

Circuit has held that “verbal abuse alone is insuffidieto state a constitutional claim.”

Hernandez v. Fla. Dep't of Corr., 281 F. App’x 862, 866 (11th Cir. 2008).

Here, Plaintiff alleges more than mere verbal abuse by Defendants Reid and $anderq
May 6, 2015. He contends that, on that déitese Defendds refused to assist him though he
was invisible pain and agony and lying on the ground. He further contends that the Defenda
“yanked” him off the ground by his handcuffs, forced him to stand and walk long distances, a
taunted him when he asked fassistance.Accordingly, Plaintiff's claim that DefendastReid
and Sanders violated the Eighth Amendment by subjebtingo cruel and unusual punishment

and wantonly inflicting unnecessary pain will proceed.

on
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B. Deliberate Indifference
In the medical care context, the standard for cruel and unusual punishment, embodied i

the principles expressed Mstelle v. Gamble429 U.S. 97, 104 (1976), is whether a prison

official exhibits a deliberate indifference to the serious medical neeas iofnate.Farmer 511
U.S. at 828. However, “not every claim by a prisoner that he has not received adesfliaté m

treatment states a violation of the Eighth Amendmehiziris v. Thigpen, 941 F.2d 1495, 1505

(11th Cir. 1991) (quotingestelle 429 US. at 105). Rather, “an inmate must allege acts or

omissions sufficiently harmful to evidence deliberate indifference t@wsenmnedical needs.”

Hill v. DeKalb Red’l Youth Det. Ctr.40 F.3d 1176, 1186 (11th Cir. 1994).

In order to prove a deliberatedifference claim, Plaintififnust overcome three obstacles.
He must: 1) “satisfy the objective component by showing that [he] had a seriousahreskd”;
2) “satisfy the subjective component by showing that the prison official actbéddefiberate
indifference to [his] serious medical need”; and 3) “show that the injury was caysbe b

defendant’s wrongful conduct.Goebert v. Lee Cty510 F.3d 1312, 1326 (11th Cir. 2007). A

medical need is serious if itHas been diagnosed by a physiciamasdating treatment or [is]
one that is so obvious that even a lay person would easily recognize the ndéoessdgctor’'s
attention.” 1d. (quoting Hill, 40 F.3d at 1187) (emphasis supplied). As for the subjective
component, the Eleventh Circuit has consistently required that “a defendant know of aphd

disregard an excessive risk to an inmate’s health and safefgriey v. City of Cumming, 69

F.3d 1098, 1102 (11th Cir. 1995). Under the subjective prong, an inmate “must prove thiee
things: (1) subjective knowledge of a risk of serious harm; (2) disregard of tka(3)sby

conduct that is more than [gross] negligence.” Goebé&ft F.3d at 1327.




“The meaning of ‘more than gross negligence’ is not-eelient[.]” Id. In instances
where a deliberate indifference claim turns on a delay in treatment rather tharpehef ty
medical care received, the factors considered are: “(1) the seriousness of ited messtl; (2)
whether the delay worsened the medical condition; and (3) the reason for the tteld¥When
the claim turns on the quality of the treatment provided, there is no constitutiolagionias

long as the medical care provided to the inmate is ‘minimally adequadatichard v. White

Cty. Det. Ctr. Staff, 262 F. App’x 959, 964 (11th Cir. 2008) (quoHiagris 941 F.2d at 1504).

“Deliberate indifference is not established where an inmate received care but ddtredt
modes of treatment.1d.

Here, Plaintiff has allegdhat Defendants Reid and Sanders wiberatelyindifferent
to Plaintiff's medical needs arising from his fall when trying to get into the VRlaintiff has
alleged that he fell hard on the concrete, and that he was then writhing in pain, andng
calling out for medical care. He contends that he continuedpiriexnce excruciating pain that
caused him to cry and ask for medical care during his trip to the courthouse and on thekway b
to the prison. Taking these facts as true, a lay person would recognize thernekhtiff to
receive medical treatmentAccording to Plaintiff, Defendants knew of his medical needs
because he communicated those needs directly to, thhenthey refused to provide Plaintiff
access to medical care. It is not the Court’s role to judge the credilbilingse allegations at
this stage.Rather, the Court must accept these allegations asbuieg so, the Court finds that
Plaintiff has stated a plausible clathat Defendants Reid and Sandéiged to providePlaintiff

medical care.
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V. Motion to Compel
Plaintiff filed a Motion to Compel in which he seeks an Order from the Court compelling
Defendants to produce certain documents. (Doc. 3.) Plaintiff's Motion is erdregtyature and
misplaced. As explained below in detail, Plaintiff must seek to pulgcovery directly from
Defendants before coming to this Court for assistanBarsuant to Federal Rule of Civil
Procedurés(d)(1), parties shall not filaliscoverymaterialswith the Court, inclusthg Requests
for Production of Documenissued pursuarib Federal Rule of Civil Procedure ,34nlessand
until the party uses theliscovery materialén the proceeding or th€ourt ordersthe parties to
file the materials Moreover, to the extent that Plaintiff is dissatisfied with Defendants’
discovery respnses, the Federal Ralef Civil Procedure and this Court’s Local Rules mandate
that Plaintiff attempt to resolve that dispute with Defendants (or Defesidaminsel) before
coming to the Court for assistance. When filing a motion to compel, therpastycertify that
he has in good faith conferred or attempted to confer with the person or pargliegadly
failed to make the disclosure in an effort to obtain a response without Court action.. Eéd. R
P. 37(a)(1). Plaintiff's Motion includes no indication thatdwensought this information from
Defendand before coming to the CourtMoreover, Plaintifffled this Motion even though
Defendants have not even been served with the Compldine earliest a party may serve
another with requests for production is tweate days after the summons and complaint are
served on a party. Fed. R. Civ. P. 26(d)(2). The Court advises Plaintiff to ctea€lythe
section below entitled “INSTRUCTIONS TO PLAINTIFF.” Should Plaintiff reigard that
Section andfile another premature discovery motion, the Court will sanction hiftnose

sanctions could include monetary penalties and/or the dismissal of Plaoiifiss.
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CONCLUSION

For the reasons stated aboVeRECOMMEND that the CourtDISMISS Plaintiff's
official capacity claims for monetary damages, his claims against DefieBdgson and his
claims for preliminary and permanent injunctive relieAdditionally, the CourtDENIES
Plaintiff's Motion to Compel. However, Plaintiff's allegations,when accepted as true and
construed in his favorarguably state colorable claims for relajainst Defendants Reid and
Sanders. Accordingly, aopy of this Order and Plaintiff's Complaint shall be served upon
Defendants Reid and Sandessthe United States Marshal without prepayment of cost.

The CourtORDERS any party seeking to object to this Report and Recommendation tq
file specific written objections within fourteen (14) days of the date onhaiis Report and
Recommendation is entered. Any aljens asserting that the Magistrate Judge failed to addres
any contention raised in the Complaint must also be included. Failure to do so will kateany

challenge or review of the factual findings or legal conclusions of the Matgisludge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must
served upon all other parties to the action.

Upon receipt of objections meeting the specificity requirement set out abbtiraieal
States District Judge will lka ade novo determination of those portions of the report to which
objection are made and may accept, reject, or modify in whole or in part, the findings
recommendations made by the Magistrate Judge. Objections not meetingethicity
requiremenset out above will not be considered by a District Judg@arty may not appeal a
Magistrate Judge’s report and recommendation directly to the United StatdasoCAppeals for

the Eleventh Circuit. Appeals may be made only from a final judgment enteredabytrer
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direction of a District JudgeThe Clerk of Court iDIRECTED to serve a copy of this Report
and Recommendation upon Plaintiff.
REMAINING CLAIMS AND DEFENDANTS

When read in the light most favorable to him, Plaintiff's allegations arguablg sta
colorable claims for relief against DefendaReid and Sander$or violating his Eight
Amendmentights. Consequently, a copy of this Order and Plaintiff's Complaait kb served
upon thoseDefendants by the United States Marshal without prepayment of costs. The Cot
also provides the following instructions to the parties regarding the remairangscbhnd
Defendants that will apply to the remainder of this actiodh &@hich the Court urges the parties
to read and follow.

INSTRUCTIONS TO DEFENDANTS

Because Plaintiff is proceedimg forma pauperis, the undersigned directs that service be
effected by the United States Marshal. Fed. R. Cid(®)(3). In most casethe marshal will
first mail a copy of the complaint to the Defendant by fitass mail and request that the
Defendant waive formal service of summons. Fed. R. Ci¢(d; Local Rule 4.7. Individual
and corporate defendants have a duty to avoid unnecessary costs of serving the suntmons

any such defendant who fails to comply with the request for waiver musttheeaosts of

personal service unless good cause can be shown for the failure to return the waiver. Fed.

Civ. P. 4(d)(2). Generally, a defendant who timely returns the waiver is not cktisaswer
the complaint until sixty (60) days after the date that the marshal sentgthestrdor waiver.
Fed. R. Civ. P4(d)(3).

IT IS FURTHER ORDERED that Defendants are hereby granted leaveooftdo take

the deposition of the Plaintiff upon oral examination. Fed. R. CiB0Ra). Defendants are
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further advised that the Court’'s standard -ti4§ discovery period will commence upon the
filing of the last answer. Local Rule 26.1. Defendants shall ensure tliggcdlery, including
the Plaintiffs deposition and any other depositions in the case, is competiedh that

discovery period.

In the event that Defendants take the deposition of any other person, Defem@ants
ordered to comply with the requirements of Federal Rule of Civil Procedure 30. AsithtefPI
will likely not be in attendance for such a deposition, Defendants shall notitytiPlaf the
deposition and advise him that he may serve on Defendants, in a sealed emutiopten (10)
days of the notice of deposition, written questions the Plaintiff wishes to propound to tf
witness, if any. Defendants shall present such questions to the witnessnseuidhg the
deposition. Fed. R. Civ. P. 30(c).

INSTRUCTIONS TO PLAINTIFFE

IT IS FURTHER ORDERED that Plaintiff shall serve upon Defendants or, if
appearance has been entered by counsel, upon their attorneys, a copy of every fadihgrqile
other document submitted for consideration by the Court. Plaintiff shaldi@elith the original
paper to be filed with the Clerk of Court a certificate stating the date on whigl and correct
copy of any document was mailed to Defendants or their counsel. Fed. R. Giv.“"Bvery
pleading shall contain a caption setting forth the name of the court, the title a€tion, [and]
the file number.” Fed. R. Civ. RO(a).

Plaintiff is charged with the responsibility of immediately informing this Coud an
defense counsel of any change of address during the pendency of this actionRulecsl.1.

Failure to do so may result in dismissal of this case.
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Plaintiff has the responsibility for pursuing this case. For exampldaiift® wishes to
obtain facts and information about the case from Defendants, Plaintiff niiesieinliscovery.
Seegenerally Fed. R. Civ. P. 26t seq. The discovery period in this case will expire 140 days
after the filing of the last answer. Local Rule 26.1. Plaintiff does not needrthesgien of the
Court to begin discovery, and Plaintiff should begin discovery promptly and complatairt
this time period. Local Rule 26.1. Discovery materials shaoldbe filed routinely with the
Clerk of Court; exceptions include: when the Court directs filing; when & paeds such
materialsin connection with a motion or response, and then only to the extent necessary; 3§
when needed for use at trial. Local Rule 26.4.

Interrogatories are a practical method of discovery for incarcerated peSeeFed. R.

Civ. P. 33. Interrogatories mdye served only on partyto the litigation, and, for the purposes
of the instant case, this means that interrogatories should not be directed to persons
organizations who are noiamedas Defendants. Interrogatories are not to contain more that
twentyfive (25) questions. Fed. R. Civ. B3(a). If Plaintiff wishes to propound more than
twenty-five (25) interrogatories to a party, Plaintiff must have permission of thet.Cdaér
Plaintiff wishes to file a motion to compel, pursuant to Federal Ruf@wlff Procedure 37, he
should first contact the attorneys for Defendants and try to work out the problefainiifiP
proceeds with the motion to compel, he should also file a statement certifyingethaas
contacted opposing counsel in a good faith effort to resolve any dispute about discodey. Fe
Civ. P. 26(c); 37(a)(2)(A); Local Rule 26.7.

Plaintiff has the responsibility for maintaining his own records of the casPlaititiff
loses papers and needs new copies, he may obtain them from the Clerk of Court at thee stan

cost of fifty cents ($.50) per pagéf Plaintiff seeks copies, he should request them directly
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from the Clerk of Court and is advised that the Court will authorize and require te
collection of fees from his prison trust fundaccount to pay the cost of the copies at the
aforementioned rate 6 fifty cents ($.50) per page.

If Plaintiff does not press his case forward, the Court may dismiss it &oit of
prosecution. Fed. R. Civ. P. 41; Local Rule 41.1.

It is Plaintiff's duty to cooperate fully in any discovery which may be initiated by
Defendants. Upon no less than five (5) days’ notice of the scheduled deposition date,
Plaintiff shall appear and permit his deposition to be taken and shall answer,oatlesr
solemn afifrmation, any question which seeks information relevant to the subject matter of t
pending action. Failing to answer questions at the deposition or giving evasiveroplet
responses to questions will not be tolerated and may subject Plaintiff to senetiensa

including dismissal of this case

As the case progresses, Plaintiff may receive a notice addressed to “courselrdf
directing the parties to prepare and submit a Joint Status Report and a ProposddOrdet.
A plaintiff proceeding without counsel may prepare and file a unilaterélisSReport and is
requiredto prepare and file his own version of the Proposed Pretrial Order. A plarhbffis
incarcerated shall not be required or entitled to attend any status or pretrfieience which
may be scheduled by the Court.

ADDITIONAL INSTRUCTIONS TO PLAINTIFF REGARDING
MOTIONS TO DISMISS AND MOTIONS FOR SUMMARY JUDGMENT

Under this Court’s Local Rules, a party opposing a motion to dismiss shahdilseave
his response to the motion within fourteen (14) days of its service. “Failuregonce shall
indicate that there is no opposition to a motion.” Local Rule 7.5. Therefore,nfifPails to

respond to a motion to dismiss, the Court will assume that he does not oppDsdetidants’
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motion. Plaintiff’'s case may be dismissed for lack of prosecution if Plafiaiigfto respond to a
motion to dismiss.

Plaintiff's response to a motion for summary judgment must be filed within twenty

one (21) days after service of the motion. Local Rules 7.5, 56.1. The failure to respond to sug¢

motion shall indicate that there is no opposition to the motion. Furthermore, each nieterial
set forth in the Defendants’ statement of material facts will be deemed admitted unlg
specificaly controverted by an opposition statement. Should Defendants file a motion fq
summary judgment, Plaintiff is advised that he will have the burden of estaplibki®xistence

of a genuine dispute as to any material fact in this case. That burden cannot be garrieg
reliance on the conclusory allegations contained within the complaint. Should the Defenda
motion for summary judgment be supported by affidgawtaintiff must file counteaffidavits if

he desires to contest the Defendants’ stateofethie facts. Should Plaintiff fail to file opposing
affidavits setting forth specific facts showing that there is a genuispaite for trial, any factual
assertions made in Defendants’ affidavits will be accepted as true and guudinent may

be entered against the Plaintiff pursuant to Federal Rule of Civil Procedure 56.

SO ORDERED and REPORTED and RECOMMENDED, this 23rd day of August,

/ %ér

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2016.
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