Dilad}v. Brannen et al Do¢.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

KENNETH WAYNE DILAS, SR,
Plaintiff, CIVIL ACTION NO.: 6:16cv-159
V.

TOMMY BRANNEN; WALTER DEAL,;
MICHAEL MULDREW; STUART PATRAY;
ALEX JORDAN; ,MICHAEL BERNSTEIN;
and CHARLES U. LONEONall in their
individual and official capacities

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed &oastalState Prison irGarden City, Georgia, filed
this Complaint pursuant to 42 U.S.C. § 1983. (Doc. 1.) Plaintiff also filed a Motion to Proces
in Forma Pauperis (Doc. 2.) For the reasons which follow, the CADENIES Plaintiff's
Motion. | RECOMMEND this CourtDISMISS Plaintiffs Complaint,DIRECT the Clerk of
Court toCLOSE this case, anBENY Plaintiff in forma pauperion appeal.

BACKGROUND

Plaintiff was convicted iBBulloch County Superior Cousdfter he pled guilty to theft by
conversion charges. (Doc. 1, p) 8n his Complaint, he conten@®efendantswho are a private
business owner, a bank branch manager, an Assistant District AttornagiaAs$Public
Defenders, and an investigator with the Bulloch County Sheriff's Departowmrdpired together
to coercePlaintiff to plead guilty to theft by conversion charges, even though the facts of th

case represeiat breach of contract scenaridd. @t p. 9.) Plaintiff asserts his parole terms in two
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other counties were revoked based on his arrest on these charges in [28054.p. 1+12.)

Additionally, Plaintiff alleges the Assistant Public Defenders renderefflective assistance of

counsel by failing to subpoena his requested witnesses, as Plaintiff had wighecktd with a

trial. (Id. at p. 13.) Rintiff seeks to have a fair trial in his criminal proceedings.
STANDARD OF REVIEW

Plaintiff seeks to bring this actian forma pauperisunder 42 U.S.C. § 1983. Under
28U.S.C. 8§ 1915(a)(1), the Court may authorize the filing of a civil lawsuit withioait t
prepayment of fees if the plaintiff submits an affidavit that includes a statemaiit aif his
assets and shows an inability to pay the filing fee and also includes a stabéthenbature of
the action which shows that he is entitled to redress. Even if the plaintiff provgsnoej the
Court must dismiss the action if it is frivolous or malicious, or fails to state a claim upoh w
relief may be granted. 28 U.S.C. 88 1915(e)(2)(B{)) Additionally, pursuant to 28 U.S.C.
81915A, the Court must review a complaint in which a prisoner seeks redress from
governmental entity. Upon such screening, the Court must dismiss a complamy, pmrigon
thereof, that is frivolous or malicious, or fails to state a claim upon whict nedig be ganted
or which seeks monetary relief from a defendant who is immune from such relief. Z8 U.S
§ 1915A(b).

When reviewing a Complaint on an application to progceddrma pauperisthe Court is
guided by the instructions for pleading contained in the Federal Rules of CivddRrec See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amioagtbings] . . .

a short and plain statement of the claim showing that the pleader is entitled to)rélexd."R.
Civ. P. 10 (requing that claims be set forth in numbered paragraphs, each limited to a single 9

of circumstances). Further, a claim is frivolous under Section 1915(e)(2)(iB)(iis ‘without
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arguable merit either in law or fact.’"Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 1915(e)(2)(B)(0y&red by
the same standard applicable to motions to dismiss under Federal Rule of Ci

Proceduré 2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under thal

standard, this Court must determine whether the complaint contains “sufficcéurl fenatter,

accepted as true, to ‘state a claim to relief that is plausibits dace.” Ashcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labels and conclusions, and a formulaic cecitstithe
elements of a cause of action will natiffice. Twombly, 550 U.S. at 555. Section 1915 also
“accords judges not only the authority to dismiss a claim based on an indisputaldssi&gal
theory, but also the unusual power to pierce the veil of the complaint’s factgglti@ies and
dismiss those claims whose factual contentions are clearly baselBgal; 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, the Court will abide by the lesiginding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys aind,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b6 sepleadings are held to a less stringent

standard than pleadings drafted by attorneys.”) (emphasis omitted) (quottihg@dw Lott, 350

F.3d 1157, 1160 (11th Cir. 2003)). However, Plaintiff's unrepresented status will not excu

mistakes regarding proceml rules. McNeil v. United States508 U.S. 106, 113 (1993) (“We

have never suggested that procedural rules in ordinary civil litigation should bedatedrpo as
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to excuse mistakes by those who proceed without counsel.”). The requisite reviamtiff'®
Complaint raises several doctrines of law, which the Court discusses in turn.
DISCUSSION

Whether Plaintiff can Proceed Pursuant to Section 1983

Plaintiffs Complaint centers on his convictiobtainedn the Superior Court of Bulloch
County. However, this Court is precluded from reviewing his claims by the @eaisHeck v.
Humphrey 512 U.S. 477 (1994)In Heck a state prisoner filed a Section 1983 damages actior]
against the prosecutors and investigator in his criminal case for their aghmtsresulted in his
conviction. The United States Supreme Court analogized the plaintifffs thad commosaw
cause of action for malicious prosecution, which requires as an element of thahaaithe
prior criminal proceeding was terminated in favor of the accused. 512 U.S. at 484. T
Supreme Court reasoned:

We think the hoary principle that civil tort actions are not appropriate veharles f
challenging the validity of outstanding criminal judgments applies to § 1983
damages actions that necessamguire the plaintiff to prove the unlawfulness of
his conviction or confinement, just as it had always applied to actions for
malicious prosecution (footnote omitted).

We hold that, in order to recover damages for allegedly unconstitutional
conviction or imprisonment, or for other harm caused by actions whose
unlawfulness would render a conviction or sentence invalid, (footnote omdted),

8 1983 plaintiff must prove that the conviction or sentence has been reversed on
direct appeal, expunged by executmeler, declared invalid by a state tribunal
authorized to make such determination, or called into question by a federa court
issuance of a writ of habeas corpus, 28 U.S.C. § 2254. A claim for damages
bearing that relationship to a conviction or seo¢erthat has not been so
invalidated is not cognizable under § 1983. Thus, when a state prisoner seeks
damages in a 8 1983 suit, the district court must consider whether a judgment in
favor of the plaintiff would necessarily imply the invalidity of his eimtion or
sentence; if it would, the complaint must be dismissed unless the plaintiff can
demonstrate that the conviction or sentence has already been invalidated.

Id. at 486—-87 (emphasis added).
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Under Heck a plaintiff who is attempting “to recover dages for allegedly

unconstitutional conviction or imprisonment, or for other harm caused by actions whosge

unlawfulness would render a conviction or sentence invalid,” must make a showingsthat i

conviction, sentence, or other criminal judgment was reversed, expunged, declarddineal

appropriate state tribunal, or called into question in a federal courtansswf a writ of habeas

corpus. Id. If a plaintiff fails to make this showing, then he cannot bring an action undef
Section1983. Id. at 4®. Furthermore, to the extent a plaintiff contends that a favorable ruling

on his claims would not invalidate his conviction, sentence, confinement, or other crimingl

judgment, the burden is on the plaintiff to prove this contention in order for hissclaim

proceed.Id. at 487. AlthougtHeckinvolved a claim brought under 42 U.S.C. § 1983 for money

damages, Heck holding has been extended to claims seeking declaratory or injunctive relief as

well as money damagés.S_eeWiIkinson v. Dotson, 544 U.S. 74, 832 (2005);Abella v.

Rubing 63 F.3d 1063, 1066 (11th Cir. 1995ge alsdPreiser v. Rodriguez, 411 U.S. 475, 500

(2973) (“[W]e hold today that when a state prisoner is challenging the vermyrfdaration of his

physical imprisonment, and thelief he seeks is a determination that he is entitled to immediate

release or a speedier release from that imprisonment, his sole federal remedht isf habeas
corpus.”).
“Under this standard, it is not unusual for a 8 1983 claim to be dismisséallfive to

satisfy HecKs favorable termination requirement.’Desravines v. Fla. Dep'of Fin. Servs.

No. 6:11-CV-235-0RL-22, 2011 WL 2292180, at *3 (M.D. Fla. May 23, 201ldgport and
recommendation adoptday No. 6:1:CV-235-ORL-22, 2011 WL 2222170 (M.D. Fla. June 8,

2011) (citingGray v. Kinsey No. 3:09cv—324/LC/MD, 2009 WL 2634205, at *9 (N.D. Fla.

! While Plaintiff does nospecify a dollar amount for monetary damages in his Complaint, lsesde&
“any damages that this honorable Court will give and any sanctions (the Defentlahtg)e Court
consider [sic].” (Docl, p. 24.)




Aug. 25, 2009) (finding plaintiff's claims barred Ib{ecKs favorable termination requirement
where plaintiff sought invalidation of his traffic conviction but failed to apg®alcbnviction in

state court))Domotor v. Wennet, 630 F. Supp. 2d 1368, 1379 (S.D. Fla. 2009) (“allowing th

plaintiff to circumvent applicable state procedures and collaterally attackdmsictions in
federal court is the prese situation thaHeck seeks to preclude” because the plaintiff entered
into a plea agreement with knowledge of substantially all of the allegationsothiaiorm the

basis of a Section 1983 action for damages); St. Germain v. Isenhower, 98 F. Sup6,2d 1]

1372 (S.D. Fla. 2000) (holding plaintiff's convictions for the lesseluded offenses of false
imprisonment and misdemeanor battery did not constitute a favorable termination and th

plaintiffs 8§ 1983 action was precluded bleck); see alsaCooperv. Georgia No. CV413091,

2013 WL 2253214, at *2 (S.D. Ga. May 22, 20X¥8port and recommendation adoptegNo.

CVv413091, 2013 WL 2660046 (S.D. Ga. June 11, 2013); Brown v. Renfroe, No. &0

2011 WL 902197, at *2 (S.D. Ga. Jan. 25, 201éport and recommendation adoptég No.

CV210-003, 2011 WL 892359 (S.D. Ga. Mar. 9, 20Hifj,d sub nom.Brown v. Coleman, 439

F. App’x 794 (11th Cir. 2011).

In this case, Plaintiff has not shown that his conviction or his sentenbedéagavorably
terminded. To the contrary, Plaintiff's chief complaint is thatwees coerced to plead guilty to
charges in Bulloch County, and he wished to hateah Plaintiff ostensibly seeks his release
from confinement, as he maintains the facts of this case doendtthemselves to criminal
charges or prosecutionAccordingly, the Heckdecision unquestionably precludBsaintiff's
claims.

Additional grounds support dismissal of Plaintiff's putative Section 1983 claims

Pursuant to theRookerFeldmandoctrine, the Court is without jurisdiction over Plaintiff's
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claims, which essentially seek review of a stagart criminal conviction against him. “The

RookerFeldmandoctrine derives from Rooker v. Fidelity Trust Company, 263 U.S. 413 (1923)

andDistrict of Columbia Court of Appeals v. Feldman, 460 U.S. 462 (1983), and provides tha

as a general matter, federal district courts lack jurisdiction to review astatal court decision.”

McCorvey v. Weaver620 F. App’x 881, 882 (11th Cir. 2015). Nor under ReokerFeldman

doctrine may a federal court “decide federal issues that are raised in state proceetlings

‘inextricably intertwined’ with the state court’s judgmentSeeDatz v. Kilgore 51 F.3d 252,

253 (11th Cir. 1995) (quoting Staley v. dlwetter 837 F.2d 1016, 1018 (11th Cir. 1988)).

“Rooker+eldmanapplies because, among the federal courts, Congress authorized only t

Supreme Court to reverse or modify a state court decision.” Helton v. Ramsay, 56p>. A

876, 877 (11th Cir. 2014¥iting Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280,

284 (2005). Because Plaintiff, through this Section 1983 action, essentially asks this Court
invalidate his conviction by th&ulloch County Superior Court or to otherwise alter his
sentence, this Court lacks jurisdiction over his claims.

For these reasons, the Court shdd8MISS Plaintiff's claims in their entirety.
Il. Leave to Appealin Forma Pauperis

The Court should also deny Plaintifave to appeain forma pauperi¢ Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be apatepo address these
issues in the Court’'s order of dismissal. Fed. R. ApR4Ra)(3) (trial court may certify that
appeal is not take in good faith “before or aftee notice of appeal is filed”).

An appeal cannot be takenforma pauperisf the trial court certifieghat the appeal is
not taken in good faith.28 U.S.C. § 1915(a)(3); Fed. R. App. 2 (a)(3). Good faith in this

context must be judged by an odfjee standard.Busch v. Cty. of Volusia, 189 F.R.D. 687, 691

% A certificate of appealality is not required in thiputative Section 198&ction.
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(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argumentis frivolous when it appears the factual allegations are clearly baseless or the leg

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Or, stated another wag,farma pauperisaction
is frivolous and, thus, not brought in good faith, if it is “without arguable merit emhiami or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th C2002); eadso Brown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysis RIfintiff's action,there are no nofrivolous issues to
raise on appeal, dranappeal would not be taken in good faiffihus,the Court shoulENY
him in forma pauperistatus orappeal.

CONCLUSION

For the reasons set forth above, the C&QENIES Plaintiff's Motion to Proceedn
Forma Pauperis (Doc. 2) Additionally, IRECOMMEND that the CourDISMISS this action
for failure to state a clainand DIRECT the Clerk of Court toaCLO SE this case | further
RECOMMEND that the CourDENY Plaintiff leave to appeah forma pauperis

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objectiasserting that th®lagistrateJudgefailed toaddres
any ontention raised in the Complaimustalsobe included.Failure to do so will bar any later
challenge or review of the factual find® or legal conclusions of the Magistratelde. See28

U.S.C. 8§ 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985)opy of the objections must be
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served upon all other parties to the action. The filing of objections is not a proper vehiqg
through which to make new allegations or present additional evidence.

Upon receipt of ®jections meeting the specificity n@gement set out above, a United
States District Judgeill make ade novodetermination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejecdify m
whole or in part, the findings eecommendations made by thagistrate ddge. Objections not
meeting the specificity requirement set out\abwill not be considered by a Distriaidhe. A
party may not appeal a Magistrate Judgeeport and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only from a fing
judgment entered by or at the direction of a District Judjee Court DIRECTS the Clerkof
Court to serve a copy of this Report and Recommendation upon the Plaintiff.

SO ORDERED and REPORTED and RECOMMENDED, this 4th day of January,

2017.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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