DICHERSON v. ADAMS Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
THOMAS RAY DICKERSON
Plaintiff, CIVIL ACTION NO.: 6:17cv-109

V.

WARDEN ROBERT ADAMS; WARDEN
ADAM JORDAN; and NURSE PEACOCK

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed a&utry State Prisonin Pelham Georgia, filed a
Complaint as amendefl pursuant to 42 U.S.C. § 1983 contesting certinditions of his
confinementwhile he was housed at Jenkins Correctional Facility in Millen, Geor@iac. &)
Plaintiff also fileda Motion for Appointment of Counsel and for a Copy of this Court’s Local
Rules, (doc. 29)and a Motion folLeave to Apealin Forma Pauperis and a Motion to Appoint
Counselbefore the Eleventh Circuit Court of Appeals, (docs. 31, B2y. the reasons set forth
below,the CourtDENIES Plaintiff's Motion for Appointment of CounseGRANTS Plaintiff's
Motion for Copies, andISMISSES as prematurely and improvidently filed Plaintiff's Motion
for Leave to Appeain Forma Pauperis and additionalMotion for Appointment of Counsell

RECOMMEND the CourtDISMISS Plaintiff's claimsagainst Defendants Adams and Jordan

! The CourtDIRECTS the Clerk of Court to add “Nurse Peacock” as a named Defendant upon th
docket and record of this caselhe Court provides further instructions to the Clerk of Countl (a
Plaintiff) regarding two John Doe officers elsewhere in this Order.

2 Plaintiff originally filed his Complaint in the Middle District ofe®rgia. That couprovided Plaintiff
with the opportunityto recast his Complaint and advised Plaintiff his recast Complsinatil“take the
place of and supersede all allegations made in the original complaih (Doc. 5, p. 5 (bold in
original).) Accordingly, this Couihas reviewed only Plaintiff's Recast Complaint.
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and DENY Plaintiff in forma pauperis status on appeas to those claimsHowever, Plaintiff
arguably statesolorabledeliberate indifferencelaims against Nurse Peacock and two John Doe
officers. Accordingly, the CourDIRECTS the United States Marshal to sera copy of
Plaintiff's Recast Complaint and this Order, as set forth herein.
PLAINTIFF'S ALLEGATIONS

Plaintiff asserthe was placed igeneral population at Jenkins CorrectioRatility on
March 28, 2017, and, on this same day, two gang members toiedtort” Plaintiff because he
has to walk with a cane. (Doc. 6, p. 5.) Plaintiff contends he refused to pay these two g4
members, so they “jumped” him, yet he was able to get away from thawever, the gang
members were able to catch Plaintiff whige was in the front part of the dormitory, at which
time they kicked him and stomped his back, causing trauma to Plaintiff's smaaking him
defecate in his pants.d() Plaintiff alleges Officer Jane Doe allowed him to wash himself off,
and he told her he was in pair(ld. at p. 7.) Plaintiff also alleges twa@ohn Doe officers
handcuffed him and took his cane, despite their knowldugtdlaintiff walks with a cane, had
been assaulted, and was in severe pairese two officers took Plaintitd the medical unit, and
he told Nurse Peacocthat he was in severe pain and needed to go to the hosyita).
According to Plaintiff, Nurse Peacock denied the request to go to the hospitakd|mBlaintiff
asserts the two officers took him to segregation for oty (64) dayswithout medical care,
and he was charged with assaulting an inmate as a result of the assault he effdiaep. 8.)
Plaintiff contendshe was forced to sit on the shower floor three times a week while ir
segregation, which caused a painful and bleeding rash on his buttttks. (

On June 1, 2017, Plaintiff avers another John Doe officer and Officer Bennett, neither

whom was trained in medical transport, picked him up by his hand, even ttimsghdiicers
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knew of his injury and inability to walk.(ld. at p. 9.) Additionally, Plaintiff maintainsthese
transport officials were made to put him in a wheelchair, yet he wasrgtiiported in a nen
handicapped accessible van, which was exhausting and paidfil. (

Plaintiff contends that, when he arrived at Autry State Priaoofficer there made him
get on his butt and pulled him off the transport van backward, causing Plaintiff @dirat
pp. 9-10.) Plaintiff asserts he had array taken a June 21, 2017, which revealed his spine had
been reinjured compared to an-kay and MRI from 2013. Plaintiff alleges he is now confined
to a wheelchair due to this assault and has constant pain in his spine anttileg®. (L0.)

Plaintiff contendsDefendant Robert Adams was deliberately indiffetenhis “right to
be subjected to a nagang ran hostile [e]nvironment knowing [he] was a disabled inmate, which
subjected Plaintiff to be the target of gang attacks[.ld. & p. 12.) Plaintiff also ontends
Defendants Adams and Adam Jordan were “deliberate[ly] indifferentiigo‘right to due
process’because Plaintiff was placed in unlawful segregatidd. at p. 13.) Plaintiff asserts
Nurse Peacock and the two John Doe officers who escortedohihe medical unit after his
assaultwere deliberately indifferent to his serious medical neddarse Peacock because he
denied Plaintiff any medical care and the two John Doe officers because they gidbwnde
him with a wheelchair. 1d. at pp. 12-13.)

STANDARD OF REVIEW

Plaintiff seeks to bring this actian forma pauperis. Under 28 U.S.C. § 1915(a)(1), the
Court may authorize the filing of a civil lawsuit without the prepayment of ifetbe plaintiff
submits an affidavit that includes a statetmainall of his assets, shows an inability to pay the
filing fee, and also includes a statement of the nature of the action which shohs ighantitled

to redress. Even if the plaintiff proves indigence, the Court must dismiss tibe #hat is




frivolous or malicious, or fails to state a claim upon which relief may be granted. 28 U.S.
881915(e)(2)(B)(iX{ii). Additionally, pursuant to 28 U.S.C. 8 1915A, the Court must review a
complaint in which a prisoner seeks redress from a governmental entity. Uporciaeshing,
the Court must dismiss a complaint, or any portion thereof, that is frivot@lgious,or fails to
state a claim upon which relief may be granted or which seeks monetary refied ftefendant
who is immune from such relief. 28 U.S.C. § 1915A(b).

The Court looks to the instructions for pleading contained in the Federal Ruleglof Ci
Procedure when reviewing araplaint on an application to proceiedorma pauperis. SeeFed.
R. Civ. P. 8 (“A pleading that states a claim felief must contain [among other things] . . . a
short and plain statement of the claim showing that the pleader is entitled to relied.”)RF
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circumgances). Further, a claim is frivolous under Section 1915(e)(2)(B)(i) ‘4f ‘without

arguable merit either in law or fact.’"Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 1915(e)(2)(B)(ii) is rgmléxy
the same standard applicable to motions to dismiss under Federal Rule of Ci

Proceduré 2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under th

standard, this Court must determine whether the complaint contains “sufficcéurl fenatter,

accepted as true, to ‘state a claim to relief that is plausible on its fagghi€roft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombb50 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labels and conclusions, and a formulaic cecitstithe
elements of a cause of action will not” sufficE(wombly, 550 U.S. at 555. Section 1915 also

“accords judges not only the authgrib dismiss a claim based on an indisputably meritless lega
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theory, but also the unusual power to pierce the veil of the complaint’s factgglti@ies and
dismiss those claims whose factual contentions are clearly base®ésl.,’ 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, the Court will abide by the lesignding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefore, mat be liberally construedHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorneys ) (quoting Hughes v. Lott, 350 F.3d 1157,

1160 (11th Cir. 2003)). However, Plaintiff's unrepresented status will not excuse&kenista

regarding procedural ruledMcNeil v. United States508 U.S. 106, 113 (1993) (“We have never

suggested that procedural rules in ordinary civil litigation should be interpietasl to excuse
mistakes by those who proceed without counsel.”).
DISCUSSION
Plaintif f's Claims Against DefendantsAdams and Jordan
Section 1983 liability must be based on something more than a defendant’s supervis

postion or a theory of espondeat superior.® Bryant v. Jones, 575 F.3d 1281, 1299 (11th Cir.

2009); Braddy v. Fla. Dep't of Labor & Emp’t Sec., 133 F.3d 797, 801 (11th Cir. 1998). A

supervisor may be liable only through personal participation in the allegeditutomshl
violation or when there is a causal connection between the supervisor's conduct andy¢ide allg
violations. Id. at 802. “To state a claim against a supervisory defendant, the plaintiff tegst al

(1) the supervisor's personal involvement in the violation of his constitutional rightdg(2) t

% The principle thatespondeat superior is not a cognizable theory of liability under Section 1983 holds
true regardless of whether the entity sued is a state, muiticipal private corporation.Harvey v.
Harvey, 949 F.2d 1127, 1129-30 (11th Cir. 1992).
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existence of a custom or policy that resulted in deliberate indifference to ldahwiffs
constitutional rights, (3) facts supporting an inference that the supervisor dliteetenlawful
action o knowingly failed to prevent it, or (4) a history of widespread abuse that put th
supervisor on notice of an alleged deprivation that he then failed to correct.” Barr v. Gee, 4
F. App’x 865, 875 (11th Cir. 2011).

It appears Plaintiff seeks to holef2ndantsAdams and Jorddriable solely based on
their supervisory positionas Warden and Deputy Warden at Jenkins Correctional Facility
However, Plaintiff fails to present any facts indicating there is a causaécoym between any
actionsor inactionof these Defendantand the alleged violation of Plaintiff's constitutional
rights. He does not allege ththese Defendantsere personally involved in the conditions that
he complains of or that the conditions resulted from some customlioy flteseDefendants
promulgated or maintained. Plaintiff also fails to plausibly allegethieste Defendantdirected
the allegedly unlawful conditions or ignored a widespread history of abuse iadhislr In fact,
Plaintiff fails to makeany factal allegations againddefendantsAdams and Jordaret alone
even conclusory allegations that these Defendants were aware of or weralbhgresponsible
for the alleged violations of Plaintiff's constitutional rights. Accogiyn the Court should
DISMISS Plaintiff's claims against DefendanAdams and Jordan.

Il. Plaintiff's Failure to Protect Claim Against DefendantAdams

Plaintiff's conterion thatDefendant Adamwvas deliberately indifferent to his placement
in a dormitory with gang membeiraplicates the Eighth Amendment’s proscription against cruel
and unusual punishment. That proscription imposes a constitutional duty upon prison officials

take reasonable measures to guarantee the safety of prison in@Gatdaell v. Warden, FCI

* Robert Adams is indeed the Warden at Jenkins Correctional Facility. It appaaAdam Jordan is an
assistant or deputy Warden at this Facility, but Plaintiff does nonglissh between these dwmen’s
supervisory positions.
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Talladega 748 F.3d 1090, 109900 (11th Cir. 2014). While “[p]rison officials have a duty . . .
to protect prisoners from violence at the hands of other prisoners|, i]t is not, howeasr, e
injury suffered by one prisoner at the hands of another that translates iotostgutional

liability. . . .” Purcell ex rel. Estate of Morgan v. Toombs County, 400 F.3d 1313, 1319 (11t

—

Cir. 2005)(ellipses in original{quotingFarmer v. Brennarb11l U.S. 825, 833, 834 (1994)).

To show an Eighth Amendment violation, a plaintiff must “allege facts sufficietotw s
‘(1) a substantial risk of serious harm; (2) the defendants’ delibeditéerence to that risk; and

(3) causation.” _Lane v. Philbin, 835 F.3d 1302, 1307 (11th Cir. 2016) (qudatey50 F.3dat

1582). The Court assesses the first elem@ntsubstantial risk of serious harrunder an
objective standardCaldwell 748 F.3d at 1099. The objective component requires a plaintiff tg
show that the condition he complains of is sufficiently serious to violate the Eigh¢hdknent.

Hudson v. McMillian, 503 U.S. 1, 8 (1992); Chandler v. Crosby, 379 F.3d 1278;:92§91th

Cir. 2004).
The second elemenithe defendaris deliberate indifference to a substantial risk of
serious harm-has three components: “(1) subjective knowledge of a risk of serious harny;

(2) disregard of that risk; (3) by conduct that is more than mere negligefeerdbw v. West

320 F.3d 1235, 1245 (11th Cir. 2003) (citing McElligott v. Foley, 182 F.3d 1248, 1255 (11th Cif.

1999))° The “subjective knowledge of a risk of serious harm” component requires a defendgnt

®> Eleventh Circuit case law on whether a claim of deliberate indifferenceresdimore thargross
negligence” or “more thamere negligence” is contradictoryCompareGoebert v. Lee County, 510 F.3d
1312, 1327 (11th Cir. 200ANith Bingham v. Thomas, 654 F.3d 1171, 1176 (11th Cir. 2011 Méliton

v. Abston, 841 F.3d 1207, 1223 (11th Cir. 2016), the Eleventh Circuit found “more than mefe
negligence” to be the appropriate standard. 841 F.3d at 1223 n.2. Even so, atoleagiublished,
Eleventh Circuit cases peltelton have continued to use the “gross negligence” stand&ek, e.q.
Woodyard v. Ala. Dep't of Corr., 2017 WL 2829376 (11th Cir. June 30, 2&ifford v. Ford 2017 WL
2874517 (11th Cir. July 6, 201 73ee alsdHarris v. Prison Health Servs., 706 F. App’x 945, 951 (11th
Cir. 2017)(noting lack of clarity between “more than mere negligence” and “more thas gegbgence”




to have “actual knowledge that an inmate faced a substantial risk of seriojid’haCaddwell
748 F.3d at 1099.

Thus, “[tjo be deliberately indifferent a prison official must know of and disde@a
excessive risk to inmate health or safety; the official must both be aware drdacterhich the
inference could be drawn that a substantial risk of serious harm exists, and resmustaw

that inference.” Smith v. Req’l Dir. of Fla. Dep’t of Corr., 368 F. App’x 9, 14 (11th Cir. 2010)

(quoting Purcell 400 F.3d at 13120). “[S]imple negligence is not actionable under § 1983,

and a plaintiff must allegéa conscious or callous indifference to a prisoner’s rightdd.

(quoting Williams v. Bennett 689 F.2d 1370, 1380 (11th Cir. 1982¥ee alsoCarker v.

Galloway 352 F.3d 1346, 1350 (11th Cir. 2003) (“[M]erely negligent failure to protect an
inmate from attack does not justify liability under section 1983 . . . .”) (citationsnagehal
guotations omitted).

“[A]ln excessive risk of inmateninmateviolence at a jail creates alsstantial risk of
serious harmi. Purcell 400F.3dat 1320 “A prisoner has a right... to be reasonably protected
from constant threat of violence .. from his fellow inmates.”ld. at 1326-21 (citingWoodhous
v. Virginia, 487 F.2d 889, 890 (4th Cit973)). However, pison officials are not held liable for

every attack by one inmate upon anoth&tler v. Wainwright, 802 F.2d 39400 (11th Cir.

1986) nor are they guantors of a prisoner’'s safetyPopham v. Cityof Talladega 908 F.2d

1561, 1564 (11th Cirl990). Rather, a prison official must be faced with a known risk of injury
that rises to the level of a “strong likelihood rather than a mere possibilityreblef® failure to

protect an inmate can be saidctangitute deliberate indifferenceBrown v. Hughes, 894 F.2d

1533, 1537(11th Cir. 1990) Thus,to state an Eighth Amendment failure to protect clam,

and declining to decide issueHowever, becausie Eleventh Circuit explicitly addressed this issue in
Melton, this Court will apply the “more than mere negligence” standard.




plaintiff must show thathe defendanknew thatPlaintiff faced arisk of injury and that risk was
astrong likelihood.

Plaintiff fails to allege that DefendaAtdamsknew Plaintifffaced a specific threat toshi
safety. Plaintiff only allegesthat Defendant Adams was deliberately indifferent to Plaintiff's
safety because Plaintiff is disabled, whishbjected him to be th&arget of gang attacks
(Doc.6, p. 12.) Plaintiff does not even allege that he informed Defertiarns that hénad
been threatened withamm or thatany specific person or persons posed a threat to his safety. B
simply knowing that Plaintiff is disable®efendantAdamscould not have known th&tlaintiff
faced a risk of injury, much less that the risk of injury was a strong likelihdddreover,
Plaintiff has failed to plausibly allege that Defendahtiams drew such an inference.
Consequently, Plaintiff has failed to meet both the objective and subjective pfangsliberate

indifferenceto safetyclaim. SeeProctor v. Georgia ex rel. Olens, No. 5@¥-342 HL, 2013

WL 3063527, at *8 (M.D. Ga. June 17, 2013) (“Nowhere in the first amended complaint dog
Plaintiff specifically allege that any particular Defendant was ‘awarpeafiic facts from which
an inference could be drawn that a substantial risk of serious harm exists’ aadytisgiecific

Defendantalso ‘drew that inference)’(quotingCarter v. Galloway352 F.3d 1346, 1349 (11th

Cir. 2003)).
For all of these reasons, the Court shdDI&MISS Plaintiff's deliberate indifference
claim against Defendamtdams

[I. Plaintiff's Deliberate Indifference Claims Against Nurse Peacock and JohrDoe
Officers

Plaintiff's allegations against Nurse Peacock and the tha Doe officers also implicate
the Eighth Amendment. The standard for cruel and unusual punishment in the medical ¢

context embodied irthe principles expressed kstelle v. Gamble429 U.S. 97, 104 (1976), is

are




whether a prison official exhibits a deliberate indifference to the senmdcal needs of an
inmate. Farmer 511 U.S. at 828. However, “not every claim by a prisoner that he has not
received adequate medical treatment states a violation of the Eighth Amendrbantis v.
Thigpen 941 F.2d 1495, 1505 (11th Cir. 1991) (quotitsgelle 429 U.S. at 105). Rather, “an
inmate must allege acts or omissions sufficiently harmful to evidence dadilwedsference to

serious medical needs.Hill v. DeKalb Reg’l Youth Det. Ctr.40 F.3d 1176, 1186 (11th Cir.

1994).

Thus, in order to prova deliberate indifference to medical care clagimilar to any
other deliberate indifference claim, prisoner must(1) “satisfy the objective component by
showing that [he] had a serious medical neé?)';'satisfy the subjective component by showing
that the prison official acted with deliberate indifference to [his] serious aaledeed”; and

(3) “show that the injury was caused by the defendant’'s wrongful conduct.” Goebezev. L

County 510 F.3d 1312, 1326 (11th Cir. 2007). As to the first componemiedical need is
serious if it “has been diagnosed by a physician as mandating treatmigsit ane that is so
obvious that even a lay person would easily recognize the necessity for a dateotien.” Id.
(quoting Hill, 40 F.3d at 1187)Unde the secondsubjective component, the Eleventh Circuit

Court of Appealdas consistently required that “a defendant know of and disregard an excessiv

risk to an inmate’s health and safetyHaney v. City of Cumming, 69 F.3d 1098, 1102 (11th Cir.
1995). Thus, the subjective component requaesinmateto prove “(1) subjective knowledge
of a risk of serious harm; (2) disregard of that risk; (3) bgdect that is more than mere

negligence.”Melton v. Abston, 841 F.3d 1207, 1223 (11th Cir. 2016).

“Conduct that is more than mere negligence includes: (1) grossly inadequate2tare; (

decision to take an easier but less efficacious course of treatment; ameld{8xl care that is so

10




cursory as to amount to no treatment at aBihngham v. Thomas654 F3d 1171, 1176 (11th

Cir. 2011). Additionally, a defendant who “delays necessary treatment fonedical reasons”
or “knowingly interfere[s] with a physician’s prescribed course of treattnmay exhibit
deliberate indifferenceld. (citations omitted).

A. Nurse Peacock

Plaintiff contends he informeNurse Peacock after he was assaulted he was “seriousl|
injured” as a result of the attackas in pain, and needed to go to the hospital, yet she refused h
request for help. (Do, p. 8.) In fact, Plaintiff notes he received no medical treatment at all
after this assault. Accepting his contentions as true at this stage of litigakaontiffP
sufficiently alleges Nurse Peacock was deliberately indifferent to his serious medical needs

B. John Doe Officers

Plaintiff's allegations that two John Doe officavere aware he was injured and needed a
cane to walk, yet they took away Plaintiff's ca@gc. 6, p. 7)implicate the Eighth Amendment
and its proscription against deliberate indifference to serious medical nded®ver,Plaintiff
provides no details as to the John Doe officeidentities. A Plaintiff has already been
informed, federal courtgenerallydo not allow fictitious party pleadings. (Doc. 10, p. 3 (citing

Richardson v. Johos, 598 F.3d 734, 738 (11th Cir. 2010)A limited exception to this rule

exists “when the plaintiff's description of the defendant is so specific as‘td the very worst,
surplusage,” and thus, discovery would uncover the unnamed defendant’syidBithardson

598 F.3d at 738 (quotinBean v. Barber951 F.2d 1210, 121386 (11th Cir. 1992)); Daleo v.

Polk Cty. Sheriff, No. 8:11CV-2521-T30TBM, 2012 WL 1805501, at *6 (M.D. Fla. May 17,

2012) (citingDean 951 F.2d at 1215-16).
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IS




Given thatPlairtiff has been advisekde must provide more information as to the identity
of the two John Doe officers and has failed to do so, the Court could dismiss his clams$ aga
them. However, @Plaintiff arguablysets forthdeliberate indifferencelaims against the two
John Doe officers, the Couwtill provide him the opportunity to conduct discovery into the
identities of thesefficers The CourDIRECTS Plaintiff to advise the Court of the identities of
these two John Doe officers withsixty (60) daysof this Order. Plaintiff’s failure to do so shall
result in the dismissalwithout prejudiceof any putative claims against these tda@hn Doe
officers.

V. Plaintiff's Unrelated Claims

Plaintiff's initial assertions stem from events allegedigcurrirg in March 2017.
However, Plaintiff also sets forth everdiegedlyoccurring in June 2017. These June 2017
events are not related to Plaintiff's claims arising in March 2017, and the GoultiBISMISS
without prejudice Plaintiff's June 2017laims. A plaintiff may not join claims and various
defendants in one action unless the claims “arise out of the same transactiorencegusr
series of transactions or occurrences; and any question of law or fact commodeteradlants
will arise in the agon.” Fed. R. Civ. P. 20(a)Not only do Plaintiff's March 2017 and June
2017 claims involve different alleged violataasd violations his claims are not temporally
connected.Should Plaintiff seek to bring these claims, he must do so through atsejzarse of
action.

V. Plaintiff’'s Motion for Appointment of Counsel and Motion for Copies (Doc. 29)

Plaintiff has filedhis eighth Motion for Appointment of Counsel in this case. As the

Court has repeatedly informed Plaintifif this civil case, héas no constitutional right to the

appointment of counsel. Wright v. Langford, 562 F. App’x 769, 777 (11th Cir. 2014) (citing

12




Bass v. Perrin170 F.3d 1312, 1320 (11th Cir. 1999)). “Although a court may, pursuant to 2
U.S.C. § 1915(e)(1), appoint counsel for an indigent plaintiff, it has broad discretion in makin
this decision, and should appoint counsel only in exceptional circumstandegciting Bass

170 F.3d at 1320). Appointment of counsel in a civil case is a “privilege that is pistifieby
exceptional circumstances, such as where the facts and legal issues are so novdérrasoimp

require the assistance of a trained practition&oWwler v. Jones, 899 F.2d 1088, 1096 (11th Cir.

1990) (citing_Poole v. Lambert, 819 F.2d 1025, 1028 (11th Cir. 1987), and Wahl v. Mclver, 77}

F.2d 1169, 1174 (11th Cir. 1985)). The Eleventh Circuit has explained that “the key” fo

assessing whether counsel should be appointed “is whethg@rdhse litigant needs help in
presentinghe essential merits of his or her position to the court. Where the facts and rssues

simple, he or she usually will not need such helmMtDaniels v. Lee405 F. App’x 456, 457

(11th Cir. 2010) (quoting Kilgo v. Ricks, 983 F.2d 189, 193 (11th CB3))9

The Court has reviewed the record and pleadings in this case and finds noitesatept
circumstances” warranting the appointment of counsel. While the Court undersitands
Plaintiff is incarcerated, this Court has repeatedly found that “pris@ltersot receive special
consideration notwithstanding the challenges of litigating a case while iredad.érHampton
v. PeeplesNo. CV 614104, 2015 WL 4112435, at *2 (S.D. Ga. July 7, 2015). “Indeed, the
Eleventh Circuit has consistently upheld district courts’ decisions to refys@nément of

counsel in 42 U.S.C. § 1983 actions similar to this case for want of exceptional caccesst

Id. (citing Smith v. Warden, Hardee Corr. Inst., 597 F. App’x 1027, 1030 (11th Cir. 2015);

Wright, 562 F. App’x at 777; Faulkner v. Monroe Cty. Sheriff's Dep’'t, 523 F. App’x 696, 702

(11th Cir. 2013);McDaniels 405 F. App’x at 457; Sims v. Nguyen, 403 F. App’'x 410, 414

(11thCir. 2010);Fowler, 899 F.2d at 1091, 1096ndWahl, 773 F.2d at 1174). This case is not

13
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so complex legally or factually to prevent Plaintiff from presenting “therdsd merits of his
position” to the Court.In fact, Plaintiff's numerous pleadings reveal his ability to communicate
with the Court. For these reasons, the CRENIES Plainiff's Motion for Appointment of
Counsel.

Plaintiff also moves to obtain a copy of this Court’s Local Rules. The GRINTS
Plaintiff's Motion andDIRECTS the Clerk of Court to mail Plaintiff a copy of this Court’s
Local Rules. Plaintiff is advised thany future requests for copies shall be governethisy
Order, i.e., Plaintiff will have to pay for any further copies he may seek in thes ca

VI. Motion for Leave to Appeal in Forma Pauperis and Additional Motion for
Appointment of Counsel(Docs. 31, 32)

Plaintiff filed a motion to the Eleventh Circuit for the appointment of counsel actMa
22, 2018, (doc. 26), which was docketed in this Court as a notice of appeal as to the Cou
Order denying Plaintiff's motions for appointment of counsel, (doc. Z3aintiff later filed a
Motion for Leave to Appealn Forma Pauperis andan additionalMotion for Appointment of
Counsel in the Eleventh Circuit, and these Motions were also docketed in this Cags. 3D,

32.)

Plaintiff did not appeal my Order denying his underlying motion for the appointment of

counsel to presiding District Judge J. Randal Hall. Thus, the Order denying Pamdtfion

for appointment of counsel, (doc. 25), is not a final, appealable dégetHoward v. Blanchard

687 F. App’x 406, 4075th Cir. 2017) (noting difference between a magistrate judge’s denial o
a plaintiff's motion for appointment of counsel and a district judge’s denial of the $ar
purposes of appeal)ConsequentlyPlaintiff's filings before the Eleventh Circuit will likely be

dismissed due to lack of jurisdiction, and this CRUSMISSES Plaintiff’s Motion for Leave to

14




Appeal in Forma Pauperis and Motion for Appointment of Counsel as premdiurand
improvidently filed in this Court.
VII.  Leave to Appealin Forma Pauperis

Should the Court adopt my recommendation that Plaintiff's clageanst Defendants
Adamsand Jordarbe dismissed, the Court should also deny Plaintiff leave to appé&alima
pauperis as to the dismissed claitis Though Plaintiff has, of course, not yet filed a notice of
appeal, it would be appropriate to address these issues in the Court’s order of didheids&.
App. P. 24(a)(3) (trial court may certify that appeal is not takegood faith “before or after the
notice of appeal is filed”).

An appeal cannot be takémforma pauperis if the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. ApR4f)(3). Good faith in this

context must be judged by an objective standard. Busch v. CotiMglusig 189 F.R.D. 687,

691 (M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advanc

frivolous claim or argumentSeeCoppedge v. United States, 369 U.S. 438, 445 (1962). A claim

or argument is frivolous when it appears the factual allegations areydbaadless or the legal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993Stated another wan in forma pauperis action is
frivolous, andthus, not brought in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Based on the above analysis of Plaintiff's action, there are ndrinofous issues to
raise on appeal, and an appeal would not be taken in good faith. Thus, the CourD&ibYild

Plairtiff in forma pauperis status on appeak to any dismissed claims

® A certificate of appealability is not required in this Section 1983ractio
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CONCLUSION

For the reasons set forth aboV&ECOMMEND the CourtDISMISS Plaintiff's claims
against Defendantddams and Jordan. Additionally, the Court shdDEINY Plaintiff leave to
appealin forma pauperis as to these claims The Court DENIES Plaintiff's Motion for
Appointment of Counsel in this CourtGRANTS Plaintiffs Motion for Copies, and
DISMISSES as prematurely and improvidently filed Plaintiff's Motion for Leave to Appeal
Forma Pauperis and additional Motion for Appointment of Counsel before the Eleventh Circuit.

The CourtORDERS any party seeking to object to this Report and Recommendation tp
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the Complaint must also be included. Failure to do so will ateany
challenge or review of the factual fimgjs or legal conclusions of the Magistrate Jud§ee28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must be

served upon all other parties to the action.

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlDisdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Cort of Appeals for the Eleventh Circuit. Appeals may be made only from a fina
judgment entered by or at the direction of a District Judge. The OtRECTS the Clerk of

Court to serve a copy of this Report and Recommendation upon Plaintiff.
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REMAINING CLAIMS AND DEFENDANTS

As stated above, PlaintifStatesa colorable deliberate indifferenceclaim against
DefendantPeacock Consequently, a copy of Plaintiffs Recast Complaint, (doc. 6), and a cop
of this Order shall be served upon Defend@aticockby the United States Marshal without
prepayment of cost. In addition, the Cofinds Plaintiff also states a colorable deliberate
indifference claim against the two John Doe officers who escorted him to theainenit after
his alleged assault. Theo@t DIRECTS Plaintiff to provide the Court with the identities of
these two John Doe officevgthin sixty (60) daysof this Order. Should Plaintiff comply with
this directive, the Court automaticalBIRECTS service of Plaintiff's Recast Complaint and a
copyof this Order upon these two John Doe officamnd to add the names of these two John Doe
officers upon the record and docket of this cabethe event Plaintiff fails to comply with this
directive, the Court shoul®ISMISS without prejudice Plaintiff's claims against these two
John Doe officers. The Court also provides the following instructions to the partiasilthat
apply to the remainder of this action and which the Court urges the parties to readioand fol

INSTRUCTIONS TO DEFENDANT S’

Because Platiff is proceedingn forma pauperis, the undersigned directs that service be
effected by the United States Marshal. Fed. R. Ci¥(®(3). In most cases, the marshal will
first mail a copy of the complaint tdefendantdy first-class mail and reqgsethatdefendarg
waive formal service of summons. Fed. R. Civ4@l); Local R. 4.7. Individual and corporate
defendants have a duty to avoid unnecessary costs of serving the summons, and any

defendant who fails to comply with the request for waiver must bear the costs of psesvica

" The Court’s instructions to Defendants, rattrem only to Defendant Peacock, are issued in the event
Plaintiff complies with this Court’s directive to provide the idergita the two John Doe officeras a
copy of this Order would then be served upon the John Doe officers, and they would beactsde
Defendants
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unless good cause can be shown for the failure to return the waiver. Fed. R. Go)(B.
Generally, a defendant who timely returns the waiver is not required to atieveomplaint
until sixty (60) days after the date that the marshal sent the requestiver.wked. R. Civ. P
4(d)(3).

IT IS FURTHER ORDERED that Defendants are hereby granted leave of court to take
the deposition of Plaintiff upon oral examination. Fed. R. Civ3®aj2). Defendantsare
further advisd that the Court's standard Xd@y discovery period will commence upon the

filing of the last answer. Local R. 26.1. Defendants shall ensure that a@Veligcincluding

Plaintiff's deposition and any other depositions in the casepngpletedwithin that discovery
period.

In the event that Defendants take the deposition of any other person, Defem@ants
ordered to comply with the requirements of Federal Rule of Civil Procedure 30. AdfRiglint
likely not be in attendance for such a deposition, Defendants shall notify Plantihe
deposition and advise him that he may serve on Defendants, in a sealed envelope, witB)n ten
days of the notice of deposition, written questions Plaintiff wishes to propound to thesyitne
any. Defendants shall present such questions to the witness seriatim during theodedosd.

R. Civ. P. 30(c).

INSTRUCTIONS TO PLAINTIFFE

IT IS FURTHER ORDERED that Plaintiff shall serve upon Defendants or, if
appearance has been entered by counpah theirattorney, a copy of every further pleading or
other document submitted for consideration by the Court. Plaintiff shall ineltid¢he original
paper to be filed with the Clerk of Court a certificate stating the date on whigl artd corrdc

copy of any document was mailed to Defendamtsheir counsel. Fed. R. Civ..B. “Every
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pleading shall contain a caption setting forth the name of the court, the title a€tion, [and]
the file number.” Fed. R. Civ. RO(a).

Plaintiff is chargd with the responsibility ofmmediately informing this Court and

defense counsel of any change of address during the pendency of this actiohR.Lbtd.

Plaintiff's failure to notify the Court of a change in his address may result nmsdial of ths

case.

Plaintiff has the responsibility for pursuing this case. For exampldéaiift® wishes to
obtain facts and information about the case from Defendants, Plaintiff muskiniisabvery.
SeegenerallyFed. R. Civ. P. 26gt seq. The discoveryeriod in this case will expire 140 days
after the filing of the last answer. Local R. 26.1. Plaintiff does not need thespiermof the
Court to begin discovery, and Plaintiff should begin discovery promptly and complatairt
this time period. Local R. 26.1. Discovery materials shaolde filed routinely with the Clerk
of Court; exceptions include: when the Court directs filing; when a party seedsmaterials in
connection with a motion or response, and then only to the extent necesshryhen needed
for use at trial. Local R. 26.4.

Interrogatories are a practical method of discovery for incarcerated peSeeFed. R.
Civ. P. 33. Interrogatories may be served only guadyto the litigation, and, for the purposes
of the instant case, this means that interrogatories should not be directed to persons
organizations who are noamedas a defendant. Interrogatories are not to contain more tha
twentyfive (25) questions. Fed. R. Civ. B3(a). If Plaintiff wishes to propound meothan
twentyfive (25) interrogatories to a party, Plaintiff must have permission of thet.Cdér
Plaintiff wishes to file a motion to compel, pursuant to Federal Rule of CivieBuoe 37, he

should first contact the attorney for Defendants and try to work out the problemjnififPla
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proceeds with the motion to compel, he should also file a statement certifyingethads
contacted opposing counsel in a good faith effort to resolve any dispute about discodey. Fe
Civ. P.26(c); 37(a)(2)(A); local R. 26.7.

Plaintiff has the responsibility for maintaining his own records of the casPBlaititiff
loses papers and needs new copies, he may obtain them from the Clerk of Court at thee stan
cost of fifty cents ($.50) per pagef Plaintiff seeks copies, he should request them directly
from the Clerk of Court and is advised that the Court will authorize and require te
collection of fees from his prison trust fund account to pay the cost ohé copies at the
aforementioned rate of fifty cents ($.50) per page.

If Plaintiff does not press his case forward, the court may dismiss it for want o
prosecution. Fed. R. Civ. P. 41; Local R. 41.1.

It is Plaintiff's duty to cooperate fully in any discovery whiDefendantanay initiate.
Upon no less than five (5) days’ notice of the scheduled deposition date, Plaintifgbedir
and permit his deposition to be taken and shall answer, under oath or solemn affirmation,
guestion which seeks information relevant to the subject matter of the pentilomg d&iling to
answer questions at the deposition or giving evasive or incomplete responses to qudktions

not be tolerated and may subject Plaintiff to severe sancimhsding dismissal of this case

As the case progresses, Plaintiff may receive a notice addressed to “coureselrdf
directing the parties to prepare and submit a Joint Status Report and a PropogsddOrdet.
A plaintiff proceeding without counsel may prepare and file a undbtetatus Report and is
requiredto prepare and file his own version of the Proposed Pretrial Order. A plarhbffis
incarcerated shall not be required or entitled to attend any status oalpretderence which

may be scheduled by the Court.
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ADDITIONAL INSTRUCTIONS TO PLAINTIFF REGARDING
MOTIONS TO DISMISS AND MOTIONS FOR SUMMARY JUDGMENT

Under this Court’s Local Rules, a party opposing a motion to dismiss shaldilseave
his response to the motion within fourteen (14) days of its service. “Failursgonce shall
indicate that there is no opposition to a motion.” Local R. 7.5. Therefore, if Plamlsfftd
respond to a motion to dismiss, the Court will assume that he does not oppose the Defendd
motion. Plaintiff's case may be disrs&l for lack of prosecution if Plaintiff fails to respond to a
motion to dismiss.

Plaintiff's response to a motion for summary judgment must be filed within twenty
one(21) days after service of the motion. Local R. 7.5, 56.1. The failure to respamchta s
motion shall indicate that there is no opposition to the motion. Furthermore, each nfeterial
set forth in Defendants’ statement of material facts will be deemed admitted siesscally
controverted by an opposition statement. Should Def@sdfile a motion for summary
judgment, Plaintiff is advised that he will have the burden of establishing thermasof a
genuine dispute as to any material fact in this case. That burden camaotiée by reliance on
the conclusory allegations contained within the complaint. Should Defendants’ motion f
summary judgment be supported by affidavit, Plaintiff must file cotaftetavits if he desires
to contest Defendants’ statement of the facts. Should Plaintiff fail to file imgpafidavits
setting forth specific facts showing that there is a genuine dispute forammafactual assertions

made in Defendants’ affidavits will be accepted as true and summary judgmebé r@atered
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against Plaintiff pursuant to Federal Rule of Civil Procedure 56.

SO ORDERED andREPORTED and RECOMMENDED , this3rdday ofMay, 2018.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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