Helfrlkh v. Jackson Do¢.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
DOUGLAS HELFRICH
Plaintiff, CIVIL ACTION NO.: 6:17cv-123
V.

SGT. K. JACKSON

Defendant

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, currently incarceratedt &mith State Prisonin Glennville, Georgia, filed a
Complaint pursuant to 42 U.S.C. § 1983, contesting certain conditions aohimement
(Doc.1.) For the reasons set forth below, the CARBNIES Plaintiff's Motion for Leaveto
Proceedin Forma Pauperis. (Doc.3.) In addition,| RECOMMEND the CourtDISMISS
without prejudice Plaintiff's Complaint forfailure tofollow this Court’'s Ordey DIRECT the
Clerk of Court toCLOSE this caseand enter the appropriate judgment of dismissal CENY
Plaintiff leave to appeah forma pauperis.

BACKGROUND

Plaintiff filed his Complainton September 152017, and a Motion for Leave to Proceed
in Forma Pauperis shortly thereafter (Docs. 1, 3) On Octoberl6, 2017, the Court deferred
ruling on Plaintiff's in forma pauperis Motion and directed Plaintiff to file an Aended
Complaint and tae-file his Motion for Leave to Proceeh Forma Pauperis using the correct
form. (Doc. 4.) The Court warnedPlaintiff that a failure to properly amenaor file an

appropriaten forma pauperis Motion would result indismissal (Id.) Despite tlesewarnings
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Plaintiff failed to file any amendment to his Complaontsubmit an appropriate application for
leave to proceeih forma pauperis.
STANDARD OF REVIEW

Plaintiff seeks to bring this actian forma pauperis. Under 28 U.S.C. § 1915(a)(1), the
Court may authorize thiling of a civil lawsuit without the prepayment of fees if the plaintiff
submits an affidavit thaihcludes a statement of all of rassetsshows an inability to pay the
filing fee, and also includes a statement of the nabdfitbe action which show$athe is entitled
to redress. Even if the plaintiff proves indigence, the Court must dismiss the action if it ig
frivolous or malicious, or fails to state a claim upon which relief may be granted. 28 U.S.(
881915(e)(2)(B)(iX{ii). Additionally, pursuant to 28 U.S.C. 8 1915A, the Court must review a
complaint in which a prisoner seeks redress from a governmental entity. Uporciaeshing,
the Court must dismiss a complaint, or any portion thereof, tifiavasous or malicious, or fails
to state a claim upon which relief may be granted or which seeks monetafyfr@in a
defendant who is immune from such relief. 28 U.S.C. § 1915A(b).

The Court looks to the instructions for pleading contained in the Federal Rules of Ciy
Procedure when reviewing a Complaint on an application to praceftdma pauperis. See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amioagtbings] . . .
a short and plain statement of the claim showing that the pleader is entitled to)rélexd."R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circumstances). Further, a claim is frivolous under Section 1915(e)(2)(iB)(iis ‘without

arguable merit either in law or fact.’"Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).

\



Whether a complaint fails to state a claim under Section 1915(e)(2)(B)(0y&red by
the same standard applicable to motions to dismunder Federal Rule of Civil

Proceduré 2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under that

standard, this Court must determine whether the complaint contains “sufficcéurl fenatter,

accepted as true, to ‘state a clammrelief that is plausible on its face.’Ashcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labels and conclusions, and a formulaic cecitstithe
elements ofh cause of action will not” sufficeTwombly, 550 U.S. at 555. Section 1915 also
“accords judges not only the authority to dismiss a claim based on an indisputaldgss&gal
theory, but also the unusual power to pierce the veil of the compléactisal allegations and
dismiss those claims whose factual contentionsckz@rly baseless.”Bilal, 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, the Court will abide by the lesiginding principle that the gAddings of
unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefoe, must be liberally construeddaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorneys) (quotingHughes v. Lott, 35¢.3d 1157, 1160

(11th Cir. 2003)). However,Plaintiff's unrepresented status will not excuse nkissaregarding

procedural rulesMcNeil v. United Statess08 U.S. 106, 113 (1993) (“We have never suggested

that procedural rules in ordinary civil litigation should be interpreted so astsexnistakes by

those who proceed without counsel.”).




DISCUSSION

Dismissal for Failure to Fdlow this Court’'s Orders
A district court may dismiss a plaintiff's clainssia sponte pursuant to either Federal
Rule of Civil Procedure 41(b) (“Rule 41(b)”) or the court’s inherent authority to maitsge

docket. Link v. Wabash R.R. Co., 370 U.S. 628-31 (1962)" Coleman v. St. Lucie Cty. Jail

433 F. App’x 716, 718 (11th Cir. 2011) (citing Fed. R. Civ. P. 41(b)Baity K Agencies, Ltd.

v. M/V MONADA, 432 F.3d 1333, 1337 (11th Cir. 2005)). In particular, Rule 41(b) allows for

the involuntary dismsal of a plaintiff's claims where he has faitedcomply with the Federal
Rules of Civil Procedure, a court order,local rules. Fed. R. Civ. P. 41(bgeeColeman 433

F. App’x at 718;Sanders v. BarretNo. 0512660, 2005 WL 2640979, at *1 (11th Cir. Oct. 17,

2005) (citing_Kilgo v. Ricks, 983 F.2d 189, 192 (11th Cir. 1998))Local R. 41.1(b) (“[T]he
assigned Judge may, after notice to counsel of resaaidponte . . . dismiss any action . . . with

or without prejudice [for] willful disobedienc®r neglect of any order othe Court.).
Additionally, a district court’'Spower to dismiss is an inherent aspect of its authority to enforce

its orders and ensure prompt disposition of lawsuiBr8wn v. Tallahassee Police De05 F.

App’x 802, 802(11th Cir. 2006)(quoting Jones v. Grahanv09 F.2d 1457, 1458 (11th Cir.

1983)).
It is true that dismissal with prejudice for failurefedlow court orderds a “sanction . . .
applicable only in extreme circumstances” and requires that a“¢bufimake] a clear record of

willful conduct and (2) a finding that lesser sanctions are inadequBi@timore v. Jim Burke

! In Wabashthe Court held that a trial court may dismiss an action for failupeoecute “even without
affording notice of its intention to do so.” 370 U.S. at 633. Nonetheless, in thatchand, the Court
advised Plaintiff that his failure to respond test@ourt’s Order would result in dismissal of this action.
(Doc. 4.)




Motors, Auto., 300 F. Apx 703, 707 (11th Cir. 2008per curiam) (citingBetty K Agencies,

Ltd., 432 F.3d at 1339, and quoting Goforth v. Owens, 766 F.2d 1533, 1535 (11th Cir. 1985)).

see alsoMcintosh v. Gauthier, 182 F. App’x 884, 88y (11th Cir. 200% (same)(citing

McKelvey v. AT&T Techs., Inc., 789 F.2d 1518, 15a@ath Cir. 2008). By contrast, dismissal

without prejudice for failureto follow a court ordeis not an adjudication on the merits, and,
therefore, courts are afforded greater discretion imidsing claims in this manneSeeTaylor

v. Spaziano, 251 F. App’x 616, 619 (11th Cir. 20G&ealso Fed.R. Civ. P. 41(b)providing
that an involuntary dismissal for failure ¢omply with a court ordeis an adjudication on the
merits, unless the district courstates otherwisg; Brown, 205 F. App’x at 802 (noting that
dismissal without prejudice under Rule 41(b) is generally not an abuse of discretion)

While the Court exercises its discretion to dismiss cases with caution, dismisisel of
action without prejudice is warrante&eeBrown, 205 F. App’x at 80203 (upholding dismissal
without prejudicefor failure to prosecute Section 1983 claims, where plaintiff failed to follow
court order to file amended complaint and court had informed plaintiff that noncompliande cou

lead to dismissal)see alsoTaylor, 251 F. App’x at 62821 (upholding dismissawithout

prejudice for failure tdollow a court order and for failure fwrosecutewhere plaintiffs failed to
follow the court’'s specific instructions on how to amend their deficient complairigashs
submitting an amended complaint that contained the same deficiencies as tlad)ocfgidoon

v. Newsome, 863 F.2d 835, 830 (11th Cir. 1989) (upholding dismissal with prejudice for
failure to follow a court order of @ro se plaintiffs Section 1983 claim, where plaintiff,
proceedingn forma pauperis, failed to follow a discovery order and refused to comply with a

sanctions order).




This Court issued an Order directing Plaintiff to amend his Complaintfilncn
appropriate Motion for Leave to ProcesdForma Pauperis. (Doc. 4.) The Court warned
Plaintiff that failure to abide by these directives would result in dismissal ofakes cid. at
pp. 4-5.) However, Plaintiff failed to make either filing.Accordingly, the Court should
DISMISS without prejudice Plaintiffs Complaint for failure to follow this Court’s Orders.

Il. Leave to Appealin Forma Pauperis

The Court should also deny Plaintiéave to appeah forma pauperis. Though Plaintiff
has, of course, not yet filed a notice of appeal, it would be appropriate to addredsgnes in
the Court’s order of dismissal. Fed. R. App28(a)(3) (trialcourt may certify that appeal is not
taken in good faith “before or after the notice of appeal is filed”).

An appeal cannot be takemforma pauperis if the trial court certifieghat the appeal is
not taken in good faith.28 U.S.C. § 1915(a)(3Fed. R App. P 24(a)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, ¢

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim o

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993%tated another way, amn forma pauperis action is
frivolous, andthus, not brought in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th CR002) seedso Brown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
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Based on the above analysis RIfintiff's action,there are no nofrivolous issues to
raise on appeal, dranappeal would not be taken in good faith. Thhe, Court shouldENY
Plaintiff in forma pauperis status on appeal.

CONCLUSION

For the foregoing reasons, the CoDENIES Plaintiff's Motion to Proceedn Forma
Pauperis, (doc.3). Furthermore,] RECOMMEND the CourtDISMISS without prejudice
Plaintiff's Complairt, DIRECT the Clerk of Court t&€LOSE this caseand enter the appropriate
judgment of dismissaandDENY Plaintiff leave to appeah forma pauperis.

The CourtORDERS any party seeking to object to this Report and Recommendation
file specific written objections within fourteen (14) days of the date onhaiis Report and
Recommendation is entered. Any objections asserting that the Magistratdaliedig® address
any contention raised in the Complaint must also be included. Failure to do so will hateany
challenge or review of the factual findings or legal conclusions of the ivitgisludge.See

28U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objentigsts

be served upon all other parties to the action. The filing of objections is not a propeg vehi
through which to make new allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out aboveted Un
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejecidify m
whole or in part, the findings or recommendations made bitwstrate Judge. Objections not
meeting the specificity requirement set out above will not be considered byriatlisdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty dowethe United

States Court of Appeals for the Eleventh Circuit. Appeals may be made only framal a fi




judgment entered by or at the direction of a District Judge. Cchet DIRECTS the Clerk of
Court to serve a copy of this Report and RecommendationRipaontiff.
SO ORDERED and REPORTED and RECOMME NDED, this 22nd day of

November, 2017.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




