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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
JAMES PULLINS
Plaintiff, CIVIL ACTION NO.: 6:17cv-132

V.

CONSWAYLA TARVER,

Defendant

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, whois currentlyhoused atHays State Prison in Trigieorgia,filed this cause
of action pursuant to 42 U.S.C. § 1988pntesting certairconditions of his confinement
(Doc. 1.) After his case was transferred to this District, (docaBY in response to this Court’s
Order directing him to amend using the approprideztion1983 complaintform, (doc. 9),
Plaintiff submitted theAmended Complainpresently before the Court, (doc. 10For the
reasons set forth belowhe Court DISMISSES AS MOOT Plaintiff's Motion to Appoint
Counsel andENIES his Motion to Proceedn Forma Pauperis. (Docs. 11, 13 Additionally, |
RECOMMEND that the CourDISMISS WITHOUT PREJUDICE this actionas time barred

by the applicable statute of limitatiahd further RECOMMEND thatthe CourtDIRECT the

1 A “district court can only dismiss an action on its own motion as long as ttedore employed is fair.

. .. To employ fair procedure, a district court must generally providelahwifd with notice of its intent

to dismiss or an opportunity to pnd.” Tazoe v. Airbus S.A.S., 631 F.3d 1321, 1336 (11th Cir. 2011)
(citations and internal quotations marks omitted). A MagistrateelsidReport and Recommendation
("“R&R") provides such notice and opportunity to resporeeShivers v. Int'l Bhd. of kec. Workers
Local Union 349 262 F. App’x 121, 125, 127 (11th Cir. 2008) (indicating that a party has notice of &

district court’'s intent tesua sponte grant summary judgment where a magistrate judge issues a repoft
recommending theua sponte granting ofsummary judgment); Anderson v. Dunbar Armored, Inc., 678
F. Supp. 2d 1280, 1296 (N.D. Ga. 2009) (noting that R&R served as notice that claims wesudd be
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Clerk of Court toCLOSE this case and enter the appropriate judgment of dism@&ssHDENY
Plairtiff leave to appeain forma pauperis.
BACKGROUND

Plaintiff originally filed this action seeking leave to procerd forma pauperis.
(Doc.13) Plaintiff's Amended Complaintike his original Complaint;enters on allegedse of
excessive force by Defendant, a correctional offiaerGeorgia State Prison in Reidsville,
Georgia (Docs. 1, 10.) In his Amended Complaint, Plaintiff states that on July 8, 2014,
approximately 12:3@.m., Defendantstabbed him in the face thia pen as he was leaving the

Reidsville prisonchow hall. (Doc. 10,pp. 4-5.) Plaintiff avers the alleged use of excessive

force lefthim with a puncture wound on the left side of his face that required medical attentiop.

(Id.) Plaintiff filed a grizvance that was forwarded to the Georgia Department of Correctiong
(“GDC") Internal Investigations Unit on July 22, 2014d. @t p. 7.) Plaintiff asserts he received
no furtherresponse fronthe GDC thereaftethushe filed a second grievanoa April 14, 2016
inquiring as to the status of his first grievancéd. at pp. 78.) After filing his second
grievance, Plaintiff was informed that his first grievancel baen partially granted. Id))
Plaintiff seeks monetary damageswell as injunctivealief. (d. at p. 5.)
STANDARD OF REVIEW
Under 28 U.S.C. § 1915(a)(1), the Court may authorize the filing of a civil lawsui

without the prepayment of fees if the plaintiff submits an affidavit that includestement of all

sponte dismissed). This Report and Recommendation constitutes fair notice ttffPlaat his sui is
barred and due to be dismissed. As indicated below, Plaintiff will h&egportunity to present his
objections to this finding, and the District Court will reviel® novo properly submitted objections.
See28 U.S.C. § 636(b)(1); Fed. R. Civ. P2;%ee alsdGlover v. Williams No. 1:12CV-3562TWT-
JFK, 2012 WL 5930633, at *1 (N.D. Ga. Oct. 18, 2012) (explaining that magistrate judgetsamgpo
recommendation constituted adequate notice and petitioner’'s opportunitg tbjctions provided a
reasonable opportunity to respond).




of his assets and shows an inability to pay the filing fee and also include®mesit of the
nature of the action which shows that he is entitled to redress. Even if the plaiotés
indigence, the Court must dismiss the action if it is frivolous or malicious, or failatéoasclaim

upon which relief may be grante@8 U.S.C. 88 1915(e)(2)(B)&{ii). Additionally, pursuant to

28 U.S.C. § 1915A, the Court must review a complaint in which a prisoner seeks redress frof

governmental entity. Uposuch screening, the Court must dismiss a complaint, or any portio

thereof, that is frivolous or malicious, or fails to state a claim upon whict nedig be granted
or which seeks monetary relief from a defendant who is immune from such 2#df.S.C. §
1915A(b).

When reviewing a Complaint on an application to procaddrma pauperis, the Court is
guided by the instructions for pleading contained in the Federal Rules of CivddRrec See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amio&gtbings] . . .
a short and plain statement of the claim showing that the pleader is entitled to)rélexd."R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circumgances). Further, a claim is frivolous under Section 1915(e)(2)(B)(i) f ‘without

arguable merit either in law or fact.’"Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 1915(e)(2)(B)(0y&red by
the same standard applicable to motions to dismiss under Federal Rule of CivduReoce

12(b)(6). _Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Uhdestandard,

this Court must determine whether the complaint contains “sufficient factual neaitepted as

true, to ‘state a claim to relief that is plausible on its fac&shcroft v. Igbal, 556 U.S. 662, 678

(2009) (quoting Bell Atl. Corp. v. Twably, 550 U.S. 544, 570 (2007)). A plaintiff must assert
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“more than labels and conclusions, and a formulaic recitation of the elements of afcacitson

will not” suffice. Twombly, 550 U.S. at 555. Section 1915 also “accords judges not only thg

A%

authaity to dismiss a claim based on an indisputably meritless legal theory, buhalanusual
power to pierce the veil of the complaint’s factual allegations and dismiss thoss alhose

factual contentions are clearly baselesBifal, 251 F.3d at 134f9quotingNeitzke v. Williams

490 U.S. 319, 327 (1989)).
In its analysis, the Court will abide by the lesignding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefore must be liberally construeddaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorneys .”) (quotingHughes v. Ldt 350 F.3d 1157,

1160 (11th Cir. 2003)). However, Plaintiff's unrepresented status will not excuse&kenista

regarding procedural ruledMcNeil v. United States508 U.S. 106, 113 (1993) (“We have never

suggested that procedural rules in ordinary civil litigation should be interpetasl to excuse
mistakes by thoselo proceed without counsel.”).
DISCUSSION

DismissalPursuant to the Statue of Limitations

Plaintiff raises an Eighth Amendment constitutional claim for Defendantgeallase of
excessiveorce but his claim is barred by the applicable statute of limitations. Constitutiong|
claims brought pursuant to Section 1983 “are tort actions, subject to the statumgadiolns
governing personal injury actions in the state where th@88 action has been broughPowell
v. Thomas, 643 F.3d 1300, 1303 (11th Cir. 2011). Georgia has-gevctatute of limitations

for personal injury actions. O.C.G.A. 838B3. Although state law determines the applicable




statute of limitations, “[flederalaw determines when the statute of limitations begins to run.”

Lovett v. Ray, 327 F.3d 1181, 1182 (11th Cir. 2003). As a general rule, “the statute

limitations does not begin to run until the facts which would support a cause of action g
apparent or should be apparent to a person with a reasonably prudent regard for hisldights.”
“To dismiss a prisones complaint as timéarred prior to service, it must appear beyond a doubt
from the complaint itself that the prisoner can prove no set of facts which waitt aastatute

of limitations bar” Moore v. Chamberlain, 559 F. App’x 969, 970 (11th Cir. 2Q&#)ng

Hughes v. Lott, 350 F.3d 1157, 1163 (11th Cir. 2003)).

Plaintiff describes events occurring no later than July 20Blaintiff's Amended
Complaint makes clear, ithreeseparate sections, that the operative dathis case is July 8,
2014 when Defendant allegedly attacked him with a.pefDoc. 10, pp. 4, 5.)However,
Plaintiff does not allege that he was unaware of the facts surguhd claims at that time, nor
does he allege any facts to suggest he discovered this information at a latarhaaetore, the
statute of limitations began to runJaly 2014 the latestlate Plaintiff claims the subject event
occurred Because Platiff did not file his originalComplaint in this case untBeptember 28
2017, which is more tharthree yearsafter the event in questipflaintiffs Complaintand
Amended Complaint arentimely filed pursuant to the applicalilgo-yearstatute oflimitations
period. Given thespecific date and oneoff nature of the alleged unlawful use of force

Plaintiffs Amended Complaint makes clear that his action is time barred.

2 Moreover, Plaintiffs original Complaint alleges the same date, July 8, 2014egatay on which

Defendant attacked him with a periDoc. 1, p. 3.) Indeed, in its Order directing him to amend his
Complaint using the@roper form, the Court foreavned Plaintiff that the event giving rise to his claim
appeared to be outside the applicable statute of limitations window. (Doc. 9, p. 4.)
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However, Raintiff timey filed his firstgrievance, which could serve to tttle statute of
limitations period. “As a general matter, equitable tolling pauses the runfimg ®olls,” a
statute of limitations when a litigant has pursued his rights diligently but some diteagr

circumstance prevents him from bringing a tiynattion.” Lozano v. Montoya Alvarez,

US. _ , 134 S. Ct. 1224, 12&P (Mar. 5, 2014). The Prison Litigation Reform Act
(“PLRA”) requires an inmate to exhaust all available administrative remediex® b#ing sulit.

42 U.S.C. § 1997e(a)in Lealv. Georgia Department of Correctigiise Eleventh Circuit Court

of Appeals “decline[d] to decide in the first instance the legal issue of whiienandatory
exhaustion requirement of 42 U.S.C. § 1997e(a) and the actual exhaustion of remedies I
prisoner will operate to tbthe statute of limitations.”254 F.3d 1276, 1280 (11th Cir. 2004ge

alsoWalkerv. United States196 F. App’x774, 777(11th Cir. 2006)stating in aBivenscase

thatthe court has “declined to decide whether the statuterafations is tolled in a § 1983 case
while a petitioner is pursuing administrative remedie)hile | recognizehat Eleventh Circuit
precedenthas not addressed this issue direcllyconclude that the applicable statutof
limitations was tolled while Plaintiff pursued his administrative remedies. OthertsColi

Appeals agree.Nickolich v. Rowe, 299 F. App’x 725, 72Z% (9th Cir. 2008) (finding that,

given California’s tweyear statute of limitations, a state prisomeSection 1983 deliberate
indifference claim was not barred by the statute of limitations, where the innmateecwed his
prison grievance process immediately after his claim accrued and filen@aaat within two

years of completing the mandatory gaece process)ohnson v. Rivera, 272 F.3d 519, 522

(7th Cir. 2001) (holding that a federal court relying on the lllinois statute of tiongin a
Section 1983 case must toll the limitations period while a prisoner completes the adtivais

grievane@ process)Brown v. Morgan, 209 F.3d 595, 596 (6th Cir. 2000) (concluding that tolling
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is appropriate while prisoner completes mandatory exhaustion requireméias)s v.
Hegmann 198 F.3d 153, 157-59 (5th Cir. 1999) (sarhe).

Nevertheless, there is ting before this Court which indicates the exhaustion of
Plaintiff's administrative remedies toatearly fifteen months’ timéo completeto render this
cause of action timely filed As noted above, the statute of limitations in this case began to ru
on July 8, 2014, the date of the alleged pen attaBhkaintiff filed a grievance concerning the
allegations in hismendedComplaint that same month, which was later forwarded to the GDC'g
Internal Investigations Unit on July 22, 2014Plaintiff filed his original Complaint on
September 28, 201Mmeaningthat, in order for this case to be deemed timely filed under
equitable tolling, the exhaustion of his administrative remedies must havefrakeduly 2014,
when he filed his grievancantil September 28, 2015, a period of approximately fifteen months
However, the GDC'’s grievance procéssm initial filing through final appeal takes at most 157
days, far shorof the fifteen months needed to render Plaintiff's case titheee Shaw v.

Toole No. 6:14CV-48, 2015 WL 4529817, at *5 (S.D. Ga. July 2@15), report and

3 See alsqQuilling v. Humphries, No. 4:10cv40WS, 2010 WL 4783031, at *1 (N.D. Fla. Nov. 17,
2010) (referring a case back to the magistrate judge because it could notrimnddtéhat the statute of
limitations necessarily barred the plaintiff's claims); &aldwin v. Benjamin No. 5:09-CV-372(CAR),
2010 WL 1654937 (M.D. Ga. Apr. 23, 2010) (recognizing that the Eleventh Circuit hadopted a rule
regarding the effect of exhaustion on tolling, but noting that the exhaustiairement may operate to
toll the statute of limitatios).

4 That Plaintiff filed a second grievance on April 14, 2016, is of no moment. UndéDiiés Standard
Operating Procedure, Plaintiff was required to file an appeal no moredhan (7) days from the daié
the Wardeis responsdo the grievance Shaw 2015 WL 4529817t *5. Plaintiff indicateghat he did
not file an appeal after his initial grievance was forwdrttethe Internal Investigations Unit on July 22,
2014, and instead waited neatlyenty months to file a subsequent grievance abwi lack of further
response from the GDC to his initial grievan¢®oc. 1, pp. #8.) Becausahe PLRA requires Plaintiff
to file an appeal to properly exhaust, he may not avail himself of equitable tolliege he failedo
follow the requisite grievance procedwnd filed an untimely second grievance appealing the lack of
relief graned from the initial grievance.SeeBryant v. Rich 530 F.3d 1368, 1378 (11th Cir. 2008)
(“[P]risoners mustproperly takeeach step within the administrative procesgiiiternal quotes and
citation omitted) Shaw 2015 WL 452981t *5 (noting that gevanceanust be filedno later thanl0
days from thalategiving rise tothe grievance).
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recommendation adopted, 2015 WL 5025478 (S.D. Ga. Aug. 24, 201&jing to anddiscussing
the GDC'’s Standard Operating ProcedutB05—-0001,which sets forth theequiredgrievance
procedure thawvaseffective at the time Plaintiffs Complaint argse

Thus, the Court shoulBISMISS Plaintiff's caseas precluded by the applicable statute
of limitations.
Il. Leave to Appealin Forma Pauperis

The Court should also deny Plaintifave to appeain forma pauperis.> Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be apatefriaddress these
issues in the Court’'s order of dismissal. Fed. R. ApR4Ra)(3) (trial court may certify that
appeal is not take in good faith “before or aftex hotice of appeal is filed”).

An appeal cannot be takemforma pauperis if the trial court certifieghat the appeal is
not taken in good faith.28 U.S.C. § 1915(a)(3); Fed. R. App. 2 (a)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, ¢

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993An in forma pauperis action is frivolous and, thus,
not brought in good faith, if it is “without arguableent either in law or fact.” Napier v.

Preslicka 314 F.3d 528, 531 (11th CR002); edso Brown v. United States, Nos. 407CV085,

403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

®> A certificate of appealablity is not required in thsn-habeasaction.
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Based on the above analysis RIfintiff's action,there are a nonfrivolous issues to
raise on appeal, and appeal would not be taken in good faitihus,the Court should deny
him in forma pauperis status orappeal.

CONCLUSION

For the foregoing reasons, the CoSMISSES AS MOOT Plaintiff's Motion to
Appoint Counsel an@ENIES Plaintiff's Motion to Proceeth Forma Pauperis. (Docs. 11, 13.
Additionally, | RECOMMEND that the CourDISMISS WITHOUT PREJUDICE this action
as time barred by the applicable statute of limitationsurtherRECOMMEND that the Court
DIRECT the Clerk of Court toCLOSE this case and enter the appropriate judgment of
dismissalendDENY Plaintiff leave to appeah forma pauperis.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objectiasserting that th®lagistrateJudgefailed toaddres
any ontention raised in the Complaimustalsobe included.Failure to do so will bar any later
challenge or review of the factual find® or legal conclusions of the Magistratelde. See28

U.S.C. 8§ 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985)opy of the objections must be

served upon all other parties to the action. The filing of objections is not a proper vehiq
through which to make new allegations or present additional evidence.

Upon receipt of ®jections meeting the specificity raggment set out above, a United
States District Judgeill make ade novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings eecommendations made by thiagistrate ddge. Objections not

meeting the specificity requirement set out\abwill not be considered by a Distriaidhe. A

e



party may not appeal a Magistrate Judgeeport and recommendation directly to the United
StatesCourt of Appeals for the Eleventh Circuit. Appeals may be made only from a final
judgment entered by or at the direction of a District Judjee Court DIRECTS the Clerkof
Court to serve a copy of this Report and Recommendation upon the Plaintiff.

SO ORDERED andREPORTED and RECOMMENDED , this 20thday of December,

_ ’;&/./ 1 ,éé’f_

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2017.
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