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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION
BRIAN WEST,
Plaintiff, CIVIL ACTION NO.: 6:18cv-55
V.

DR. MARK WINCHELL,

Defendant

ORDER AND MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, currently incarcerated at Georgia State Prison in Reidsvillergize filed this
42 U.S.C. § 1983 Complaint, as amendgmhcerning certain medical care he received while
incarcerated Doc.4. Plaintiff also filed two Motions for Help to Meet Service Requirements
Docs. 10, 14. The Court now conducts the requisite screening of Plaintiffs Amended
Complaint and supplements. 28 U.S.C. 81915A. For the reasons whiet follo
RECOMMEND the CourtDISMISS with out prejudice Plaintiff's claims,DIRECT the Clerk
of Court toCLOSE this case and enter the appropriate judgment of dismassDENY
Plaintiff in forma pauperis status on appeall DENY as mootPlaintiff's Motions for Help to
Meet Service Requirements. Docs. 10, 14.

BACKGROUND

Plaintiff filed his initial Complaint and numerous medical records on April 30, 2018, doc

1, and filed an Amended Complaint as a matter of right on May 15, 2018, doc. 4, which

incorporates many of the attachments to the original Comglalaintiff's claimsarise from a

1 The facts in this section are drawn from Plaintiff's Amended Complaic. 5. SeeFritz v.
Standard Sec. Life Ins. Co. of New York, 676 F.2d 1356, 1358 (11th Cir. 1982) (“Under the Federal
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shoulder manipulation procedubefendanperformed on Aigust23, 2016 and followp care
Defendanprovided after thaprocedure. Plaintiff statesdlprocedure and followp care
causechim permanent muscle damage, disfiguremerakness, angain in his left shoulder

area Doc. 4 at 7. Plaintiff asserts a claim for deliberate indifference under § 1983 as well as
statelaw claims of negligence and battery.

Specifically,Plaintiff contendDefendant Winchella private orthopedic surgeon under
contract with the Georgia DepartmentGdrrectionsjnitially performed surgery on his left
rotator cuff on April 12, 2016 at Georgia State Prisdd. at1, 2. Subsequent to this operation,
Plaintiff developed a “frozen shoulder” due to insufficient physical theragyP&fendant told
Plairtiff that he needed to undergo a shoulder manipulation to fix this iskle.At that point,
Plaintiff claims his shoulder did not have any significant impairmesisie from a slight loss of
motion and a little pain Id.

Plaintiff consented to a “feshouldemanipulatiori and went in for that procedure on
August 23, 2016 Id. at 2-6. Upon arrival, Plaintiff was told by medical personnel that Dr.
Winchell was going to conduct the manipulation by hand and that no equipment would be
utilized for the procedure.ld. Prior to beingsedatedPlaintiff saw “a heavy looking piece of
black medical equipment sittirign the operating table].”Id. Plaintiff asserts that Defendant
used this medical equipment during the manipulation without Plaintiff’'s conddnt.Plaintiff
awoke following the manipulation and was tblgmedical personnehat Defendant broke up
“adhesive capsulitis” in his shouldeld. at 3. At this point, Plaintiff was in “extreme pain”
and was taken back to his cell without any pain medication or follow-up treatnigentAfter

the procedure anghile back in his cell, Plaintiff removed his jumpsuit and observed that his

Rules, an amended complaint supersedes the original complaint.”).




shoulder and elbow were swollen, that his left shoulder muscles e@rgpletely gong and
that his left arm hung approximately an inotver than his right arm.1d.

Plaintiff was still in extreme pain when hextsaw Defendant on August 30, 2016 for a
follow up, and the abnormalities in his arm were still presddt. When Plaintiff told
Defendant of his injuries, Defendant respond@d] du’re such a big baby, if you don’t work
your shoulder you're going to have a frozen shoulder the rest of your life, work youteshoul
until you start therapy.”ld. Plaintiff further states Defendant did ngitysically examine
Plaintiff during this followup appointment Id. Plaintiff alleges Defendant refused to treat his
swelling or attenuated arm or his subsequent pain and only recommended physical therapy to
Plaintiff. 1d. at 4. Plaintiff further alleges Defendanisrepresentethat Plaintiff had full
range of motion following his August 23, 2016 adjustmerRlaintif’'s medical records 1d.

Plaintiff pursued physical therapy but had continued pain and limited motion in his
shoulder, worse than what was present prior to his manipulatoshrat 4-5. On October 18,
2016, Plaintiff returned to Dr. Watell, who stateéPlaintiff was not effectively working his
shoulder to avoid atrophy, and warned that Plaintiff would have a frozen shoulder festtbe r
his life without adequately working the shoulded. at 5. Plaintiff informed Dr. Winchell that
his shoulder was not frozen, but he believed something was out of place, and he requested ar]
MRI. Dr. WinchellrejectedPlaintiff's request for an MRoncluding an MRI was not
necessaryhut ordered aelectromyogram EMG”) on Plaintiff's shoulder. Plaintifinderwent
an EMG on December 27, 2016 and visited Defendant on February 14, 2017 to go over the
results of that test.ld. Defendant stated that Plaintiff's injuries came from nerve damage in hig

neck as a resultf mot properly working his shoulder follang the manipulation.id. at 6.




Plaintiff grieved Defendant’s refusal to order an MRt his grievance was deniedd.
at 7. Plaintiff saw a differemtoctor on May 1, 2017 at Augusta State Medical Prison who told
Plaintiff that he had dead muscleshis neck and ordered an MRI on that aréd. Plaintiff
did not consent to the MRI on his neck because he did not believe his neck was connected wif
the symptoms he was experiencinffl. Plaintiff contends thags of the day he filed his
Complaint,he had continued lack of motion in his shoulaled numbness and tingling in his left
hand and that his clavicle, scapula, and shoulder were out of pldce.

Plaintiff contendDefendant was deliberately indifferent to Plaintiff’'s serious medical
needs following his surgery, in violation of Plaintiff’'s Eighth Amendment rights at 8.
Plaintiff further contends Defendant’s unauthorized use of medical equipment dsring hi
procedure constitutes a battery under statedad/ that Defendant was negligent by breaching
his duty of care to Plaintiff during the manipulatioid. Plaintiff sues Defendant in his
individual and official capacities, it 1, and requests declaratorglamunctive relief along
with compensatory, punitive, and nominal damagestiél. Plaintiff also seeks to effectuate
service under the Georgia Tort Claims Act. O.C.G.A. 8§ 50-21-26.

STANDARD OF REVIEW

Plaintiff bringsthis actionin forma pauperis. Doc. 5 PRursuantto 28 U.S.C. § 1915A,
the Court must review a complaint in which a prisoner seeks redress from a goualmmnity
or the employee of a governmenrgaltity. Upon such screening, the Court must dismiss a
complaint, or any portion thereof, that is frivolooglicious, fails to state a claim upon which
relief may be grantedr which seeks monetary relief from a defendant who is immune from

such relief. 28 U.S.C. § 1915A(b).
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The Court looks to the instructions for pleading conthinethe Federal Rules of Civil
Procedure when reviewing a Complaint on an application to procdéeana pauperis. See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amongdlotigs] . . .
a short and plain statement bétclaim showing that the pleader is entitled to relief.”); Fed. R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limigddle set
of circumstances). Further, a claim is frivolous und&®85(e)(2)(B)(i) “if it is ‘without

arguable merit either in law or fact.”"Napier v. Preslicka, 314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under § 1915(e)(2)(B)(ii) is geddry the
same standard applicable to motions to dismiss under Federal Rule of Civil Pedc{t)i6).

Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under that standard, this Cour

must determine whether the complaint contains “sufficient factatter, accepted as true, to

‘state a claim to relief that is plausible on its faceAshcroft v. Igbal, 556 U.S. 662, 678 (2009)

(quoting_ Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A plaintiff must assert “more

than labels and conclusiora)d a formulaic recitation of the elements of a cause of action will
not” suffice. _Twombly, 550 U.S. at 555. Section 1915 also “accords judges not only the
authority to dismiss a claim based on an indisputably meritless legal theorlgdititeaunusual
power to pierce the veil of the complaint’s factual allegations and dismiss thmse whose

factual contentions are clearly baseles&ilal, 251 F.3d at 1349 (quotindeitzke v. Williams

490 U.S. 319, 327 (1989)).
In its analysis, the Court will atk¢ by the long-standing principle that the pleadings of
unrepresented parties are held to a less stringent standard than those dréifitedeys and,

therefore, must be liberally construediaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.




Harris 437 F.3d 1107, 1110 (11th Cir. 200616 se pleadings are held to a less stringent
standard than pleadings drafted by attorneys. . . .” (quoting Hughes v. Lott, 350 F.3d 1157, 11
(11th Cir. 2003)). However, Plaintiff's unrepresented status will not excusakesstegarding

procedural rules.McNeil v. United States508 U.S. 106, 113 (1993) (“We have never

suggested that procedural rules in ordinary civil litigation should be interpretesits excuse
mistakes by those who proceed without coungel.”
DISCUSSION

Plaintiff asserts a claim for deliberate indifference in violation of the EighthnAlment
to the United &tesConstitution under 8 1983 as well as state-claims of negligence and
battery Doc. 4 at 8.
l. Eighth Amendment Deliberate Indifference Claim

Plaintiff asserts Defendant was deliberately indifferent to Plaintiffisggmedical
needsn the course of performing theug§ust23, 2016 shoulder manipulation and during follow-
up care after thgirocedure Id. Plaintiff assertshis claim under 8§ 1983 and alleges
Defendant’s conduct violated the Eighth Amendment to the @aiish.

The standard for cruel and unusual punishment in the medical care context, embodied

the principles expressed Estelle v. Gamble429 U.S. 97, 104 (1976), is whether a prison

official exhibits a deliberate indifference to the serious medical needs finate. Farmer v.

Brennan511 U.S. 825, 828 (1994). However, “not every claim by a prisoner that he has not

2 Plaintiff asserts his deliberate indifference claim against Defendai official and individual
capacity. Doc. 4 at 1.As explained below, Plaintiff fails to state a cognizable deliberdiBfénence
claim against Defendant, regardless of whethatclaim is asserted against Defendant in his official or
individual capacity. The Court notes, however, thatenif Plaintiff's claim were cognizable, any claim
against Defendarit his official capacityfor money damageshould be dismissed under the Eleventh
Amendment. Agit against a state actor in his official capacity is effectively a suit aghastate

itself, and the state is immune from such suits under the Eleventh AmendAlden v. Maine, 527

U.S. 706, 712-13 (1999)Vill v. Mich. Dep'’t of State Police, 491 U.S. 58, 67 (1989).
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received adequateedical treatment states a violation of the Eighth Amendmehi&iris v.
Thigpen, 941 F.2d 1495, 1505 (11th Cir. 1991) (quoEstelle 429 U.S. at 105). Rather, “a
prisoner must allege acts or omissions sufficiently harmful to evidencerdétitiedifference to

serious medical needs.Estelle 429 U.S. at 106. In order to prevail on a deliberate

indifference claim under the Eighth Amendment, a prisoner must show threatde(hean
objectively serious medical need; (2) a defendant’s subjectivbedsk indifference to that

need; and (3) an injury caused by the defendant’s indifference. Goebert voursg,G10

F.3d 1312, 1326 (11th Cir. 2007).

“Mere negligence in diagnosing or treating a medical condition is an insuffizasrd for
groundng liability on a claim of medical mistreatment under the Eighth Amendimehtlams
v. Poag, 61 F.3d 1537, 1543 (11th Cir. 1995Medical malpractice does not become a
constitutional violation merely because the victim is a prisbnétstelle 429 U.Sat 106
Additionally, “it is well established that a difference in opinion or a disageeebetween an
inmate and prison officials as to what medical care is appropriate for hsupartgondition

does not state a claim for deliberate indifference to medical negltshhh v. Cochran, i@l

Action No. 13-0001, 2013 WL 5755189, at *9 (S.D. Ala. Oct. 22, 2013). “The question of
whether governmental actors should have employed additional diagnostic techniques af for
treatmentis a classic example of a matter for medical judgment’ and therefore not an

appropriate basis for grounding liability under the Eighth Amendme@wen v. Corizon

Health Inc, 703 F. App’x 844, 849 (11th Cir. 201(ft. cits. omitted) (citindAdams v. Poag, 61

F.3d 1537, 1545 (11th Cir. 1995))‘However, “medical treatment so grossly incompetent,

inadequate, or excessive as to shoclctmescience or to be intolerable to fundamental fairness




constitutes deliberate indifference Waldrop v. Evans, 871 F.2d 1030, 1033 (11th Cir. 1989)

(internal quotations omitted).

Here,Plaintiff asserts Defendant was deliberately indiffererliaintiff's serious
medical needs on two factual basd9 Defendanutilized a piece medicaquipment during the
shoulder manipulation while Plaintiff was under anesthesia and after Plaiasiffwormed by
medical staff that Defendant would only be using his hands; and (2) Defendahtdgl®vide
adequate followup care after the shoulder manipulatioRlaintiff's claims as pleadedare
medical malpractice claims simply disagreements with Defendant over Plaintiff’'s diagnosis
and treatmenthe conducted alleged does not give rise to a claim of deliberate indifference
under the Eighth Amendment.

Regarding Defendant’s use of a medical device during the shoulder manipulation,
Plaintiff contendshe is sure thdDefendant used an unknowmredical deviceluring the shoulder
manipulationbecause of the negativesults ofthe procedure, though he does not know what
sort ofdevice wasised and the medical records do not demonstraieany device was used.
Evenif Plaintiff’'s speculation about the use of medical device were proven to be truéegeel al
use of this device does not, on its owonstitute aviolation of Plaintiff’'s Eighth Amendment
rights3 Plaintiff ostensibly argues that the device should not have been used at all ordvas usg
improperly. The form of treatment utilized by a medical providétissa classic example of a
matter for medical judgment” arnnot support liability under the Eighth Amendment.
Adams 61 F.3d 1537, 1545 (11th Cir. 1995) (quotitsielle 429 U.S. at 107 And whether

the device was used properly is, at most, a question of whether Defendant actghtieglld.

3 Plaintiff alleges he did not consent to the use of unknown device, though he peoeiesof a
consent form he signed in connection with the procedec. 12 at 20 The issue of the scemf
Plaintiff's consent is not germane to the Couditiberate indifference analysis in this Report and
Recommendation.




at 1543(“Mere negligence in diagnosing or treating a medical condition is an insoifficasis
for grounding liability on a claim of medical mistreatment under the Eighth Amendijnent
While Plaintiff may strongly disagree with the use of a device during hisghwaipulatioror
maysuggest the device was used improperly, such allegations arefroésufor stating a
claim of deliberate indifference under the Eighth Amendment.

Regarding Plaintiff's followup care, Plaintiff allegdsereturned to Defendant seven
days after the manipulation of his left shoulder atdhat time, Plaintiff was iextreme pain,
his arm was attenuated, he still had some swekind there was a length difference in his arms.
Doc. 4 at 3. Defendant responded to Plaintiff's complaints by telling him ‘yeuich a big
baby” and instructing him to work his shouldsatil he started physical therapyd. Defendant
did notphysicallyexamine Plaintiff’sshoulder omrmduring that visit Id. Plaintiff indicates
thiswasbecause the injuries were ttioesh” to be examined.ld. Plaintiff visited Defendant
twice more, once on October 18, 2016 agdinon February 14, 20171d. at 5. On the first
occasion Defendant told Plaintiff that he would have a frozen shoulder for the rest of his life
because he had not properly worketllta shoulder. Id. Defendant then ordered Plaintiff an
EMG but rejectedPlaintiff’'s requesfor an MRIas unnecessaryld. Defendant reviewed the
EMG with Plaintiff in February of 2017 and told Plaintiff that he had dead muscle in his
shoulder arising from nerve damage in his back, which Defendant determined resuited f
Plaintiff's failure to properly exercise the shoulder following the initial surgdd; at 5-6.
Plaintiff then saw another physician who ordered an MRI on Plaintiff's neckhvAamtiff
refused. Id. at 7.

Plaintiff fails to allege Defendant was deliberately indifferent to a serious medical need

during the follow-up care Plaintiff plausibly alleges he had a serious physical injury, but




Plaintiff fails to allege Defendant was deliberately indifferent to that nd@dintiff alleges he
presentedrainjury Defendant knew was serious, and that Defendant “purposely ignored
[Plaintiff's] pains.” Id. at 8. However, Plaintiff's factual allegatioosntradictthis conclusory
statement. Plaintiff's allegations show received regular and frequent folloy-care from
Defendant, and during those visiBefendant consistently recommended a course of tregtment
includingphysical therapy andrderingan EMG on Plaintiff's neck. These allegations do not
show that Defendard’treatment “was so cursory as to amount to no care atBltElligott v.
Foley, 182 F.3d 1248, 1257 (11th Cir. 1999) (denying summary judgment to physician
defendants who prescribed only Tylenol argteBismol to a prisoner plaintiff who presented
with multiple cancer symptoms including extreme pain and severe weight lossnosetended
period of time). Defendant’s §ou’re such dig baby” comment may have been overly harsh
and uncompassionate, but it does not demonstrate Defendainthff@sent to Plaintiff's
medical needs. Indeed, the statement was made in the course of Defeardarg Plaintiff
aboutthe importance diollowing Defendant’s recommended course of treatment.

As with the first ground, Plaintiff's second factual basis for his clainmsisaly a
disagreement with Defendant’s diagnosis and treatment, uwghicttlassic example of a matter
for medical judgmeritand not an appropriate basis for grounding liability under the Eighth
Amendment. Adams 61 F.3dat1545 At most, Plaintiff has allegd Defendant was
negligent, but that also is insufficient to state a claim for deliberate indiffereldce Plaintiff
has not alleged any treatment by Defendant that'seagrossly incompetent, inadequate, or
excessive as to shock the conscience oetimtolerable to fundamental fairness constitutes
deliberate indifference.”Waldrop, 871 F.2at 1033 (internal quotations omitted)l'herefore,

Plaintiff has failed to stata claim for deliberate indifference.
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Accordingly, IRECOMMEND the CourtDISMIS Swithout prejudice Plaintiff's claim
for deliberate indifference against Defendant.
Il. State Law Claims

Plaintiff alsoassertstate law tort claims of battery and negligence ag&estndant
Winchell. Doc. 4 at 1. Plaintiff argues that this Court has supplemental jurisdiction over his
state law claims, but the Court may decline to exercise supplemental jurisdictiatatgdaw
claims where “the district court has dismissed all claims over which it has original
jurisdiction].]” 28 U.S.C. 8 1367(c)(3). Because | recommend the Court disttag#iff's
only claim arising under federal law, | furtiRECOMMEND the Court decline to exercise
supplemental jurisdiction over Plaintifffemainingstate law claimandDISMISS without
prejudice those remaining claims
[I. Plaintiff's Pending Motions

Plaintiff filed two Motions for Help to Perfect Service under the Georgra Claims Act
in this action seeking assistance with service from the Court. Given thésCmad to conduct
frivolity review before service in this case, Plaintifotionsare premature. Moreover,
because | am recommending the dismissal of Plaintiff's clditasntiff’'s Motions are now
moot. Therefore, DENY as mootPlaintiff's Motions for Help to Perfect Service under the
Georgia Tort Claims Act. Docs. 10, 14.
V. Leave to Appealin Forma Pauperis

Should the Court adopt my recommendation Biaintiff's claims be dismissedhe
Court should also deny Plaintiff leave to apgedbrma pauperis as to the dismissed clairfis.

Though Plaintiff has not yet filed a notice of appeal, it would be appropriate to attdress

A certificate of appealability is not required in this § 1983 action.
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issues in the Court’s order of dismissal. Fed. R. ApR4R)(3) (trial court may certify that
appeal is not taken in good faith “before or after the aaifcappeal is filed”).

An appeal cannot be takemforma pauperisif the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this

context must be judged by an objective d&d. Busch v. County of Volusia, 189 F.R.D. 687,

691 (M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a

frivolous claim or argument.SeeCoppedge v. United States, 369 U.S. 438, 445 (1962). A

claim or argument is frivous when it appears the factual allegations are clearly baseless or theg

legal theories are indisputably meritless. Neitzke v. Williad®8€ U.S. 319, 327 (1989);

Carroll v. Gross, 984 F.2d 392, 393 (11th Cir. 1993). irAflorma pauperis action is frivolous

and not brought in good faith if it is “without arguable merit either in law or fatidpier v.

Preslicka 314 F.3d 528, 531 (11th Cir. 2008ge als@Brown v. United States, Nos. 407CV085,

403CRO001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysis of Plaintiff’'s action, there are no non-frivolous ssues t
raise on appeal, and an appeal would not be taken in good faith. Thus, the CourD&oYld
Plaintiff in forma pauperis status on appeal as to any dismissed claims.

CONCLUSION

For the abovestatel reasons, RECOMMEND the CourtDISMISS with out prejudice
Plaintiff's claims,DIRECT the Clerk of Court t€ LOSE this case and enter the appropriate
judgment of dismissaandDENY Plaintiff in forma pauperis status on appeall DENY as
moot Plaintiff’'s Motions for Help to Meet Service Requirements. Docs. 10, Tl4e Court
ORDERS any party seeking to object to this Report and Recommendation to file speititaw

objections within 14 days of the date on which this Report and Recommendation is entered.
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Any objections asserting that the Magistrate Judge failed to addressr@ytam raised in the
Complaint must also be included. Failure to do so will bar any later challeng@ew of the
factual findngs or legal conclusions of the Magistrate Jud&=e28 U.S.C. § 636(b)(1)(C);

Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must be served upon all other

parties to the action. The filing of objections is not a proper vehicle throkigh ¥0 make new
allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out,abblreted
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, reject, orimodify
whole or in part, the findings or recommendations made by the Magistrate JutigctioDs
not meeting the specificity requirement set out above will not be considerelistyiet Judge.
A party may not appeal a Magistrate Judgejsort and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made onlg fioad
judgment entered by or at the direction of a District Judge. The DWRECTS the Clerk of
Court to serve a copy of this Report and RecommendationRipontiff.

SO ORDEREDandREPORTED and RECOMMENDED, this 21st day of August,

2019.

B L

BENJAMIN W. CHEESBRO
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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