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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

PHILLIP MICHAEL BERRY,

Plaintiff, CIVIL ACTION NO.: 6:18-cv-132
V.

ALVIE LEE KIGHT, JR.in his official
capacityas Sheriff of Toombs County;
WESLEY WALKER, in his official capacity
as Police Chief of Lyons; MARTY CRAVEN,
individually and in his official capacity; JAKE
KRAUS, individually and in his official
capacity CITY OF LYONS TOOMBS
COUNTY; and JOHN DOES, inddually and
in their official capacies.

Defendants.

ORDER
Presently before the Court are Defendants’ Motionsismids (docs. 9, 12}. Plaintiff
filed this action on December 17, 2018, alleging violations of his Fourth, Fifth, Eighth, an
Fourteenth Amendment rights pursuant to 42 U.S.C. § 1983 and Georgia law. (Doc.
Specifically, Plaintiff contends Defendant Kraus, an officer \lig Lyons Police Department,
and Defendant Craven, an officer with the Toombs County Sheriff's Departmedt.and/or
failed to preventhe use okxcessive force during his arrest, did not provide adequate access

medical care, and subsequently corespito conceal their actiongld.) Plaintiff allegestheir

! Defendants Kraus, Walker, and City of Lyons filed one Motion to Dismiss, (doan@pefendants
Kight, Craven, andfoombs Countyfiled a separateMotion, (doc. 11) However, Kight, Craven, and
Toombs County subsequently filethd an Amended Motion to £iniss (doc. 12) to correct an error in
their first Motion; accordingly, thAmended Motion supersedes the first filing &wlrtDENIES asmoot
Defendant Kight, Craven, and Toombs County’s original MatmoDismiss (doc. 11)
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actions were motivated by racial animus and resulted from inadequategrand longstanding
indifference on the part of Defendddity of Lyons (hereinafter, the “City;)Defendant Walker
as (hief of Police for the City, Defendant Toombs County, and Defendant Kight as Sheriff g
Toombs County (collectivelythe “Municipal Defendants”). Ifl. at pp. 1314.) Based on these
allegations, Plaintiff asserts claims against Kraus and Craven forsasxcésrce in violation of
the Fourth and Fourteenth Amendments; race discrimination in violation of the dfahrte
Amendment; failure to render medical care in violation oFRberteenttAmendment; conspiracy;
aggravated assault and battery in violation of Georgia “common law;” and intentidicéibimiof
emotional distress in violation of Georgia I1dwld. at pp. 1530.) Additionally, Plaintiffasserts
a claim against the Municipal Defendantstfogir respective roles ideveloping and maintaining
policies, practices, and procedures thHégedly resulted inviolations of Plaintiff's clearly
established Fourth and Fourteenth Amendment righds at(p. 27.) DefendantKraus, Walker,
and the Cityand Defendants Kight, Craven, and Toombs County subsequently filedisseet
Motions, (docs. 9, 12) Plaintiff filed Responses, (docs. 15, 16), and Ddéatsfiled Replies,
(docs. 20, 22).

For the reasons set forth below, the C&IRANTS Defendants Kraus, Walker, atite
City of Lyons Motion, (doc. 9), andSRANTS in part andDENIES in part Defendants Kight

Craven and Toombs County’s Motion, (doc. 12).

2 In his Complaint, Pilatiff lists “John Does individually and in their official capacityasdefendants.
(Doc. 1.) Plaintiff alsoappears to assert lienspiracy clainagainstDefendants” Wiggs, Collins, Hackle,
and Cliftonin addition to Kraus and Craven. (Doc. 1, p. Blaintiff has not served process on any “John
Doe” Defendants or any individuals with the names Wiggs, Collins, Hackle, arClifhdt is wellsettled
that service of process is “the vehicle by whioh court obtains jurisdiction.U.S. S.E.C. v. Carrillp115
F.3d 1540, 1543 (11th Cit997). As suchtheyhave not been brought before the authority of the Court
and it is not proper to address thdficiency ofanyclaims against them at this @mPlaintiff's counsel is
reminded thatto the extent Plaintiff intended to assert claims against such indisj@aihtiff bears the
obligatiors to sufficiently name those defendants aadimely servethemin accordance with the Federal
Rules of CiWl Procedure.
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BACKGROUND?

On December 18, 201BJaintiff, anAfrican American manand another individualrove
to a gas station in Toombs County, Georgia. (Doc. 1, pWhgn Plaintiff drove away from the
gas station parking lohon-partyofficers with the Lyons Police Departmemiitiated a traffic
stop? (Id.) Kraus arrived shortly after the other ioffrs but, approximately ten seconds after
Kraus’ arrival,Plaintiff sped awayrom thescene (Id.; DCR at00:53-01:03.) Krauspursued
Plaintiff in his vehicle andontactedlispatch to request backup from the Toombs County Skeriff
Office; multiple deputies, including Craven, joined the pursuit. (Doc. 1, ) 7The officers
caught up to Plaintiff after tavelve-minute chase (DCR at01:03-13:22.) Afterhis vehicle came
to a halt, Plaintiff opened the door with his handsandthe officers demanded thiag exit his
vehicle. (Id. at 1320-3Q doc. 1 p. 8.) Plaintiff complied and followed Krau€ommando get
on the ground. OJCR at 13:3836.) Plaintiff laid face dowmwhile Krausstood over him, ordering
Plaintiff to put his handsut in front of him. [d. at 13:3644.) Plaintiff repeatedly mumbled,
“Don’t let anybody kill me man, don't kill me,” to which Kraus respond&d not going to Kkill
you.” (Id. at 13:4450.) As Kraus continued his efforts to secure Plaintffaven walked up

behind Kraus, placekis leftfoot on the other side #laintiff's legs and took one step closer to

3 The Court takes the following facts from Plaintiff’'s Complaint, (ddcand assumes them to be true, as
it must at this stageHowever, as explaineith Note 2 infra, andthe Court also relies ovideo footage
provided by theparties.

* Thetraffic stop and the events that followedrecaptured by<raus’ Dash Camera Recordifflgereinafter
“DCR"), and Defendants Walker, Kraus, and the City attached the video to their Motiamis$i (Doc.
10 (DCR).) Plaintiff cites to tle footage in his Complaint, (doc. 1, p. 8), as do Defendants irobtiteat-
issue Motions, (docs-9, 12), and Plaintiff in his RespondesDefendants’ Motions(docs. 15, 16). As
explained in the Standard of Review section below, the Court mayrjyropasider the video at this stage.
The Court has thoroughly reviewed the footage and relies upon it wheopagia to do so. For purposes
of clarity and conciseness, the Court will omit docket number citations and onlyordfier videos by the
shorthand label indicated above. Additionally, because the videos do not contain timeshen@ouyrt
will cite to the run time reflected on the media player, also known as a time code.




where Kraus appeared to be searching Plaintiff's right afich at 1350-51; Figure 1) Both
Kraus and Craven looked down at whereu&ravas actively searching and/or restraining Plaintiff
while Craven restednehand on Kraus’ backandlifted and moved his right leg forwardld( at
13:51-52.) According to Plaintiff, Craven kicked him in the satethat time (Doc. 1, p. 9.)
Krausthenturned his heatb focus on another area of Plaintiff's bodyGraven walked away.

(DCR at 13:5253.) Cravenjoined the nonparty officers in their effortsto locatePlaintiff's

passengewho had fled on foot._(Id. at 13:36-14:29; doc. 1, p. 8.)

Figurel: Kraus leans over Plaintiff while Craven approaches (DCR at 13:50)

Kraus subsequentlyurned Plaintiffonto his backand continuechis search (DCR at
14:29-31) Craven who had been gone fapproximately one minutgpproachedraus and
Plaintiff for asecond time. 1d. at 15:06-02.) In the five seconds after he began his appraaeh,
DCRshows thaCravenyelled a series of expletivas he walkedp behind Kraudifted his right

leg nearPlaintiff's head took several stepsndstumbled out of view,(Id. at 15:06-05 Figures




2, 3, 4, 5 Plaintiff claims thaCraven kicked him in the “head and neck area” prior to losing his

footing. (Doc. 1, p. 9.)

Figure2: Craven approaches the second time (DCR5#11)1

Figure3: Cravenwalking near Plaintiff's headDCR at 5:03




Figure4: Cravensteps neaPlaintiff's head(DCR at 5:04)

Figure5: Craven stumbles out of the frafi2CR at 5:05)

Seven seconds after Crav&@nmbled anavalked awayPlaintiff sad, “I'm injured, bro. |
got a bullein my neck man” followed byseveral muffled wordandthe phraséstomping me in
the head (DCRat 15:1214.) Kraus asked about his bulebund andPlaintiff explained that
the bullet was from a previous shootindd. @t 15:15-30.) Krausthenhelped Plaintiff up from
the ground and walked him to the police vehidlel. at 15:33-16:00.) WIen they arrived at the

car, Kraus sd, “Hold on, let me fix these cuffs so they don’t hurt youd. at 16:%-08.) Kraus




and Plaintiff continued téalk over the next several minuteend Plaintiffeventuallybegan to
complain about the tightness i handcuffs. 1(l. at 2:08) One minute later, Kraus said, “Do
you feel that? That's my finger between your wrist and the cuff, talddPlaintiff that he could
not make the handcuffs any looser. (ld. at 23:01-23.)

Kraussubsequentlyook Plaintiff b theToombs County Detention Cente@here he was
examined by the nursing staff, who did not record any injuries. (Doc. 1, p. 25.) Additionally
Krauswrote areport that summarized the incidentd. @t p. 10; doc.1-2.) In the reportKraus
stated thaPlaintiff wastaken into custody “without incident” and did not ment@raven’s “use
of force.” (Doc. 1-2, p. 2; doc. 1, p. 10.) Craven also authored a report wherein he stated that
body cameraecordingwas defective and wawmisshg significant amounts dibotage and/or
sound. (Doc. 1, p. 10.)

STANDARD OF REVIEW
Undera Rule 12(b)(6)motion to dismiss, a court must “acceptje allegations in the

complaint as true and construfegm in the light most favorable to the plaiftif Belanger vihe

Salvation Army 556 F.3d 1153, 1155 (11th CR009). ‘A complaint must state a facially

plausible claim for relief, ant{a] claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the deferidaie for the

misconduct alleged. Reese v. Ellis, Painter, Ratterree & Adams, | 6P8 F.3d 1211, 121" 1th

Cir. 2012 (quoting_Ashcroft v. Igbal, 556 U.S. 662, 6{@09)). “A pleading that offerslabels

and conclusions’ ord formulaic recitation of the elements of a cause of d¢tdwes not suffice.

Igbal, 556 U.S. at 678 (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)).

“The plausibility standard is not akin to a probability requirement, but it asks for hzore t

a sheer possibility that a defendant has acted unlawfully. Where a complaint pleatisatzate

his



merely consistent with a defendantiability, it stops short of the line between possibility and
plausibility of entitlemento relief.” 1d. (internalquotation marksnd citation omitted). While a
court must accept all factual allegations in a complaint as true, this tenet “is inbfgptiz legal
conclusions. Threadbare recitals of the elements of a cause of action, reeghdmy mere
conclusory statements,” are insufficiemd.

In this caseDefendants Walker, Kraus, and the City filed a copy of KrA@R with their
Motion to Dismiss. (Docs. 9, 10Generally review of a Rule 12(b)(6) motias limited “to the

face of the complaint and attachments thetddoooks v. Blue Cross & Blue Shield of Fla., Inc.

116 F.3d 1364, 1368 (11th Cir. 1997), and wirexterials‘outsidethe pleadings are presented to
and not excluded by the court, the motion mlastinarily] be treated as one for summary
judgment under Rule 56. Fed R. Civ. P. 12(d). Howeverwherethe additional evidencés
referencedin the complaint and . . central to the plaintifs claim” the materialis consideredo

be “part of thepleadings for purposes of Rule 12(b)(6) dismisgats contents are not in dispute

in these circumstance&he defendans attaching such documents to the motion to dismiss will
not require conversion of the motion into a motion for summary judgm&ntoks,116 F.3d at

1369;seealsoTellabs, Inc. v. Makor Issues & Rights, Lt851 U.S. 308, 322 (200{Qourts must

considedocuments incorporated into the complaint by referennging onRule 12(b)(6)motion

to dismis$; Day v. Taylor, 400 F.3d 1272, 1276 (11th Cir. 20@&ntentsof documents

incorporated by referencmust be undisputed to be consideredjere, he DCR meets this
threshold.Plaintiff routinely references the footatigoughout his Complaint and does not contest
its authentidy or contents in his Response to Defendants’ Mstigbocs. 1, 15, 16.) Indeed, all
partiescite to and rely on the DCR their briefs. (Docs. 912, 15, 16, 20, 22.) Accordingly, the

Courtwill consider the DCR in ruling on the-msueMotions “view[ing] the facts in the light




depicted by the videotagé Scott v. Harris, 550 U.S. 372, 381 (20@8ePourmoghankEsfahani

v. Gee, 625 F.3d 1313, 1315 (11th Cir. 2010) (video depictioat be acceptedhere video
evidencé'obviously contadicts [the nonmovaid] version of the facts
DISCUSSION

Federal Claims

Defendants move fodismissalof all of Plaintiff's federal claims (Docs. 91, 12.)
Defendantdirst argue that Plaintiffloes not plausibly allege constitutional violations on behalf of
Kraus and Cravemm their individual capacities(Doc. 91, pp. 5-15; doc. 12. pp. X26.) Kraus
also argues thait) the alternativehe isentitled to qualified immunitpn such claims(Doc. 91,
pp. 19-20. Defendants also contend that Plaintiff cannot maintain her claims against th
Municipal Defendants, and thBfaintiff's claims against Kraus, Craven, Kight, and Walker in
their official capacities fail as matter of layDoc. 91, pp. 15-19; doc. 12, pp.-€L7.) The Court
will address each issue in turn.

A. Qualified Immunity Standard

“Qualified immunity protects government officials performing discretionary functions
from suits in their individual capacities unless theirdigst violates ¢learly established statutory

or constitutional rights of which a reasonable person would have kiioalrymple v. Renp

334 F.3d 991, 994 (11th Cir. 2003) (quoting Hope v. Pelzer, 536 U.S. 730, 739 (2062)).

5> While it is well-establishedhat this rule applie® documentsits application tovideorecordingss not

yet firmly established in this CircuitSeeDavis v. ClaytonNo. 7:17CV-02076LSC, 2018 WL 3475438,

at *3 (N.D. Ala. July 19, 2018)In its recentunpublished opinioin Quinettev. Reed the Eleventh Circuit
Court of Appeals relied on video footage inrgview of a Rulel12(b)(6) motion to dismisbecause the
recording capturedhe atissue incident, was referenced in the complaint, and its contents were not |
dispute No. 1810607,2020 WL 864889at *2 (11th Cir. Feb. 21, 2020)This approach mirrors thaf

the Seventh Circujtwhich allowscouts to considevideo footage wherthe recording shows the “content
and context of the alleged wrong.” Bogie v. Rosenb&fp F.3d 603, 6689 (7th Cir.2013). As
explained aboveheDCR captureghe actions giving rise to Plaintiff's claims and both pauridg heavily

on its contents As such, the Coufinds it appropriate to rely on the videoiig analysis herein.
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doctrine “is intended tallow government officials to carry out their discretionary duties without

the fear of personal liability or harassing litigation, protecting from suit allthtplainly

incompetent or one who is knowingly violating the federal law.” Hoyt v. Cooks, 672 F.3d 972

977 (11th Cir. 2012(quotations and citations omitted)s a result, qualified immunitiliberates
government agents from the need to constantly err on the side of caution by protecting lthem |

from liability and the other burdens of litigati, including discovery. Holmes v. Kucynda, 321

F.3d 1069, 1077 (11th C2003) (internal quotation marks omitted@ut qualified immunity does
not protect an official whbknew or reasonably should have known that the action he took within
his sphereof official responsibility would violate the constitutional rights of the plairitiffd.

(quotingHarlow v. Fitzgerald457 U.S. 800, 815 (1982)) (internal quotation markgalteration

omitted).
To rely upon qualified immunity, a defendant first must show that he or stk vaitién

his or her discretionary authoritilobley v. Palm Beach Cty. Sheriff Dép783 F.3d 1347, 1352

(11th Cir. 2015) Specifically, a defendant must show that he “wagsperforming a legitimate
job-related function (that is, pursuing a joddated goal), (b) through means that were within his

power to utilize.” Holloman v. Harland, 370 F.3d 1252, 1265 (11th Cir. 20048re, Plaintiff

does not dispute that any offisewereacting within their discretionary authorities as police
officers at all times relevant to this action. (D5, p. 19-20; doc. 16, ppl5-16) Therefore,
the officers may properly assert the defeasqualified immunityand he burdemow shifts to
Plaintiff to showthatqualified immunity is not appropriatéSeeLee v. Ferrarp284 F.3d 1188,
1194 (11th Cir. 2002).

The Court must grant qualified immunity unless the facts taken in the ligtfavorable

to a daintiff show: (1) that there was a violation of the Constitution; and (2) that the illegality o
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the defendant’s actions was clearly established at the time of the incidewt, 672 F.3d at 977.
The Court has discretion in deciding which of those two prongs to address_first. Pearson

Callahan 555 U.S. 223, 236 (200%9eeMorris v. Town of Lexington Ala., 748 F.3d 1316, 1322

(11th Cir. 2014) (“A qualifieddmmunity inquiry can begin with either prong; neither is antecedent
to the other.”). This flexibility allows the Coud determine which cases it can “rather quickly
and easily decide that there was no violation of clearly established lake ba&foing to the more
difficult question [of] whether the relevant facts make out a constitutionalafion] at all.”

Pearson555 U.S. at 239%eeMilitello v. Sheriff of the Broward Sheriff's Office684 F. App’x

809, 812 (11th Cir. 2017) (per curiam) (“It is axiomatic that we have the sound disdieti
determine which prong of qualified immunity should be analyzed firdin"tases where multiple
defendants assert the defense of qualified immunity, the Court must assessdqoatiunity “as

it relates to [each defendant’s] actions and omissioAkbcer v. Mills, 906 F.3d 944, 951 (11th

Cir. 2018);seeNorris v. Williams 776 F. App’x 619, 622 (11th Cir. 2019) (per curiam) (district

court improperly “assumed that each [d]efendant participated in eachdadleen” and did not
consider individual actions).

Regardless of where a court begins its analysis, a plaintiff dembnstrate that the
“contours of [a] right were clearly established” at the time of the alleged vialafi@nrell v.
Smith 668 F.3d 1244, 1255 (11th Cir. 2012The violation of a constitutional right is clearly
established if a reasonable officiabwid understand that his conduct violates that ri§eeCoffin
v. Brandau, 642 F.3d 999, 1013 (11th Cir. 2011) (en bahla)s showingcan bemadein one of
three ways. First, the plaintiff may point to a “materially similar case [that] has alreadn be
decided” by the Supreme Court of the United States, the Eleventh Circuit Céyppedls, or the

highest court of the pertinent state, affirming the existence of the right anbitipeosiding fair
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notice that the aissue conduct would constitute mhation of the aissue right.Loftus v. Clark

Moore, 690 F.3d 1200, 1204 (11th Cir. 20123econd, a broad statement of principle from “a
federal constitutional or statutory provision or earlier case law” can providee ribtt certain
conduct amount® a constitutional violation where the principle “applie[s] with ‘obvious clarity’
to the circumstances, establishing clearly the unlawfulness of the Defendantgitcohang v.
Slaton 508 F.3d 576, 584 (11th Cir. 200Ainally, aplaintiff may shav that the alleged conduct
of the officials was “so egregious that a constitutional right was clearly \dolaten in the total

absence of case law.” Lewis v. City of West Palm Be&6th F.3d 1288, 1292 (11th Cir. 2009).

B. Section 1983: Excessive Force
Q) Defendant Craven

Plaintiff asserts that Craven violated his clearly established Fourth Amendmem bght
free fromunreasonable seizureg¢Doc. 1, pp15-19) Specifically, Plaintiff alleges that Craven
used excessive force biick[ing] him in the side and . .kicking him in the headnd neck area”
after Kraus subdued him.d( at p. 9.) In their Motion, Defendantargue thaPlaintiff has not
sufficiently alleged that his actions were violative of the Constitution. (D&qp. 19-23.)

The Fourth Amendment guarantees “[t]he right of the people to be secure in theirspe
houses, papers, and effects, against unreasonable searches and seizures.” U.S. Corist. ame
This guarantee includes the “plain right to beefiem the use of excessive force” in the course
of an arrest, investigatory stop, or any other seizue® 284 F.3cat 1197 As such, all claims
that law enforcement officers have used excessive force” are subject to “the Foertdmemt

and its ‘rasonableness’ standardGrahamv. Connor 490 U.S.386, 395 (1989) “Determining

whether the force used to effect a particular seizure is ‘reasonable’ under ttleArnendment

requires a careful balancing of the nature and quality of the intrusitdmeadndividual’s Fourth

12
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Amendment interests against the countervailing governmental interests eat shé@rton v.
Kirkwood, 707 F.3d 1276, 1281 (11th Cir. 2013) (quotieigasham 490 U.S. at 396))In doing
so, courts must ask whethitre force applied was “objectively reasonable in light of the facts

confronting the officer.”Crenshaw v. Lister556 F.3d 1283, 1290 (11th Cir. 2009) (per curiam)

(quoting_Vinyard v. Wilson, 311 F.3d 1340, 1347 (1Cih 2002).

Here, looking toboth Plaintiffs Complaint and the DCR footagtihe Court finds that
Plaintiff has plausibly alleged that Craven’s actiamsunt to a constitutional violatioft is well-
established that the “gratuitous use of force whenrainal suspect is not resisting arrest” is not

reasonable and “constitutes excessive forétatlley v. Gutierrez, 526 F.3d 1324, 1330 (11th Cir.

2008) (single punch amounts to excessive force where plaintiff was subdued). Indeed,
Eleventh Circuithas “repeatedly ruled that a police officer violates the Fourth Amendmeift
he or she uses . . . force against a suspect who is under control, not resisting, and obe

commands.” Sebastian v. Ortjz918 F.3d 1301, 1308 (11th Cir. 201@uoting_Sephens v.

DeGiovannj 852 F.3d 1298, 1328 (11th Cir. 201.7)rhe DCR shows thagtwhile Plaintiff was
handcuffed and completely controlled by KraQsaven approached and stepped over Plaintiff on
two occasions, first near his torso and legs and thernieehead.(DCR at 1348-53, 15:00-05)
Additionally, Craven appears to lift his leg in a manner tt@mtld beconsistent withPlaintiff’s
allegationthat Craven kicked him each time he walked d&though Kraus seemed to be in the
process okecuring Plaintiff at the time of the first encountegjther the DCR nor Plaintiff's
Complaint provide context indicatirigat Plaintiffwas defiant or posed a danger to Cra¥eaus
or any other officer during the incidents in question.) (ld.

Craven argues that Plaintiff's claim must fail because the footage does not defjnitive

show that he kicked Plaintifutthe Court must only accept a video’s depiction where the video

13
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“obviously contradicts [the nonmovant’s] version of the facts.” Pourmodbsfaihani 625 F.3d

at 1315. Accepting Plaintiff's allegations as true and viewing EreR footage in the light most
favorableto him, the Court must assume, at this stage of the dhs¢,Cravena nonrarresting
officer at the scene spontaneously wa#ld up to and kickd a suspect who was handcuffed
subdued, and complian€onsequently, Plaintiff has plausibly alleged tGedven’sactions were
not “objectively reasonable light of the facts onfronting [Craven,” thereby violatingthe Fourth
Amendment.Crenshaw556 F.3cat 1290 As such Plaintiff has sufficiently statethat Craven’s
actionsamount to aviolation of clearly established laand as suchhe isnot entitled talismissal
Accordingly, the CourtDENIES Defendants’Motion as toPlaintiff's excessive force claims
againstCraven®
(2 Defendant Kraus

Plaintiff also asses a claim againd€rausbased on his failum® intervenaluringCravens
alleged use of excessive forc€éDoc. 1, pp. 1519.) Kraus however,arguesthat dismissal is
properon this claim becaughe DCRestablishethathedid not have the opportunity to intervene.
(Doc. 91, pp.8—-11.) Specifically, Kraugontends that Craven’s actions happened too quickly for
him to have taken any action and that, even if there had been an opportunity to inteewsas
unable tdbecause he was occupied with Plaintiff's restraint and sealah. (

“An officer who is present at the scene and who fails to take reasonable steps to protect
victim of another officéis use of excessive force, can be held liable for his nonfeasatadley

v. Gutierrez, 526 F.3d 1324, 1330 (11th Cir. 20@f)oting \elazquez v. City of Hialeah, 484

F.3d 1340, 1341 (a4 Cir. 2007)). “This liability, however, only arises when the officer is in a

® Defendant Craven does not raise the defense of qualified immunity at this stage. Hovesvérhev
had, that defense would faik it has long been established that an officer cannot gratuitously use forg
against a complianhonresistingsuspect See, e.gHadley, 526 F.3d at 1330.
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position to intervene and fails to do s®tiester v. City of Riviera BeacR08 F.3d 919, 924 (11th

Cir. 2000). Said differently, aplaintiff must point to facts showinghat the officer hada

“reasonable opportunity to protédhe victim. Riley v. Newton, 94 F.3d 632, 635 i Cir.

1996) seeBrown v. City of Huntsville, 608 F.3d 724, 740 n.25 (11th Cir. 2@a6)iability where

useof pepper spray happened “so quickly” th#ficer could not have intervengdHadley, 526

F.3dat1331 (officer did not commit a constitutional violation when he could not have anticipate

or stopped another officer’s single punch auapedt cf. Priester 208 F.3d at 925Wo-minute

dog attacKlong enough for a reasonable jury to conclude that [the officeritveto intervene”)
Here,Craverfirst approached Kraus and Plaintiff when Kraus was still in the ipitcess

of restraining and/or searching Plaintiff DGR at 13:4853) The entire encounter lasted five

seconds and Cravemmediatelywalked away to perform other tasks at the scar@aning there

was no “reasonable opportunity” for Kraus to prevent €néssactions SeeRiley, 94 F.3d at 635.

Even assuming that this incident gave Kraus a duty to protect Plaintiff framerfilrarmnothing

in the footage shows that, after Craven walked away the first time, Krawb aosihould have

anticipated that Craven would return one minute later and aylypt, unprovokedorce to a

suspect who, in contrast to the first instance, was undeniably subddéd.Indeed, the DCR

shows thaKraus was still searchinglaintiff when Craven approached them for a sectime.

(Id. at 15:0605.) Craven walked at a rapid pace from behind Kraus, and like the first instanc

administered a single kick to Plaintiff’'s person, and walked awagder five seconds. (Id.) This

was not a sufficient amount of time for Krabesho wasactively engaged in his search of

Plaintiff—to register what was happeniagd act to prevent it. SeeEnsley v. Soper, 142 F.3d

1402, 1407 (11th Cir. 1998). As such, Plaintiff feited to allege facts showing that Kraus can

be liable for failirg to intervene.

15
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However, even if Plaintiff had alleged a viable failtimentervene claim, Kraus would
nonetheless be entitled to qualified immunity because Plaintiff has not shHwtnthie
constitutional violation was clearly established. Plaintiff has not pointe@dmo the Court is not
aware of—any controlling or materially similar case law"“a broadlegal principle” indicating
that a police officer who is actively searching a suspect violateSahgtitution when he fails to
avert his attention frorhistask to iriervenan and/or prevent two abrupt ad@creteuses of force
by anothepfficer wherethe offending officer left the area after the first use of force and returneg
over a minutéater and deliverethe second use of forc&he Court’s own research Haswise
revealed none. Finally, Plaintiff has not shown that Defendants’ conduct was “smegragito
violate. . .the Fourth Amendment on its faceVinyard, 311 F.3cat1351 (11th Cir. 2002)Said
differently, “[t]his was not an episode . [that] supporis] a conclusion that an officer who stood

by without trying to assist theictim became a tacit collaboratorO’Neill v. Krzeminskj 839

F.2d 9, 1312 (2d Cir. 1988). Accordingly, because Plaintiff has failed to present any facts
showing th&Kraus can be liable for failing intervenethe CourlGRANT S Defendants’ Motion
on this issue.

Thus, Plaintiff is unable to overcome Defendants’ qualified immunity defense\aarif
Plaintiff demonstrated facts amounting to a constitutional violation, Defenalanitssulated from
liability for violations of federal law.

C. Section 1983: Race Discrimination

Plaintiff also asserts a claim for race discrimination in vimat of the Fourteenth
Amendment’'s Equal Protection Clause and 42 U.S.C. § 1981, alkbgiticace was a motivating

factor” in Kraus and Craven’s “decision[] to use excessive foro@bc. 1, pp. 1920.) Section

" In his Complaint, Plaintiff also states that race motivated Kraus and Craven to ¢onsiicprosecute
[him] with false charge$ (Doc. 1, p.21.) The Complaint lacks any additional context or factsoundiry
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1981 and the Equal Protection Clausan“be violated only by purposeful discrimination,” and
plaintiff mustthereforeallege factdo show a defendant’s “discriminatory intentEreeman v.

Motor Convoy, Inc., 700 F.2d 1339, 1350 (11th Cir. 1983) (qudBeg Bldg. Contractors v.

Pennsylvania485 U.S. 375, 391 (1982). In this case, Plaintiff has failed to dBlamtiff baldly
asserts that1) he isAfrican American and @) race motivated Kraus and Craven’s actiofi3oc.
1, pp.20-21.) Conclusory and unsupported allegations simply do not rise to the level of

constitutional violation. See, e.g. lghal 556 U.S. at 681 onclusory allegations of

unconstitutional conduct without specific factual allegations fail to stat@ra)c The mere fact
thatPlaintiff is an African Americamloes not plausibly suggest intentional discrimination or that

Plaintiff's race played a role in his arrest and the events thereg#iekcCants v. City of Mobile

752 F. Appx 744, 750 (11th Cir. 201&affirming dismissal where plaintiff failed dlege facts
from which one could infer thfthe officer] performed . .tasks with a racial animtls Therefore,
Plaintiff fails to state validEqual Protectiorand Section 1981 claims against Kraus and Craven
andthe CourtGRANTS Defendants’ Motions on #se claims

D. Section 1983: Failureto Provide Medical Care

In his Complaint, Plaintiff alleges that Defendants Kraus and Craven were deljpera
indifferent to his medical needisiring the arrest. (Doc. 1, p3.) Plaintiff contends that he was
denied access to an EMT at the scenetlaaicthe medical staff at the detention ceateoneously
determined that he was not injured. (ld. at pp. 24-25.)

Because halleges injuries rad actions that occurred during his arr&saintiff's rightto

be free fromdeliberate indifference iguaranteed byhe Due Process Clause of tReurteenth

his prosecution or Defendants’ participation theré#h alone facts showing that any false chargescts
weremotivated by raceAccordingly, to the extent Plaintiff intended to pursue his claim on this theory, it
fails for the same reasons explalrtesrein.
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Amendment._Fernandez v. Metro Dade Police Dep't, 397 F.2pp7, 511n.5 (11th Cir. 2010)

(per curiam) To plausibly allegehatKraus and/or Craveviolatedhisdue process rightPlaintiff
mustassert facts showindgbth an objectively serious medical need and dHaffefendant acted

with deliberate indifference to that needBurndte v. Taylor, 533 F.3d 1325, 1330 (11th Cir.

2008). A “serious medical need” fone that is diagnosed by a physician as requiring treatmen
or one that is so obvious that a lay person would recognize the need for medtoztnite 1d.
“In the alterative, a serious medical need is determined by whether a delay in treatimgeth

worsens the conditioh.Mann v. Taser Init, Inc., 588 F.3d 1291, 1307 (11th Cir. 2009)n either

of these situations, the medical need musobe that, if left unatinded, poses a substantial risk

of serious harnf. Farrow v. West, 320 F.3d 1235, 1243 (11th Cir. 2003) (quokengor V.

Adams 221 F.3d 1254, 1258 (11th Cir. 2000By contrast, “delay or even denial of medical
treatment for superficialnonserious physical conditions does not constitateonstitutional

violation” Fernandez397 F. Appx at 5112 (quotingHill v. Dekalb Redl Youth Det. Ctr, 40

F.3d 1176, 1187-88 (11th Cir. 1994)

Here,Plaintiff allegesin avague and conclusorasghionthat he complainedf “pain and
injuries warranting medical attentiomgindthat, “upon information and belief, his injuries may
have worsened due to the delay in receiving medical attention.” (Doc. 1, p. 24.) Howieeer, ag
from alleging generalgain; Plaintiff doesnotidentify how he was injuredet aloneprovide facts
as to how that injury was “objectively seridgusSeeBurnette,533 F.3d at 1330. Accordingly,
Plaintiffs Complaint does not contain any factual allegatibas, taken as a true, plausibly allege
that Kraus and Craven were deliberately indifferent to his need for meteaianin violation

of the Fourteenth Amendmeimind the Cour6RANTS Defendants’ Motions on this issue.
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E. Section 1983: Conspiracy

Plaintiff alsoalleges that Kraus and Craven “engaged in a conspiradspiiave [him] of
his constitutional rights and then acted in concert to coverup [sic] said deprivaiginsf (Doc.
1, pp. 2324.) To plead aection 1983%onspiracyclaim, a plaintiff must plausibly allegée‘ (1)
the defendants reached an understanding or agreement that they would deny the plaintiff one of
his constitutional rights; and (2) the conspiracy resulted in an actual denial of ons of hi

constitutional rights. Weiland v. Palm Beach Cty. Sheriff's OffjicE92 F.3d 1313, 1327 (11th

Cir. 2015). Here,Paintiff has failed tcallege facts to make either showing.
As an initial matter, the Complaint is devoid of fzaltallegationsconcerning any

agreemenbr commuication betweerKraus and CravenSeeBailey v. Bd. of Cty. Comm’ref

Alachua Cty, 956 F.2d 1112, 1122 (11th Cir. 199p)aintiff's claim because thdinchpin for
conspiracy is agreementhich presupposes communicatiobMoreover the Complainseens to
allege thathe conspiracy took placdter Craven’s alleged use of forcehenKrauswrote his
reportabout the incident in a way that omitted Craven’s actiqiic. 1, pp. 2324.) Without
facts to show that any agreement took plaefere the allegectonstitutional violation, it cannot
be said that thagreementresulted in” adeprivation of rights.SeeWeiland 792 F.3dat 1327.
Accordingly, the CourGRANTS Defendants’ Motions on this claim.

F. Municipal and Supervisory Liability

Plaintiff dleges that Kight and Toombs Countyare liable for Craven’s alleged
unconstitutional actandthatWalker andthe Cityare liablefor anyviolations caused bitraus
(Doc. 1, pp.25-28) While municipalities and supervisocan beheld liable for constitutional
violations committed by theemployees or supervisegscertain situationdyoth claims require

an underlying constitutional violationSeeBeshers v. Haison, 495 F.3d 1260, 1264 n.7 (11th
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Cir. 2007) (“We need not address the Appellant’s claims of municipal or supervidmlijfisince

we conclude no constitutional violation occurredsge als@Vinters v. Ranum, 730 F. App’x 826,

828 (11th Cir. 2018jper curiam)(“[T] herecan be no municipal liability under § 1983 absent a

constitutional violation.); Campbell v. Sikes, 169 F.3d 1353, 1374 (11th Cir. 1999) (claims fon

supervisory liability fail without underlying constitutional violation). As laid above, the Court
has concluded that most of Plaintiff's Section 1983 claims fail for Plaintiff'slityatm establish
a constitutional violationand the only claim that remaiissPlaintiff's Fourth Amendment claim
against CravenBecausePlaintiff has notplausibly alleged that Kraus violated his constitutional
rights, Walker(his supervisgrand the City(his employeycannot be held liable(Doc.9, pp. 15
18.) As for Plaintiff's claims against Kight and Toombs Courttyose claimsre also due to be
dismissedalbeit on other grounds.

As an initial matter Plaintiff concedes that he only asserted claims against Kight in hig
official capacity andloes not oppose Defendants’ Motion on these claims, agreeing that Kight
entitled b sovereign immunity (Doc. 16, pp. 1, 5.) As to Toombs Countymgipalities are not

subject to Section 1983 liability under the theoryespondeat superior. SeeMonell v. Dep'’t of

Social Servs.436 U.S. 658, 6905 (1978). Rather]i]t is only when the execution of the
government’s policy or custom . . . inflicts the injury that the municipality may be ladle.li

City of Canton v. Harris, 489 U.S. 378, 385 (1989) (citation omitted). Thus, “[a] plaiexikirsy

to hold a municipality liablender § 1983 must identify a municipal policy or custom that caused
[her] injury,” and show that the practice was “a persistent and-spdead practice.’McDowell

v. Brown, 392 F.3d 1283, 12911th Cir. 2004) (citation and internal quotation marks ad)tt
To that end, a municipality cannot be held liable where a plaintiff cannot “fmiawy other

incidents involving similar facts."Mercado v. City of Orlando, 407 F.3d 1152, 1162 (11th Cir.
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2005). Here, Plaintiff does naliegeany incidents relagd to arrests axcessive forcanuch less
any incidents with similar factsSeeid. As such, Plaintiff has not establishEdombs County’s
liability .

For the reasons set forth abotres CourtGRANT S Defendants’ Motiosas to Plaintiff's
claims againskKight, Toombs County, Walker, and the City.

G. Official Capacity

Kraus and Cravemove for dismissal as to Plaintiff's Section 1983 claims asserted againg
them in their official capacities, arguitige claims againghem areduplicativeof those asserted
againstToombs County anthe City, respectively. (bc. 91, pp. 15-16doc. 12, p13.) The
Court agrees. The Eleventh Circuit has recognizatisuits against government official irhis

or herofficial capacity arednctionally equivalent ta direct suit againgthe entity of which the

officer is an agent SeeBusby v. City of Orlando, 931 F.2d 764, 776 (11th Cir. 199Ihus,
where a government official is sued in his official capacity, the proper parhfeirest is the

official’s employer.Abusaid v. Hillsborough County Bd. of Cty Coring) 405 F.3d 1298, 1302

n.3 (11th Cir. 2005).Thus the Court finds that Plainti§ claimsagainstKraus and Cravem
their official capacities are functionally equivalent to his claims agaimsinbs County anthe
City of Lyons andare thereforedue to be dismissed Accordingly, the CourtGRANTS
Defendants’ Motionas to Kraus and Cravem this issue.

. State Law Official Capacity Claims®

8 Defendants do not move for dismissal as to Plaintiff's state law clgaisist Krausn his individual
capaciy. (Seedoc. 91.) Craven, however, moved for dismissal on these claimsingle sentence at the
end of his section addressing Plaintiff's Section 1983 claim for excessive foecely stating that the
“state law claims for aggravated assault, battery, and intentional inflictionaifogral distress are [also]
due to be dismisséd (Doc. 12, p. 23.) He does not offer any additional law or argument in support of thi
contention. (Id.) As explained above, the Court finds Plaintiff has plausibly allegedCitzeven used
excessive force during Plaintiff's arrest; as such, Craven is not entitled to disafiBaintiff's state law
claims on this theory. Accordingly, the CoDfENIES Defendants’ Motion on this issue.
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Defendantsargue that dismissal is proper asPfaintiff's state law claims againktraus,
Craven, and Kight irtheir official capacities because Plaintiff failed to comply wiborgia’s
ante litem statute. (Doc-B pp.18-19;doc. 12, pp. 1415.) In Georgiaplaintiffs asserting
“claims for money damages agaiashunicipality arising from injuries to person or prop&gye
required to present their claims to the municipality within six months of the event on wiech t

claim is based. Kennedy Funding, Inc. v. City of Brunswick, No. CV 2183, 2014 WL

4829179, at *9 (S.D. Ga. Sept. 29, 20{elling O.C.G.A. § 3&3-5. This requirement extends

to clams asserted against a “municipal police officer in his official . . . capaagysuchclaims

are,"“in reality[, claims]against the municipality” itselfConley v. Dawson, 572 S.E.2d 35—
37 (Ga. Ct. App. 2002). Compliance with the statute is a “condition precedent to bringihg sui
anda claim is not sustainable “if the requisite ante litem noticenlbabeen given within the

[applicable]six-month period’ City of Chamblee v. Maxwell, 452 S.E.2d 4889490 (Ga. Ct.

App. 1994) In his Response to Craven and Kight's MotiBrgintiff concedes that histate law
claims against [them] in their offidiaapacities are barred for [his] noncompliamcd Georgia’s
antiditem notice statuté (Doc. 16, p. 1.)While Plaintiff did not address the issue in his Response
to Kraus’ Motion,Plaintiff does not point te-and the Court is not aware-efiny allegatons or
factsindicating hiscompliance as it relates Kraus (Doc. 1.) Accordinglyin the absence of
proper arg litem notice the Court GRANTS Defendants’ Motios as to Plaintiff's state law
claims against Kraus, Craven, and Kight in their officegacities.
CONCLUSION

For the reasons set forth above, the CARANTS Defendants Kraus, Walker, and the

City of Lyons’ Motion, (doc. 9)DENIES as moot Defendants Kight, Craven, and Toombs

County’s Motion to Dismissand GRANTS in part andDENIES in part Kight, Craven, and
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Toombs County’sAmendedMotion, (doc. 12). Specifically,the CourtDISMISSES all claims
againstKraus, Walker, Craven, and Kight in their officialpeaities,DISMISSES all claims
againsthe Cityof Lyonsand Toombs CountygndDISM I SSES all federal claims against Kraus
in his individual capacity Plaintiff's state law claims against Kraus and Craven in their individual
capacities and Plaintiff' éederal claimagainst Cravein his individual capacity for the use of
excessive forcehall remain pending before the Court

Finally, the CourlLIFTS the stay of discovery, (do23), that was imposed pending the
Court’s resolution of the Motion to Dismisés per its previous Order, the COmRECTS the
partiesto file an amende®&ule 26(f) report and proposed scheduling ordathin fourteen (14
days of the date of this Orddn filing their report, counsel shall pay careful attention to and shall
comply with the Court’s Rule 26 Instruction Order, (doc. 4

SO ORDERED, this 23rd day of March, 2020.

/ W{},AK

JUDGER. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA
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