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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
STATESBORO DIVISION

CATHY BRANDENBURG as Natural Mothe
of Christian Brooke Joiner and guardian of
William Rhys Gulnick

Plaintiff, CIVIL ACTION NO.: 6:19-cv-65
V.
TYRONE BURNS, JR.CITY OF VIDALIA;

TYRONE BURNS, SR.AND
CENTERSTONE OF FLORIDA, INGC.

Defendants

ORDER

This matter is before the Court &haintiff’s Motionto Remand (doc.15). Plaintiff Cathy
Brandenburdiled this civil actionin state couras guardian oChristian BrookeJoiner's son
seekingdamages for the wrongful death Mfs. Joineragainst Defendants Tyrone Burns, Jr.
(hereinafter “Burns”) the City of Vidalia, Tyrone Burns, Sr. (hereinafter “Burns, Sr.})and
Centerstone of Florida, In¢hereinafter “Centerstone”)(Doc. 1-1 pp.3-7.) She also brought
claims against these Defendarfter Ms. Joiner's pain and suffering and medical billsthe
administratix ofMs. Joiner’'sestate. (Id.) After being servedvith the lawsuit Centerstone
removed the case to this CaufDoc. 1) In response, Plaintiff filed the present motion, seeking
to have the case remanded back to the state g@wt. 15.) Defendant filed a Response to this
motion, (doc. 17), and Plaintiff subsequently filed a Reply, (doc. EB).the reasons plained
more fully below, the CourGRANTS Plaintiff's Motion to Remand (doc. 15, DENIES

Centerstone’sequest fojurisdictionaldiscovery (doc. 17, pp. 15-16andREMANDS the case
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to theSuperiorCourt of Toombs CountyGeorgia The CourtDIRECTS the Clerk of Court to
enter the appropriate judgment of remand ardU®@SE this case.
BACKGROUND

Plaintiff is a resident and citizen of Toombs County, Georgia. (Doc. 15, [5I&)isthe
mother of the deceased Christian Brooke Joinertla@duardian ofMs. Joiner’s child William
Rhys Gulnick (Id. atp. 1) Ms. Joiner was murdered BgefendanBurns on November 16, 2018.
(Id.; doc. 152, p. 1416, 19-20.) Several months earliem April of 2018, Burns had been
involved in a criminal proceeding before the Circuit Court of the Twelfth Judicial Circuit
Manatee County, Florida. (Doc:11 . 8, 10) The CircuitCourtdetermined that the criminal
action against Burns could not continue becdueseas “incompetent ... due to mental iliness and
intellectual disability.” (Id. atp. 8) In accordance with Florida law, the Twelfth Judicial Circuit
released him on several conditiongd. &t pp. 8-9) First, Burns had to enroll in “mental health
treatment and competency training” administere®efendant Centerston€ld.) Healso had to
live with his father, Defendant Tyrone Buri$s.,at his home iLakeland, Florida (Id.) In order
to live anywhere other thahis father'shouse Burnswas required tmbtain the approval of his
case manager and notify thecourt. (d.)

Despite these restrictionat some point in or prior to August 20I8,rns began living
with Teresa Byas in Vidalia, Georgiithout obtaininchis case manager’s appal. (Doc. 17,
p. 2-3; doc 151, p. 2) Over the nexiseveral monthswhile in Vidalia, Burns had several
encounters with the Vidalia Police Department. (Doellfap. 2-3.) On September 28, 2018, he
was arrested for criminal trespass, and on Oct8Bgthe police responded to a domestic violence
report involving him and Ms. Byas.d() Shortly thereafteron November 16, Burns killed Ms.

Joiner. (Doc 15, p. 1; doc. 45 . 19-20.) He was arrestethe next day (Doc. 152, p. 15)




During this time,Burns’ case managelid not know that Burns was no longer residing with his
father. (Doc. 17,pp. 2-3). Shedid not learn that Burns was in Georgia until March 20dgle
he was awaiting trial for Ms. Joiner's murdeftd.) OnJuly 24, 2019, Burns pled guilty tthe
felony murder and aggravated assaliMs. Joiner (Doc. 152, pp. 1922) He is currently
serving a life sentence in Georgia DiagnoahdClassfication Prison. (Doc. 15-3, pp. 2-3.)

Plaintiff filed thiswrongful death action in the Superior Court of Toombs County on Jung
3,2019. (Doc. 41, p.3.) She assestthat Burngs liable because he “shot and killed” Ms. Joiner.
(Id. atp. 5) Sheclaimsthat Burns Sr. and Centerstorare liable for failing to appropriately
monitor Burnsand that the City of Vidaliss liable for its Police Department’s failute properly
investigate him. Id. at pp. 56.) All the Defendantsvere served with summons and process.
(Doc. 15, pp. 2, 2831). On July 18, 2019, before filing an answer, Centerstone removed the cag
arguing that‘[tlhis Court possessediversity jurisdiction over this action under 28 U.S&.
1332(a).” (Doc. 1, p1-2.) Burns did noprovide his consent tthe remowal of the case to this
Court. (Docl, p. 4). Infact, inits Notice of Removal, Centerstone indirectly acknowledbat
Burns had not consented, emphasizing tBatns “has been declared mentally incompetent
pursuant to the claims and Exhibits of Plaintiff's Complainfld.) Plaintiff filed a Motion to
Remand the action back to state court on August 19,,Z8@8. 15), and Centerstone filed a
Response, (doc. 17Rlaintiff thereaftefiled a Reply (doc. 20).

LEGAL STANDARD
Actions initially filed in a state court may be removed to federal cotstarcircumstances:

(1) where the claim presents a federal question or (2) where diversity juoisdixists.28 U.S.C.

8 1441(ab); see alsdCaterpillar Inc. v. Williams482 U.S. 386, 392 (198T7)Only statecourt

actions that originally could have been filed in federal court may be removed tal fenigt by
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the defendant.”). Either one of theg@unds will provide a district court withriginal federal
subject matter jurigdtion overthe case.28 U.S.C.88 1331-32.In addition, for removal to be
proper, “all defendants who have been properly joined and served must join in or consent to
removal of the action.”ld. § 1446(b)(2)(A). This must be done within thairty-daytime limit

mandated by 28 U.S.@.1446(b). _Schmidt v. NdtOrg. for Women 562 F. Supp. 210, 212 (N.

D. Fla. 1983). This removal conditioris often referred to as tf@nanimity requiremerit. See

Russell Corp. v. Am. Home Assurance Co., 264 F.3d 1040, 1044 (11th Cir. 20@bjpted on

other grounds asrecognized in Overlook Gardens Props., LLC v. ORIX USA, L,.927 F.3d 1194

(11th Cir. 2019).
This Court is not permitted to simply ignore a procedural defect when that dagcsicer
raised by the plaintiff in a timely filed motion to remand, even if the proceduiedtde viewed

as “trivial[] or inadvertent.”Beard v. Lehman Bros. Holdings, Ind58 F. Supp. 2d 1314, 1318

(M.D. Ala. 2006). Thus, theCourtmustremand a case if the technical requireraémt removal
havenot beersatisfied 1d. Removing @fendants carry the burdef demonstrahg that the

removed the cagaroperly, and “this burden is a heavy onédmpkin v. Media Gen Inc., 302

F. Supp. @ 1293, 1294 (M.D. Ala. 2004).Because removal jurisdictiooreatessignificant
federalism concerngederal courts are directed to construe removal statutes strictly with alkdoub

regarding jurisdiction being resolved in favor of remakthiv. of S. Ab.v. Am. Tobacco Co.

168 F.3d 405, 411 (11th Cir. 1999).
DISCUSSION
Plaintiff argues that the case should be remanded becauSmotht does not havfederal
subject mattejurisdiction over the action(Doc. 15 p.5.) First, PlaintiffcontendghatBurns is

a citizen of the State of Georgigd. at 4) not Florida as Centerstone alleges, (doc. 1),par®d
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thatremovalof the case wakusbarred by the forum defendant ru{®oc. 15, p. 5.)Additionally,
Plaintiff claims remand is required becaens“did not consent to the removal of thetion to
federal court and thusthe unanimity requirememwas not satisfied (Id.) For the following
reasons, the Courbncludegshat the action should be remandedttie courtiueto Burns failure
to consento removal Having determined thaemand is necessary on this gropihe Courtneed
notaddresslaintiff's othergroundfor remand.
l. The Unanimity Requirement

As stated above [t]he unanimity requiremémandates that in cases involving multiple
defendants, all defendants must consent to remo®ussell Corp 264 F. 3d at 104&itations
omitted) The defendants in a casatisfythe unanimity rule when they all “join” in the notice of

removal. SeeTri-Cities Newspapers, Inc. v. Tdities Printing Pressem & Assistants’ Local 39,

427 F.2d 325, 32&7 (5th Cir. 1970) (The law is clear that. .removal procedure requires that
all defendants join in the remdvpetition”).* The rule “does not require that every defendant
actually sign the same petition,” but consent “must be expressed to the courthatthiiity day

period, whether by petition, written consent or oral conse@tyde v. Nat'l Data Corp.609 F.

Supp. 216, 218 (N.D. Ga. 1985).

A. There is No “Mental Capacity” Exception to the Unanimity Requirement

Here neither party disputes that Burns did not consent to Centerstone’s remohisl of
case to federal courtDoc. 1, p. 4; doc. 1%p. 8-10) Centerstone, howevesks thigourt to

hold that it was not required to obtaionsentfrom Burnsbecausgit claims,hedid not have the

! In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), the El€uenihCourt
of Appeals adopted as binding precedent all decisions of the former Fdtht Court of Appealhanded
down prior to October 1, 1981.




necessarynental capacity tgive such conserit (Doc. 17, p8-9.) Although Centerstongiatly
admits that it “is not aware of any court having recognized an excejtifthe unanimity]
requirement for mentally incompetent defendantd,’atp. 9),and he Courtis likewisenot aware
of anysuch exceptionCenterstone asks the Courntakesuchan exception here.

The Court declines tpermitsuch an exceptigrasdoing so would fly in the face of clear
Eleventh Circuit Court of Appeals precedesmphasizingthe necessity ofand the strict
construction applied tohe rule of unanimity. _Russell Corp., 264 F.3d at 1050.Russell

Corporation v. American Home Assurance Compding Eleventh Circuitejected a removing

party’s similar request for ‘dairness” exception to the unanimity requiremefd. In declinng
to create dfairness”exceptionthe Court of Appeals reasoniwt:

[b]eginning with the United States Supreme Court’s decisiddhicago R.I. &
Pac. Ry. Co. [v. Martinfederal courts have universally required unanimity of
consent in removal cases involvingultiple defendants.There are severauch
bright line limitations on federal removal jurisdiction (e.g. the removal bar for in
state defendants and the one yeae limit for diversity removals) that some might
regard as arbitrary and unfai&uch limitations, however, are an inevitable feature
of a court system of limited jurisdiction that strictly construes the right to remove.

Russell Corp., 264 F.3d &050 (internal citations omitted)Thus, given théeleventh Circuit’s

adherence to theright line nature of the unanimity ruland the absencef an established

2The Court notes that while Centerstone claims that Burns lacked thd statddo consent to removal,
two expert witnesses tmd Burns to be competent to stand trial for the murder of Ms. Joinec. {B-2,

p. 18). The Georgia state court also found Burns to have “intelligemttly knowingly entered a plea of
guilty.” (Id. atp. 19.) Moreover, there is no indication on the record that, at the relevant time (when h
consent to removal was requestedjpy court hal appointed an individual to act &urns’ legal
representativbased on a determination that he was legally incompetedeed, the record is devoid of
any effortby any party to have such a representative appointed for BAsna result, even if an exception
relating to mental incompetency existed, the Courubious that such an exception would even be
applicable hereSeeFerrelli v. River Manor Health Care Ct823 F.3d 196, 202 (@& Cir. 2003)“[A] bsent
actual documentation or testimony by a mental health professional, a coenbaf, or a relevant plic
agency, the district court is not required to undertake an inquiry prto s litigant's mental capacity.”).




incompetency exceptiohthis Court declines to excusiee lack of unanimitypased simply on
Burns’ allegednental incompetency

B. The “Nominal Party” Exception Does Not Apply Here.

Centerstone’s next argument is that Burns is a nominal defendant in this suit@uskist
is not required. (Doc. 17, pp.415.) WhileCenterstone is correct that there iseaognized
exception to thaunanimity requirementwherethe nonconsenting defendant ghown to bea
“nominal” (or “formal’) defendantthis exception is not applicable under the circumstahees

The “nominal party” exception provides that “nominal or formal parties, being neithe
necessary nor indispensable, are not required to join in the petition for remaualCities

Newspapersinc., 427 F.2d at 327. Courts applying the nominal defendant exception to th

unanimity rule have defined the term in varying wagee e.q, Thorn v.Amalgamated Transit

Union, 305 F.3d 826, 833 (8th Cir. 2002) (noting that nominal defendants are “those against wh

norealrelief is sought”)citation and internal quotations omitte8haw v. Dow Branddnc., 994

F.2d 364, 369 (7th Cir. 1993) (“A defendant is nominal if there is no reasonable basgslictiny

that it will be held liable.”)Fariasv. Bexar Cty. Bdof Trs. for Mental HealthVientalRetardation

Servs, 925 F.2d 866, 871 (5th Cir. 199('Yo establish that neoremoving parties are nominal
parties the removing party must show . that there is no possibility that the plaintiff would be
able to establish a cause of action against thereirmoving defendantis state court.”Ycitation
and internal quotations omittedn this Circuit, “[t]he ultimate test of whether the defendanés
indispensable parties is whether in the absence did#fendarg], the Court can enter a final

judgment consistent with equity and good conscience which would not be in anynfaayor

3 This “bright line” unanimity requirement also furthers the importadicpmf judicial economy. See
Esposito v. Home Depot, U.S.A.dn436 F. Supp. 2d 343, 347 (D.R.1. 2006) (“[M]aintaining a bright line
rule regarding removal procedures minimizes the expenditure of precthosi| resources to determine
whether all of the defendants did in fact consent to removal . . . .").




inequitable to plaintiff.” Tri-Cities Newspapers, Inc427 F.2d at 327quoting _Stonybrook

Tenants Ass’n v. Alpert, 194 F. Supp. 552, 559 (D. Conn. 1961)).

In this case, Burns does not qualify as a “nominal” defendant under any of theafiiwnsul
cited above.Plaintiff is suing Burns for the wrongful deathMs. Joinepursuant to O.C.G.A8
51-4-2. The statute specifically provides recovery for “the homicid@oé’s] spouse or parent”
and defines homicide as “all cases in which the death of a human being resulicfiora. . . .”
0O.C.G.A. 88 51-4-X), 51-4-1(2) Burns has pled guilty to the felony murder of Ms. Joiner. (Doc.
152, pp. 16, 19-20) This guilty pleaprovidesa reasonable basis to beligat Burnswill be
found to bear at least some liability iretwrongful death sujtthusindicating he ishot a nominal

party. Seee.qg, Kearse v. FloydNo. 1260130CIV-SEITZ/O’'SULLIVAN, 2011 WL 13217284

at *1-2 (S.D. Fla. Feb. 22, 201Thon<consenting defendant, who had already been convicted o}
kidnapping andexually battering the plaintiff, was not a nominal partyiatim’s civil suit for
damages sincthe convictions provideth reasonable basis . . . for predicting thegyould] be
held liable™)

Centerstonehowever,argues thaBurnsis nonethelesa nominal party “because he and
the other defendants are alleged to be joint tortfeasors.” (Doc. 17, p. 12.) Howelzsythin

Circuit hasrejected thistype of argument. In_Thermoset Camation v. Building Materials

Corporationof America theplaintiff brought a product liability actiom Florida state couggainst

two defendants, one of which removed the case to federal court on the basis of divers
jurisdiction 849 F.3d 1313, 1315 (11th Cir. 201 A¥ter it was determined that the noemoving
defendant’spresence defeated diversity jurisdiction, the Court addressed whether the ng
removingdefendantvas a nominal defendanid. at 1316-18. The Court concluded that the ron

removing defendant was “more than just a nominal defendas&dban the fadhat “Florida is
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not a jointandseveral liability statgand instead, mder]Florida law, a defendant . is.liable only
for the amount of damages proportional to its percentage of fddltat 1318(citing Fla. Stat. 8
768.81(3)). The Court reasoned thajiventhe apportionment of liability requirement for joint
tortfeasors,if the nonremoving defendant were deemed a nominal party and ultimatgly
involved at the trialof the casgthen theremoving defendant would be able to ardaethe
factfinderthat theabseninon+temoving defendant caused the problevith the producandthat
thatthe removing defendant bore fault for plaintiff's damagesld. The Court emphasized that,
if this agument workedthe removing defendantould paynothing,and the plaintiff would be
left with “incomplete relief.” Id.

While Florida law does not govern the case at h&wbrgia law-like Florida law—
“apportion[san award of damages among the persons who are liable according to the percent
of fault of each person.” O.C.G.A 51-12-33 Centerstone has already indicated inAitswer
that it plans to argue that Burns is to blame for Plaintiff's claims. (Doc. 4, ;A29 result, the
Court cannot reasonably hold that Burns is merely a nominal pasgd on the fact that he is
alleged to be a joint tortfeasor with the other defendants.

Centerstondurther argues that Defendant Burissa nhominal party becaug#&aintiff is
seekingmonetary damageand Burns “is extraordinarily unlikely to be able to satisfy a money
judgment against him because it is doubtful that he has any ass@ot. 17, p.14). This
argument is upersuasivdor several reasons. Fir§gorgia law recognes that théransference
of mondary damages is not the only goal of tort litigaticheeLand v. Baone 594 S.E. 2d 741,
743 (Ga. Ct. App. 2004) (“To seek to bring a tortfeasor to contrition or penitence is noigfulvron

purpose in tort law. . ). Further,several district cousthavedetermined that the inability to pay

4 Certerstone does not provide an affidavit or other evidence concerning Deff@wlas’ assets.
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does natby itself, makea defendand nominabparty. See e.g, Bellone v. Roxbury Homes, Inc.

748 F. Supp. 434, 437 (W.D. Va990) ([T]his Court does not believe that its jurisdiction is
premised upon the strength or weakness of a given defendant’s financial stateni@ensiy v.

Progressive Northern Ins. Co., No. CIM-1375HE, 2015 WL 1356922at*2 (W.D. Okla. Mar.

24, 2015) (fT]he court has considerable doubt that an otherwise proper defendant becomes

‘nominal’ simply by having no assets or running out of moneWiliams ex rel. Mcintosh v.

City of Beverly Hills No. 4:07CV-661 CAS, 2007 WL 2792490, at {&.D. Mo. Sept. 24, 2007)

(“[Defendantwith no asselsappears to have a stake in this litigation, because there does not app4
to be any bar against plaintiffs seeking a judgment against him, which tHdyatempt to collect
at any point in the future.”).

Centerstoa citesMaryland v. Exxon Mobil Corp., 352 F. Supp. 3d 435,489 (D. Md.

2018) and the cases it references for the proposition that a party without assetamisal
defendant.(Doc. 17, p. 14.However that case is materially distinguishable frdma tase at hand
because the assue defendant was a corporation not a person. 352 F. Supp. 3d at 468. The c
determined that the defendant was a nominal party not only because it lacked assstausne
the corporation’s registration had been revokeditawds no longer a legal entitly the state Id.
at470.

Finally, Centerstone argues that determining whether Burns is more than a nominal
party, this Court should not consider any satisfaction that Plaintiff might redewe a jury
finding Burns liable foiMs. Joiner’'snrongful death because he has alrealdy guiltyin criminal
court. (Doc. 17, p. 14.) However, the fact thatcaurt may havealreadyheld a defendant
criminally accountableloes nonegatethe potential meaningfulness to a victwhthe imposition

of civil liability on that defendant. See e.q, Kearse 2011 WL 13217284 at *2 (finding that a
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defendant who had been convicted of kidnappirds&xual battery was not a nominal party in a
civil suit arising from the same conduct).

For all of these reason€enterstone has not met its burden of showing that Buassaw
nominal party for purposes of the unanimity requirement.
Il. Centerstone’s Request fodurisdictional Discovery

At the end of itqRespons®rief, Centerstone requestst if the Court is inclined to grant
Plaintiff's request foremandthe Coutt shouldfirst givethe partieshe opportunity to “engage in
jurisdictional discovery.” (Doc. 17, p. 35.Centerstone fails, however, tdfer any details
concerninganyspecificdiscoveryefforts it wouldundertakeor whatsort ofinformation itaimsto
uncover. In addition, Centerstonsimultaneously argsethat “jurisdictional discovery is not
needed because the facts and evidence in the record are sufficient for the Courptaideifig
motion.” (d. at p. 16.)

“[W]hen facts that go to the merits and the court’s jurisdiction are intertwined ang

genuinely in dispute, [a] part[y] ha[s] a ‘qualified right to jurisdictionatadigery,” unless that

party unduly delayed in seeking leave to initiate discovAng. Civil Liberties Union of Fla., Inc.

v. City of Sarasota, 859 F.3d 1337, 1341tl(Xir. 2017) (quoting Eaton v. Dorchester Dev., Inc.

692 F.2d 727, 729 n(@1th Cir. 1982)). While generallyit can bean abuse of discretion for a
court to deny a timeWprought motion for jurisdictional discoveryd., here even assuming
Centerstone’s request was timatyhas failed to identify angreas of factual disputegarding
Burns’ lack of consent to removéhat warrantdiscovery. Moreover the Court finds that
Centerstondailed to timely and specificalljnove theCourt for jurisdictional discoveryas its
request was contained withiniis Response and was proposeadan alternative titatly denying

Plaintiffs Motion to Remand. Consideing Centerstone’delay in requesng jurisdictional
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discovery (and the fact that its request was not clearly made in a motion sotantained within
its Responsedlong with Centerstone’s failure to proffer any reason to believe tHatsoovery
might lead to informationunderminingthe Court’s determination that, under wedtablished
federal law,Centerstone was required to obt&uarns’ consent to removal, the ColENIES

Centerstone’s request for jurisdictional discoveBeeUnited Techs. Corp. v. Mazer, 556 F.3d

1260, 1280681 (11th Cir. 2009) (holding that the district court did not emeifusing toallow
jurisdictional discovery when the plaintiffnever formally moved the district courtorf
jurisdictional discovery but, instead, buried such requests in its brief as a projiesetiae to
dismissing [the defendant]” and failed to “take[] every step possible naldig the district court

its immediate need for such discoveryPpsner v. Essex Ins. Co., 178 F.3d 1209, 1214 n.7 (11th

Cir. 1999)(per curiam)untimely request for jurisdictional discovery need not be granted).
CONCLUSION
In light of the foregoing, the Cou@RANTS Plaintiff Cathy Brandenbutg Motion to
Remand, (docl5), DENIES Defendan Centerstons requestfor jurisdictionaldiscovery (doc.
17, pp. 1516), andREMAND Sthis caséackto theSuperiorCourt of ToombsCounty, Georgia.
The Court furtheDIRECTS the Clerkof Courtto enter the appropriate judgment of remand
CLOSE thiscase.

SO ORDERED, this 4thday ofNovember, 2019.

/ Wé}ér

R. STAN BAKER
UNITED STATES DISTRICTJUDGE
SOUTHERN DISTRICT OF GEORGIA
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