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of America v. Urunao Beach Corp. et al

INTHE UNITED STATESDISTRICT COURT
TERRITORY OF GUAM

UNITED STATES OF AMERICA, CIVIL CASE NO. 93-00041

Plaintiff,

VS. MEMORANDUM DECISION
AND ORDER DENYING MOTION

TO REOPEN CASE

N e e e e e’

ANTONIO ARTERO SABLAN,

Individually and as Chairman of the Board

and President of Urunao Beach Corp dba §
)
)

JUNGLE TOURS, and URUNAO BEACH
CORP.,

Defendants.

I INTRODUCTION

Before the court is a motion by Melvia Arte@afky and Anthony M. Artero (collectivg
“Movants”) to reopen this case. (Motion todpen Case (“Motion”), filed July 16, 2013, ECF
44.) Movants are not parties to fitegation, but they claim to bitended third-payt beneficiarie
of a consent decree entered ibfpthe parties in 1994, and as sucthave standing to ask
court to clarify the decree’s terms. Plaintififiited States opposes the Motion. Defendants An
Artero Sablan (“Sablan”) and Urunao BeaClorporation (*“Urunao Beach”) have not fi
responsive briefs or taken a gas) on the Motion. The matter came on for a hearing on N
20, 2014. Having carefully considered the oral and written arguments of counsel, an(
reviewed the briefs, affidavits, and exhibitbsutted by Movants and Plaintiff, the court de

the Motion to Reopen Case, for the reasons set forth herein.
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. BACKGROUND

a. The 1994 Consent Decree

In 1993, the United States sued Defendantsa®adnid Urunao Beach for trespass, alleging

that Defendants had damaged federal woodlands by unlawfully cutting a roadway thrqugh Lot

10081-2 in the Guam National Wildlife Refug&réfuge”) to Defendants’ property in Lot 10

and by driving tour buses over it, further daging the ecosystem. (See Complaint, ECIF

Defendants asserted a right of easement dpessity. (See Consent Decree T 7.) A pre

judgment in a separate cablited States v. 602,321 Square Meters of |.&ndl Case No. 29-

62 (D. Guam), had expressly reserved a rajhivay across the Refuge’s Lot 10081-2 to
10081-1, which was owned by Maria Taitano Agusnd Juan San Nicolas Aguero. (See Co
Decree | 6.) That case did notwever, expressly reserve a righit way or other access

Defendants’ property in Lot 10080d({ 7.)

D80

1)
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nsent

to

In April 1994, the Government and Defentia entered into &onsent Decree that

established a right of way for Defendants actbssRefuge to Lot 10080. The parties agre

route the right of way along the existingad, as shown on an attached méh.{ 9.) The width

pd to

of the right of way was restrietl to 20 feet along orsection of the roetand 10 feet along the

remainder. Id. § 13.) Defendant agreed to stop clearcutting timber and storing earth
equipment along the roadwayd.({ 10.)

The only parties to the Consent Decree wvileeeU.S. Government and Sablan and Ur

moving

LiInao

Beach, of which Sablan was board chairman pregident. Other landowners are mentiongd in

two paragraphs. Plaintiff agre¢al “endeavor in good faith to selve with affected landownérs

the other access issues conaagrthe Guam National WildlifRefuge including, but not limit

to, reviewing any proposal to inpre said right-of-way by aniterested party, and includ
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exploration of an easement foetferritory of Guam . . .”Id. 9 15.) It was furtheagreed that tf
Consent Decree “shall not releasaiftiff, Defendants, the Territorgf Guam or other owners
Lot Nos. 10080 or 10081-1" from various obligatiomposed by federal, state, or local laid.

116.)

of

The District Court of Guam retained juristion “for the exprespurpose of enabling any

party to this Decree to apply tagiCourt for such further orders and directions as may be neg
or appropriate” to construe,adify, or enforce the Decredd(  18.) It was agreed that “[t]
provisions of this decree shall appbd and be binding upon DefendantsT®NIO ARTEROSABLAN
and LRUNAO [sic] BEACH CORP,, and upon all firms, corporations, agents, SUCCESSOr'S Or ass
the Defendants, and upon Plaintiff andatBcers, agencies, and employeesd. (] 5.)

In September 1994, a few months after entrthefConsent Decree, Chief Judge Jo
Unpingco called an off-the-recombnference to which he invitédarious family members”
discuss the possibility of building an access rmadllow “continuous and ready access” to
Artero property” along a beach route that duringh tide was partially submerged. (Note
Conference, Sept. 27, 1994, ECF No. 43.) The paatits included many Artero family memk
who were not named defendants in the lawsuie @frthe participating family members, Mov
Melvia Artero Cafky (“Cafky”), “expressed hatissatisfaction with the way this case
handled.” (Notes of Conferencpp. 4-5.) The notes of thiomference are thiast recordg
activity in the case for nearly 20 years.

b. The 2013 Motions to Reopen and Clarify the Consent Decree

In July 2013, Cafky and Anthony M. Artero (“f&ro”) moved, as interested partieg

reopen the case. Separately, Cafky and Artero thfre‘clarification” ofthe Consent Decree
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to the permissible use of the ROW [right ofyijva(Motion for Clarification and Memorandum
Points and Authoritie, ECF No. 45, p. 1.)

Cafky and Artero are owners of propewiithin Lot 10080. In 2011, Cafky applied to
U.S. Fish and Wildlife Servic€ FWS”) for a special-use permid bring heavy equipment o

the right of way to clear, leveind grade on her property. (M for Clarification, p. 4.) Hg

of

the

er

er

application was deniedld.) In 2013, Artero applied for a special-use permit to remove aggregate

from his property that was left there (he 9ayg the U.S. Government after cleanup of military

dump sites.Ifl., pp. 4-5.) Artero’s apigation was deniedldq.) Administrative appeals of thg
denials were unsuccessfuld.) Cafky and Artero assert thdteir use of the right of way
consistent with the Consent Decea®l seek a declaration from theutt to that effect. They ass
standing as “interested parties”ttee Consent Decree. (Motion Y 2.)

The Government opposes the Motion. It asgbdsto have standing enforce a conse
decree, it is not enough for a thipdrty to be an intended beneéiy of the decree. Rather,
parties to the decree must have intended tothr¢hird-party beneficigs a “legally binding an
enforceable right to the benefit.” (Opp’n, p. 3, quolihgted States v. FMC Corb31 F.3d 811
821 (9th Cir. 2008)). The Government maingaihat the 1994 Consent Decree did not
nonparty family members like Cafkyd Artero an enforceable right.

Movants reply that as property owners withot 10080 who activelyparticipated in th
negotiation and implementation ofetiConsent Decree, they were¢eimded beneficiaries. (Re
1-2.) They read the case law as prohibiting ontydental beneficiarieBom enforcing a conse
decree and as not requiring that intended berei#s be identified by name, so long as the
within the class intended to receive the bendfit.Z—3, 6.) They assert that the Consent D¢

does not expressly limit enforcement rights to the partlds.3() They point to terms in t
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Consent Decree which, in their view, show annht® benefit all property owners within |
10080: Plaintiff's covenant to work with “affearl landowners” and “any interested part
resolve other access issues (ConBaree § 15), and a non-release term that expressly rq
“other owners of Lot Nos. 10080 and 10081iel { 16). Additional evidence of intent, accorg
to Movants, is: (1) one of the claimsattlihe Consent Decree expressly setiigdf(9) was a clai
of an easement “for the bdief Lots 10081 and 10080” (Reply 4, quoting Defendant’s Ans
Dkt. No. 7); (2) the United States engagegast-Decree discussions with affected landow
and (3) the Superior Court of Guam foundAmero v. Artero(CV-263-97, Decision and Ord
Feb. 10, 2000), that Defendant Sablan had expeiuted to open the roadwdor the benefit
all the landowners (Reply 4-5).

1. DISCUSSION

A motion to modify a consent decree isper under Rule 60(b)(®¥ the Federal Ruleg

of Civil ProcedureSee United States v. Asarco 130 F.3d 972, 976 (9th Cir. 2005). In a V|

narrow set of circumstances, intended thirdypheneficiaries may enforce a consent decreg.

The general rule, however, isaagst finding third-party enforceanmt rights: “[A] well-settled

line of authority from this Court establishes thatonsent decree is not enforceable directly

collateral proceedings by those who are not pattidt even though they were intended to bé¢

benefited by it."Blue Chip Stamps v. Manor Drug Storé2]1 U.S. 723, 750 (1975).

In Blue Chip Stampsinder the terms of an antitrustnsent decree the “Old Blue Chi
Stamp Company agreed to form “New Blue Clapd to offer shares in New Blue Chip to
retailers who had used Old Blue Chip’s stanigsat 725—-26. A retailer brought an SEC Rulg
10b-5 action alleging that Old Blue Chip haémared a misleading pusctus intended to

discourage qualifying retailers fropurchasing stock in New Blue Chill. at 726—27. Under
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the so-called “Birnbaum rule,” gnactual purchasers and sellers of securities have a priva
right to bring a 10b-5 actiomd. at 730-31 (citindBirnbaum v. Newport Steel Corg93 F.2d
461 (2nd Cir. 1952)). Courts had carved ouerception from operation of the Birnbaum rulg

for persons who owned a caoattual right (such as an optioto buy and sell a securitig. at

749-50. The Ninth Circuit found that the retailer'satas as an offeree muwant to the terms of

the consent decree served the same functiooivagrship of a contcdual right, and extended
the Birnbaum rule to allow the retailer the right to $deThe Supreme Coureversed, holding
that a quasi-contractual rigtat purchase does not confepravate right to sue under 10b48. at

755. The Court noted that neithhtBe Ninth Circuit nothe retailer aserted that the consent

decree actually conferred a catdtual right on the retailer, wiveas not a party to the consent

decreeld. at 750.

The Ninth Circuit readlue Chip Stamp® prohibit “onlyincidentalthird party
beneficiaries from suing to enforce a consent deck®ok v. State of Ariz., Dept. of
Corrections 972 F.2d 1012, 1015 (9th Cir. 199@yiginal emphasis). Irlook,265 inmates filg
suit to enforce a 17-year-old consdetree regarding prison mail regulatiolas.at 1013. Nong
of those inmates had been a party to the consent datrébae Ninth Circuit held that the
inmates had standing to sue to enforce the consent detrael015. It distinguisheBlue Chip
Stampson the narrow grounds that there, the Uni¢ates Government was a party to the
consent decree, and it was weltlsel that “[o]nly the Governmemian seek enforcement of it
own consent decreedd. (quotingDabhl, Inc. v. Roy Cooper Cat48 F.2d 17, 20 (9th Cir.
1971)). Under contract law principlepplicable to conseéulecrees, third-party beneficiaries
Government contract are “assumed to be ordidental beneficiaries and are precluded fron

enforcing the contract absent a cleapression of a different intentd. The court also observ

e
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that strict adherence ®lue Chip Stampwould “eviscerate” Rul@1, which gives nonparty
beneficiaries of a court order the same meaestorce the order as a party has at its dispog
Id. It found that the prison consent decree was intéhadéenefit all inmates, not just those w
had brought the original lawsuld. It therefore found that th265 prisoners had standing to
move to reopen the cadd.

In the context of a land use disputee Ninth Circuit declined to hold theiookopened
the door to a suit by intended third-party beciafies where (1) the Government was a party
aligned with nonparty beneficiariend (2) the consent decree @néd “no clear intention” to
confer a right of action otiird-party beneficiariedJnited States v. FMC Corb31 F.3d 813
(9th Cir. 2008). IFFMC Corp.,the U.S. Environmental Protection Agency (“EPA”) and the

Shoshone-Bannock Tribes (“the Tribes”) appteed FMC Corporation (“FMC”) about possik

violations of federal and trdd environmental laws arisirfgom FMC mining operations on land

within the Tribes’ reservationd. at 815. The Government sued FMC, and the district court
allowed the Tribes to intervene and presemedions to a proposed consent decree betwee
FMC and the Government. The consent decree mentioned the Tribes frequently — for
example, it permitted the Tribes to have limigatess to FMC'’s plant and to receive technig
reports from FMC upon request — but identified@erties” only the United States and FM@.
at 816. Paragraph 77 exprgsslated that “[n]othing in this@sent Decree is imded either tg
create any rights in or grant any cause of action to any person not a party to this Consen
Decree[.]”ld. at 821. The Ninth Circuit held that tirdent apparent in Paragraph 77, in
conjunction with the presumption against dhparty rights to enforce government consent

decrees, deprived the Tribes of standldgat 821-22.
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The facts oFMC Corp.mainly cut against Movast position. Although the 1994
Consent Decree does not expressly define “pariiedges state that “[tife provisions of this
decree shall apply to ard binding upon Defendant’s\(ONIO ARTEROSABLAN and LRUANO
[sic] BEacH Corp,, and upon all firms, corporations, agents, successors or assigns of the
Defendants, and upon Plaintiff and its officersgrages, and employees.” (Consent Decree
Movants are not in this class.diso contains an enforcement provision that limits the court
jurisdiction so as to “enabl[e] amarty to this Decree to apply for such further orders and
directions as may be necessaryappropriate . . . for the mdiation or termination of any
provision, orfor enforcement or compliance therewit{Consent Decree 18, emphasis adde
Movants did not sign the Consent Decree; the siggatories are “Attorney for Defendants”
the U.S. Attorney — i.e., the parties’ remetatives. Although otlméandowners of Lots 10080
and 10081 are mentioned twice in the Con8muree (11 15 and 16) ey are not given a
concrete benefit. In § 15, the United Statesely agreed to work with them and other
stakeholders in good faith to resolve other acsssges, while { 16 only clarifies the limits of
Consent Decree. In contrast RMC Corp.,the Tribes received actual, tangible benefits fron
consent decree, yet still even those [figweere not enough to confer standing.

Movants assert that a crucfattor in the court’s ruling iFMC Corp.was that “the
consent decree at issue took painsgell out that thirgharties did not have a right to enforce
consent decree” (Reply 3), and that the 1994 Consent Decree has no such explicit langy
FMC Corp.,the court rejected the poy argument that where a consent decree grants
substantive rights to a third ghg, the grant must implicitly iclude a right of enforcemeriMC
Corp.,531 F.3d at 323. “When a consent decree or aohéxplicitly provides that a third part

is not to have enforcement rights, that third partyonsidered an incideaitbeneficiary even if

15.)
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the parties to the decree or contract intertdezbnfer a direct beefit upon that party.Id.
(quotingSEC v. Prudential Sec. Ind.36 F.3d 153, 159 (D.C. Cir. 1998)). Movants are corr
that the 1994 Consent Decrealike the consent decreemMC Corp.,does not unequivocally
exclude third party beneficiarié#®m enforcing its terms. But ff 18 is given its plain meaning
it cannot be construed to permit anydmg“any party to this Decree” to enforce it. This
conclusion is supported by the fact that, onatef the Consent Decree does not recognize
right of Movants or anyone other than DefemdaSablan and Urunao Beach to use the roag
“The parties recognize thdefendanhas an undivided intest in Lot No. 10080Defendant
desires a suitable route of ingress andsgte Lot No. 10080 and has alleged a right of
easement by necessity and other rights of gastalLot No. 10080 . . .” (Consent Decree | 1
emphasis added.) Movants want the court to nei@dthe Consent Deee not only a right of
enforcement but also the substantive rights thisi to enforce. The case law does not supg
the outcome they seek.

Movants rely orCounty of Santa Clara v. Astra USA, Is88 F.3d 1237, 1244-45 (9

Cir. 2009),reversed on other grounds by AstraA)$nc. v. Santa Clara County31 S.Ct. 1342

(2011), for the proposition that an intendeddkparty beneficiary haa right to enforce a
contract even if the contract does not exgligegrant a right to sue. (Reply at 3.)@ounty of
Santa Clarathe Ninth Circuit stated: “[W]e reject theggestion that the availability of a thir
party contract claim is conditioned on the cocifginclusion of a provision expressly grantir
the third party theight to sue Any intended beneficiary has thght to enforce the obligor's
duty of performance; the right to sue inheresne’s status as antended beneficiary.County

of Santa Clarab88 F.3d at 1244. The problem for Movants is ®atinty of Santa Clara

involves a contract (a pharmaceutical pricingeagnent), not a consent decree. True, ordingry
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contract principles generally applyttte interpretation of consent decreese Wicker v.
Oregon,543 F.3d 1168, 1173-74 (9th Cir. 2008). However, that does not mean that a co
decree is the same as a contract. A consent dd@eattributes of a contact and a judicial
act[.]” Washington v. Penwell00 F.2d 570, 573 (9th Cir. 1983). The Supreme Court has
consistently rejected the argument “that a de@ntered upon consent is to be treated as a
contract and not as a judicial act[3ystem Federation No. 91 Railway Employees' Dep't v.
Wright, 364 U.S. 642, 651 (1961) (quotiknited States v. Swift & C&286 U.S. 106, 115
(1932)). The line of cases froBlue Chip Stamp® FMC Corp.shows that the right of third
parties to enforce a consent decree is muatowar than their right to enforce a contract.
Absent a clear expression of an enforcemehit rithird parties who benefit from a consent
decree typically will be considered onhcidentalbeneficiaries, not intended ones.

One factor that distinguishes the case at bar #d&@ Corp.favorably for Movants is
that the Government, although a party to the €ohBecree, is adverse to Movants. When
Government is aligned with nonparty beneficigsithere is at least a presumption that the
nonparties are only incidéal beneficiariesSee FMC Corp531 F.3d at 821see also Hook)72
F.2d at 1015 (“In contract law, third party beneficiariethefgovernment’s rightsnder a
contract are normally assumed to be onlydeatal beneficiariesna are precluded from
enforcing the contract absent a clear expressi@ndifferent intent.”) (emphasis added). Thu
Movants at least do not have to overcomeesyomption against third-party enforcement.

Unfortunately for Movants, their otheridence of an intent to benefit “other
landowners” does not add up to an intent tedghem a right to enforce the 1994 Consent
Decree. When 1 9 says that the Consent Detulye satisfies ... any alleged claim of easem

of necessity or other claiof right of passage,” clearly refers to any claim by jparty, not

10
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possible claims by nonparties. Other landownaagticipation in post-Decree conferences

(albeit under the auspicestbi court) is far lesgost hoanvolvement than the Tribes enjoye

P

after theFMC Corp.consent decree, which entitled thenmateess to the plant and gave them a

right to request documentatiocbee FMC Corp531 F.3d at 816. Finally, éhSuperior Court’s

finding in Artero (2000) that Mr. Sablan undertook impravents in the roadway to benefit all

landowners says nothing aboug tintent of the parties whehey entered into the Consent
Decree six years earlier.

Movants liken themselves to the prisoner claimantéaak,who were not parties to th
original action. This analogy hasme merit. All inmates ithe Arizona prison will have
benefited from the mail privileges that the prismwho brought the lawg secured. Similarly

other landowners will have benefited in somgréde from Sablan and Urunao Beach'’s right

way. On the other hand, movant prisoners may beagsuoccessors in inteteo the rights that

party prisoners obtained, whereas movant landosvaie not successors — if they were, they

would have enforcement rights, as expressanggd in 11 5 and 18 tie Consent Decree).

Movant prisoners were not incarcerated at the time the origati@n was brought; in contrast,

movant landowners already owned their rightthattime of the original action and could haye

¢

pf

intervened. Not that interventi@one would have secured for Movants an enforcement right —

in FMC Corp.the Tribes had intervened. But intention would have afforded them the

opportunity to participate formally the litigation and becomegsiatory parties to the Consent

Decree.

V. CONCLUSION

The court finds that Movants are incidertiaheficiaries of th&994 Consent Decree and

that as such, they have no standing to petitierCburt to modify or enforce it. For this reasqn,

11
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the Movants’ Motion to Reopen Case (ER®&. 44) is DENIED. Movants’ Motion for
Clarification (ECF No. 45) is DENIED AS MOOMs this order disposex a motion for relief
under Rule 60 of the Federal Rules of Civibédure, a separate document setting out the

judgment is not necessa§eered. R. Civ. P. 58(a)(5).

SO ORDERED this 14th day of April, 2014.

L edlons—

RAMONA V. MANGLONA
Chief Judge, District of the Northern Mariana
Islands, sitting by designation
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