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THE DISTRICT COURT OF GUAM

STEVEN A. LEVIN, CIVIL CASE NO. 05-00008
Raintiff,

VS. ORDER RE STATUSHEARING

UNITED STATES OF AMERICA,

Defendant.
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Before the court is Plaintiff Steven A Lexs (“Levin”) Request for Status Hearingee

ECF No. 174. On October 19, 2016, the partiesamgu before the court for a status heari

addressing how the court wishes to proceeth the United States’ Motion for Summary

Judgment (“Motion”). To assish the resolution of the Motion, k& asked this court to eithg
(1) permit the parties to brief the issue of lrésiapplicable burden of proof articulated by
decision issued by the Suprer@ourt of Guam’s decisidrin response to this court’s Certifig
Question in this matter; or (2) a@ds this issue at the hearing.virealso requested this court
address scheduling issues for the case.

After reviewing the parties’ submission®levant caselaw and authority, and hay

heard argument from counsel on the matter, thetchereby determines, for the reasons st

1 Levin v. United Sates, 2016 Guam 14.
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herein, that the Supreme Court of Guam’s decision (1) adopiechslike standard that closely

parallel'sMims' principles, and (2) held that plaintiff bears the burdesf proof to establish an

effective withdrawal of consent.
I. BACKGROUND
A. Procedural Background

This is a tort action in which Levin seelamages pursuant to tkederal Tort Claim;

\"2J

Act (“FTCA”) for negligent medical malprace and battery against the United States

government arising from Levin’s unsuccessfulacatt surgery at the U.S. Naval Hospital i

Guam. Order at 1, ECF No. 160. Under the FT@# United States is liable for injuri

1%
(2}

“caused by the negligent or wrongful act or omissiohits employees to the same extent as a

private individual under the law of the place wéhe tort occurred. 28 U.S.C. § 1346(b)

Order at 1-2, ECF No. 160.

1),

On March 2, 2005, Levin filed a Complaint, seeking damages pursuant to the FTCA, 28

U.S.C. 88 1346(b), 2671-2680, for rigght medical malpractiéeand battery against the

United States government and Dr. Biso@rder at 4, ECF No. 160 (citing ECF No. 1). T

United States moved for summary judgren the batterglaim, relying onMims v. Boland,

he

110 Ga. App. 477, 138 S.E.2d 902 (Ga. Ct. App. 196@F No. 141. Order at 4, ECF No. 160.

2 On September 12, 2008, the court grdntiee United States’ motion for summary

judgment on the medical malpractice claiBee ECF No. 84.

3 On June 3, 2009, the court granted the éthiStates’ motion to dismiss the battery

claim, holding that the Gonzalez Act, 10 U.S.C. § 1089, does not authorize battery claimg

against

the United States when military doctors operate without the patient’s consent. ECF No. 110. The

dismissal of the battery claim was affirmedthg Court of Appeals fathe Ninth Circuit.Levin
v. United States, 663 F.3d 1059 (9th Cir. 2011). In resolyia split among the m@uit courts of
appeals, the Supreme Court reversed the judgaighe Ninth Circuit and remanded for furth
proceedingslevin v. United States, 133 S. Ct. 1224 (2013).

4 On June 27, 2005, the court granted the édhBtates’ motion to have itself named
the sole defendantSee ECF No. 15.
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The United States argues that because Levin cgroge that he withdrew his written consent

in a manner that was unequivocal, subject to no other inference, such that a reasonable man

would have no doubt, summary judgment in favothef medical providens warranted. Ordgr

at 4, ECF No. 160

Levin opposed the motion, arguing that the court had not adoptddirnisstandard, an

that even ifMims applies, Levin has estalilisd genuine issues of mas fact which preclude

summary judgment. Order at 4, ECF No. 160 (citing ECF No. 148).

This court found no authority from the Sepre Court of Guam on what establishg
patient’s effective withdrawal or revocation of consent during a procedure where conse
previously given in such a maer that would render the medical provider liable for batj
Order at 2, ECF No. 160. Thus, consistenthwRule 20(b)(3)(C) of the Guam Rules
Appellate Procedure, this court found that there is no controlling precedent in the decisiorn
Supreme Court of this Territory. Order at 2, ECF No0.160.

This court noted that this issue presented\el, unsettled question of local law that n
have long-lasting implications anedical liability on Guam. Ordet 2, ECF N0.160. Thus,
obtain clarity and guidance from the Guam’s hggheourt, this court issued the followi
certified question:

CERTIFIED QUESTION

1. In a medical battery case, with resgecivhat constitutesffective withdrawal

of written consent as a matter of law after treatment or examination has
commenced or is underway, does Guam follow the two-prong standard set forth
in Mimsv. Boland, 110 Ga. App. 477, S.E.2d 902 (Ga. Ct. App. 1964)?

Order at 2, ECF No. 160.
The Supreme Court of Guam issued @pinion and corresponding Judgment on

matter on April 21, 2016See Opinion, ECF No. 172see also Judgment, ECF No. 173.
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Levin requested a status hearing on J28e2016. Request Status Hr'g, ECF No. 174.
The United States filed a “Non-Opposition and @ileattion in Response to Plaintiff's Request
for Status Hearing” on September 13, 201Ske ECF No. 175. The parties dispute Levip’s
applicable burden of proofSee ECF Nos. 174, 175.

B. Factual Background

At some time prior to December 31, 2002, Levin was referred to the Ophthalmology
Department of the U.S. Naval Hospital on Guam gfaluation and treatment of a cataract in| his
right eye. Order at 3, ECFAN160. Dr. Frank M. Bishop, B., LCDR, United States Navy,
did the evaluation. Order at 3, ECF No. 16Bfter discussing treatment options with Dr.
Bishop, Plaintiff agreed to a procedure descriasedphakoemulsification with intraocular leps
placement.” Order at 3, ECF No. 160.

On December 31, 2002 and again on Marck083, Levin gave informed consent for the
surgery. Order at 3, ECF No. 160.

On March 3, 2003, Levin also signed a conderm entitled “Requst for Administration

of Anesthesia and for Performance of Operatiamd Other Procedures.Order at 3, ECF Na.

160. Finally, on March 12, 2003, Levin signed a eohsorm entitled “Consent for Anesthesia
Service.” Order at 3, ECF No. 160 (quotiaGF No. 75, Exhs. D-F).

On March 12, 2003, Dr. Bishop performed Levisisgery, at the U.S. Naval Hospital on
Guam. Order at 3, ECF No. 160. Levin claimfi&we withdrawn his coest to the surgery at
least twice—once when he saw the equipmernh@éoperating room, which he states “did hot
inspire confidence,” and another time after he baen anesthetized with Versed. Order at 3,
ECF No. 160 (quoting ECRo. 79 at Y 6). However, thergery took place. Order at 3, ECF

No. 160. During the surgery, Plaintiff's irier pupil—the record is conflicting—began [to

contract. Order at 3, ECF No. 160. This cirstemce required the useahook-like “retractor’

4
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to keep the aperture open so that the syrgeuld continue. Ordeat 3, ECF No. 160.

After the surgery, Levin suffered “corneabuabing,” which Defendant describes as
known complication of cataract igery that was discussed wifhevin] during his Informeg
Consent session with the suoge’ Order at 3, EE No. 160 (quoting ECF No. 75 at 3:2-
Levin also claims to have suffered “severeneal edema, which caused severe pain, S

ptosis, disorientation, discomfoaind problems with glare and diepif field vision as well a

greatly diminished visual acuity.Order at 3, ECF No. 160 (quog ECF No. 1 at 7). Both

sides agree that Levin requires continuing treatnveittt, uncertain prospects for success. O
at 3, ECF No. 160.
1. DISCUSSION

The parties dispute the Suprei@ourt of Guam’s holding ibevin v. United States, 2016

Guam 14. Request for Status Hr’g at 1, EGFE N74. There, the Supreme Court of Guam he

[T]hat in the context of a medical m@dure in which consent was previously
given by the plaintiff, toconstitute an effective withdrawal of consent, (1) the
plaintiff must have usethnguage that unequivocaligvoked his or her consent
and was subject to no other reasomabiterpretation, rad (2) stopping the
treatment or examination must have been medically feasible.

Levinv. United Sates, 2016 Guam 14  21.
Levin argues that becausestlanguage adopted by the Serpe Court of Guam differ

from that articulated iMims® that “the traditional commonvaburden of proof — preponderan

>The Mims court set forth the following standard determine whether a withdrawal
consent as a matter of law:

(b)(1) After a doctor's treatment or exaation has gegun (sic), the patient's
consent previously given may be withdrageas to subject the doctor to liability
for assault and battery if the treatmeamt examination is continued, provided
however the physician's withdrawal undéhe medical circumstances then
existing does not endanger theldr health of the patient.

(2) To constitute an effective withdrawal of consent as a matter of law after
treatment or examination is in pregs commensurate teubject medical
practitioners to liability for assault and battery if treatment or examination is
continued, two essential elements are required: (1) The patient must act or usd
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of the evidence — applicable totteay cases, is applicable” to higedical battery claim. Request
for Status Hr'g at 3, ECF No. 174. He contetfds interpretation is supported by the Supreme
Court of Guam’s decision to alter the languag®lims requiring a plaintiff to demonstrate that
effective withdrawal of consent “must be suahto leave no room for doubt in the minds of
reasonable men that in view of all theeircumstances consent was actually withdrawn.” Reduest
for Status Hr'g at 3, ECF No. 174 (emphasis in original) (civigs v. Boland, 138 S.E.2d at
904). Thus, because the Supreme Court of Gadopted a standard thegquires a plaintiff'q
consent be “subject to no other reasonable irgeapon” before it can be legally effective,
Levin, 2016 Guam 14 § 21, Levin concludes that the “beyond a reasonable doubt” |burden
suggested bilimsis inapplicable to his case. Regtiéor Status Hr'g at 3, ECF No. 174.
The United States does not oppbsein’s request for a statimaring, but disagrees with
Levin's characterization of the Supreme CourGafam’s holding. Response at 1, ECF No. 175.
In particular, the United States argues that firrelevant” that the Supreme Court of Guam did
not adopt theVlims standardverbatim because the Opinion “adoptedviums-like standard that
closely parallel'sMims' principles.” Response at 2-3, ECF No. 175 (citiegin, 2016 Guam 14
19 17-19 (recognizing that only a fewrisdictions “have used thdims test verbatim,” but that

“other jurisdictions perform a similar analysis when ruling on the issue of what congtitutes

language which can be subject to other inference and which must be
unquestioned responses from a clear and rational mind. These actions and
utterances of the patient must be sasho leave no room for doubt in the minds

of reasonable men that in view of #fle circumstances consent was actually
withdrawn. (2) When medical treatmends examinations occurring with the
patient's consent are proceeding in a manner requiring bodily contact by the
physician with the patient and consent is revoked, it must be medically feasible
for the doctor to desist in the treatmentexamination at that point without the
cessation being detrimental to the patient's health or life from a medical
viewpoint.

Mimsv. Boland, 138 S.E.2d 902, 904 (Ga. Ct. App.1964)
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effective withdrawal of conseémfter consent is given.”jee also Yoder v. Cotton, 758 N.W.2d
630, 637 (Neb.2008).

The Supreme Court of Guam was “pgaded by the language usedYwder by the

Supreme Court of NebrasRaAs such, [the court held] thathere . . . a physician is conducting

an examination with express or implied consenplaintiff must provdahat she withdrew h¢g

-

consent.” Levin, 2016 Guam 14 1 19 (quotinder, 758 N.W.2d at 637). Moreover, the court

held “that the burden of prodb establish an effective vmdlrawal of consent under these

circumstances is properly with the plaintiffltl. g 20/

The United States convincingbrgues that the Supreme Coof Guam’s decision tp

adopt the language dbder rather tharMims does not lessen Levin’s plcable burden of progf

and/or burden of persuasiorSee Response at 3, ECF No. 175. Accordingly, to defeat

United States’ Summary Judgment, Levin first Haes burden to show #t he “used language

the

that unequivocally revoked his . . . cens and was subject to no other reasonpble

interpretation.” See Levin, 2016 Guam 14 § 19 (quotingpder, 758 N.W.2d at 637). Second,

Levin bears the burden of establishing thabpging the treatment or examination must have

been medically feasible.Seeid.

[11.CONCLUSION

® In Yoder, the Supreme Court of Nebraska affirmed summary judgment whefe the
plaintiff, who had prior shoulder surgery, statédat he felt some pain but he never asked

defendant to stop the examination” when defemidnanipulated plaintiff's right shoulder in
manner that caused permanentiiypju758 N.W.2d at 633-34, 639.

” The Supreme Court of Guam was unconeththat it should not adopt the second

portion of theMims analysis because “it shifts the burdeinproof from the defendant to the
plaintiff.” Levin, 2016 Guam 14 { 19 (citing AppellanBs. at 11-12 (July 17, 2015)). The
burden is appropriately with the plaintiff in lighf “important policy considerations,” namgly
subject the medicakpsidn to an endless possibiljty

that “a lesser standard of review would

of harassment. . . . [which is] something timedical profession should not be called upop to

bear, dealing as it does with human life and human frailtyd. (citing Mims, 138 S.E.2d at
908).
7
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In addressing this court’s Certified Qties, the Supreme Court of Guam adopte

Mims-like standard thatlosely paralle’'sMims' principles. Moreover, i court held a plaintif

bears the burden of proof to establish an effective withdrawairafent. Therefore, Levin bears

the burden to satisfy the daprong test set forth ibevin v. United Sates, 2016 Guam 14.

The United States is hereby orderedfile a Supplemental Motion for Summajry

Judgment addressing the issues discussethhssdater than November 21, 2016, at 3:00 p.m.

Levin is to file a Supplemental Oppositiby December 12, 2016 at 3:00 p.m., and the United

States shall file a Supplemental Repb later than December 27, 2016, at 3:00 p.m.

SO ORDERED.

/sl Frances M. Tydingco-Gatewood
Chief Judge
Dated: Oct 19, 2016




