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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF GUAM

SURENDRANI HILL
Civil Case No. 07-00034
Plaintiff,

VS.
ORDER RE: MOTION FOR
BOOZ ALLEN HAMILTON, INC. , and SUMMARY JUDGMENT

DOES 1-10,nclusive,

Defendants.

Before the court is a Motion for Summandgment (“the Motion”) filed by Defendant Bog
Allen Hamilton, Inc (“BAH”). SeeECF No. 104. Pursuant to FedeRalle of Civil Procedure 56
BAH moves for summary judgment on all claims set forth in the Second Amended Con
(“SAC"). After hearing argument from the parties on September 16, 2011, and reviewi
relevant filings, case law, and statutes, the court hdD&NIES the Motion for the reasons stats
herein.

I FACTUAL BACKGROUND

A. PLAINTIFF TRANSFERS TO GUAM

On May 19, 2003, BAH hired Plaintiff Surerahi Hill (“Plaintiff’) to provide support
services for Norton and March Air Force BaseSatifornia. SAC, ECF No. 68 1 6. After workin

for BAH for a little over two yearslaintiff transferred to Guam in June 2005 and was assign

a Global Engineering Integration and Technics$i&tance (“GEITA”) contractor for Anderson Ajir

Force Base (“AAFB”).Id. 11 6, 7.

Doc. 132

z
plaint
ng the
2l

g

ed as

Dockets.Justia.com


http://dockets.justia.com/docket/guam/gudce/1:2007cv00034/7285/
http://docs.justia.com/cases/federal/district-courts/guam/gudce/1:2007cv00034/7285/132/
http://dockets.justia.com/

© 00 N oo o b~ W N P

N NN NN N DN R R R R R R R R R
o 0 N W N P O © 00 N O O » W N B O

During her tenure on Guam, Plaintiff’'s bos8&H was James Rosacker (“RosackeB8ge
Pl.’s Opp’n, ECF No. 113 at From May 1996 to February 2000, $2@ker held a position similg
to Plaintiff's GEITA position in with he oversaw the work of EA Engineering (“‘EA”). Rosac
Decl. 1 5, ECF No. 105, Exh. 3. Rager “had extensive experience with EA and had develq
a very good relationship with them over the yeatd.”{ 9.

Plaintiff's immediate supervisor on Guam was Romeo Miranda (“Mirand2ég idJ 14;
Civille Decl., Exh. 4 at 2, ECF No. 114-13.

B. PLAINTIFF'S JOB RESPONSIBILITIES

The Installation Restoration Program (“IRES)a United States Environmental Protect
Agency (“EPA”) program “through which military dyprsites and spill sites which existed prior|
1982 are identified and studied tdaeenine if they pose a risk to humans or the environment.” A
Decl. § 4, ECF No. 113-1. The Air Force hirestractors to study, clean up, monitor, and cl
the IRP sitesld. 1 5. In 2004, EA was the contractor for all 78 IRP sites on AAE®e idfY 7,
11, 12.

As the IRP-sites contractor, “EA was requitegrovide a schedule containing informatia
for each site, from start to fiissetting forth the mobilization datekate of Air Force draft report
Agency draft Report and Final Reports, costs, starting dates for each phase, and completio
Id. § 12. These components are known as “delivesdtd@d such deliverables are constrained
a budget, a schedule, and a completion deadlahe.

As the GEITA contractor, Plaintiff oversaw tiverk EA did for the Air Force. SAC, EC
No. 68 § 7; Pl. Depo. Tr. at 15, ECF No. 105-3, EkhMore specifically, Plaintiff “provide[d]
technical quality assurance oversight for thedltetion Restoration Program (IRP),” “provide[
formal reviews of key documents for the cleanfipnvironmentally sensitive sites throughout {
installation,”

on schedule,” and “provide[d] programming suppas,required, as well as any other supy

necessary to accomplish cleanup goals, including co-authoring various IRP mana
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documents.” Civille Decl., Exh. 4 at 2, ECF No. 114-13.

Although Plaintiff was employed by BAH, she worked out of the Civil Enginee
Environmental Restoration Office on AAFB where she interacted primarily with Air H
employees Gregg lkehara (“Ikehara”), DannyaA@'Agar”), and Jess Torres (“Torres"gee id.
Agar Decl. 11 2, 14, 16, ECF No. 113-1.

C. PLAINTIFF DISCOVERS EA BI LLING DISCREPANCIES; BAH'S
REACTION

In “late 2005,” Agar asked Plaintiff to examiBA’s billing reports folone of the IRP site's.
SeeAgar Decl. 1 33, ECF No. 113-1. Plaintiff disered that EA was double billing for work, at
shared this with Agar and Ikehar&ee id.lkehara Depo. Tr. at 78-79, ECF No. 114-10. Base
Plaintiff's findings, Agar encouraged her to continue investigating “EA’s performance proQ
including any fraudulent billings and overbilling faork,” and Plaintiff found more instances
improper billing by EA. SeeAgar Decl. § 34, 35, ECF No. 113-1. lkehara recalls discussin
billing issues with Rosacker as Plafhbrought the issues to his attentioBeelkehara Depo. Tr
at 31-33, 78-7%ECF No. 114-5,-10 (discussing convergasi Ikehara had with Rosacker abg

improper billing).

On October 12, 2005, Rosacker received anldroa Joel Lazzeri (“Lazzeri”), the Vice

President of Pacific Operations for EBeeDef.’s Memo. in Support of Mtn., Exh. 5, ECF No. 10
3. In the email, Lazzeri stated that an EApéoyiee “just got a one hour tongue lashing [sic] fr
Sue Hill regarding how crappy a company EAnd how crappy our reports aréd. Some time
in October 2005, Rosacker counseled Plaintiff afdiher to “[g]o easy on them [EA].” PI. Dep
Tr. at 280, ECF No. 114-1.

Around October or November 2005, Pl#inbegan looking for another jobld. at 40.
Rosacker “made it clear [to Plaintiff] that if [she]. continued . . . doing [her] job as the oversi

person -- being a good manager, finding -- flaws WithEA [sic], that [she] would get firedId.

! Auditing EA’s billing was not the primary respaidity of Plaintiff as it was typically conducte
by Air Force Center for Engineering and the Environment (“AFCEE") staff. ECF No. 114-3 at 3.
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at42;see als@osacker Decl. § 10, ECF No. 105-2 (Rosaskates, “In November of 2005, | raist
my concerns in a telephone call with [Plaintiffladvised her that her conduct, as reported to
was inconsistent with BAH’s core values, particlyléinat of teamwork, ad that | expected her {
improve her relationship with EA.”).

In January 2006, Plaintiff attended a meetin§am Francisco, which Rosacker and Ikeh
also attended. lkehara Depo.dwr49, ECF No. 114-7. While a dission of EA’s improper billing

did not occur during the meeting alitiff discussed the EA billingssues with Rosacker in a si(

A1%4
o

me,

O

ara

e

conversation.ld. at 49-50. Rosacker then told Ikeharat tithere was a billing issue that “needed

to be resolved or looked atld. at 50.

In February or March 2006, Plaintiff ga¥ear and Ikehara spreadsheets and documents

“detailing what appeared to be fraudulent bdlicharges by EA.” Agdbecl. 1 38, ECF No. 113-1{

Ikehara believes that he sent copitthe spreadsheets to Rosacl@rdkehara Depo. Tr. at 67—6
ECF Nos. 114-8, -9. Agar alseaalled that “[i]t was normal prodare within [their] office for Mr.
Ikehara to provide any reports or spreadsheeived from Sue Hill to Mr. Rosacker at BAH
SeeAgar Decl. § 41, ECF No. 113-1.

In March 2006, Agar informed Rosacker vikepdone that “EA’s deliverables were in b
shape, and [they] discussed [Plaintiff's] work and that she was uncovering significant
discrepancies.”ld. 1 42. Rosacker “sounded angry” and afi the conversation; Agar got th
impression that Rosacker was unhappy that Plaintiff was investigating EA’s billohgs.

Prior to being placed on probation, Plaintifftified Ikehara that someone at BAH “w
trying to keep her from disclosing informatiorgaeding [EA’s] billing[s]” and “in essence tryin
to keep her from investigating [EA’s billings].” lkehara Depo. Tr. at 59, ECF No. 114-8.

D. BAH PLACES PLAINTIFF ON PROBATION

On March 31, 2006, BAH placed Plaintiff on probatiddeeDef.’s Memo. in Support o
Mtn., Exh. 8, ECF No. 105-3. On April 7, 2006, BRtif acknowledged receipt of the Notice

Probation (“the Notice”). See id. According to the NoticeRlaintiff was placed on probatio
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1. RELEVANT PROCEDURAL BACKGROUND

because of “unprofessional and disrespectfilab®r toward a contractor,” “continued no

n_

compliance with [her] role as an A&AS oversigluntractor who should report contractor activity

to the Air Force,” and “[rlequest[s for] unnecessamyltiple iterations of corrections of time-critic
documents. .. even after the client has sheatisfaction with the contractor’s responsdd.” The
Notice further advised Plaintiff that BAH “mustesimmediate, substantial, and sustained prog
or further disciplinary action [would] result in terminationd.
On April 27, 2006, Miranda emailed Rosacked andicated that Plaintiff was improving
[T]he feedback | got from [Ikehara], agais that things are improving. [Ikehara]
noted a positive change in [Sue’s] work and her dealings w/ EA. As | mentioned
previously, Toraj has also noticed arpimvement although the real test is yet to
come. So other than her actions not relaethe client, [Sue is] doing really well.
Rosacker Decl., Exh. 3, ECF No. 105-2.

E. PLAINTIFF PRESENTS FINDINGS OF EA BILLING DISCREPANCIES

On May 11, 2006, Plaintiff presented additional spreadsheets that summarized EA
discrepancies to Ikehara. lkehara Depo. T80a81, ECF No. 114-11. On that same day, kel
called Rosacker and informed him of Plaintiff's allegations that EA was overbilling and d
billing the governmentld. at 81. Rosacker indicated that he would look into the allegatldns

E. BAH TERMINATES PLAINTIFF

On May 12, 2006, BAH emailed Plaintiff andjreested a teleconference. SAC { 14, B
No. 68. During the teleconference, “Plaintiff wiagormed . . . that she had made only sn
improvements and it was not enough to keep her employed by [BAd].”
On May 15, 2006, Plaintiff receidea formal letter of termination signed by Paul Doolit
(“Doolittle™), the Vice President of BAHSeeDef.’s Memo. in Support of Mtn., Exh. 10, ECF N
105-3 at 54. According to the letter, Plaintiff sibeing terminated because of “Unsatisfact

Performance.”ld.

On June 21, 2007, Plaintiff initiated this actiorthe United States District Court for tk

Central District of California, by filing a contgint alleging wrongful retaliatory termination, in
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violation of Section 1102.5 of the California Lali@wde, and wrongful termination in violation
public policy, based on the policies underlyingti®cl1102.5 of the California Labor Code as W
as the California Fair Employment and Housing A8eeComplaint, ECF No. 1.

On July 17, 2007, BAH moved to dismiss the ctaim, and also moved to strike portio
of the complaint.SeeECF Nos. 7-10. On August 23, 2007, @entral District granted BAH’S

motion to dismiss as to the first claim (on account of failure to exhaust administrative remedies),

denied the motion as to the sad claim, and denied the motiondivike as moot. Minute Orde
ECF No. 16.

On September 7, 2007, Plaintiff filed hergtiAmended Complaint. ECF No. 26. ¢
October 22, 2007, BAH moved to transfer this cagkisocourt. ECF Na28. The Central Distric
granted this motion, over Pldiff's opposition, on November 20, 2003eeMinute Order, ECF No
36.

On January 23, 2009, Plaintiff filed her SAECF No. 68. Plaintiff alleges two claims
the SAC: Workplace Retaliation in Violation tife False Claims Act, 31 U.S.C. § 3730(h); 4
Wrongful Termination in Violation of Public Policyid. 11 15-29.

On February 17, 2009, BAH moved to dismiss$ieC, pursuant to Federal Rule of Ciyi

Procedure 12(b)(6). Def.’s Mtn. to Dismiss,EEN0. 69. The court denied the motion on Jun
2009. Order Denying Mtn. to Dismiss, ECF No. 76.

On January 7, 2011, BAH filed the instant Motion for Summary JudgnSsd=CF Nos.
104, 105. Upon stipulation of the parties, tert extended the briefing deadlines to allow
parties to try and settle the matt&eeECF Nos. 108, 110. However, the parties could not re
a settlement agreement.

On February 4, 2011, Plaintiff filed her oppasitito the Motion. ECF No. 113. To supp
her opposition, Plaintiff included a Declaration from Danny Adzee id.

On February 25, 2011, BAH filed its reply. E®Glo. 117. That same day, BAH also fil¢
a Motion to Strike Portions dhe Declaration of Danny Agar (“the Motion to Strike”). ECF N
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119. On March 11, 2011, Plaintiff filed her oppositiothe Motion to Strike. ECF No. 122. BA
filed its reply on March 18, 2011. ECF No. 123.
The court heard the Motion and the Motion to Strike on September 16, 3&EHrg.

Minutes, ECF No. 127. At the hearing, the courtidé the Motion to Strike, and took the Motigpn

under advisementSee id.

L. APPLICABLE STANDARDS

Federal Rule of Civil Procedure 56(a) provides that the court should grant summary

judgment “if the movant shows that thera@sgenuineissueasto any material fact.” FED.R.Clv.
P. 56(a) (emphasis added). Theving party has the initial burdefi demonstrating that there
an absence of a genuine issue of material f&oefbtex v. Catretd77 U.S. 317, 323 (1986). Th
burden is satisfied by merely “pointing out to ftiistrict court [ ]that there is an absence
evidence to support the nonmoving party’s cadd.’at 325.

Once the moving party satisfies this burden, “[tlhe mere existence of a scintilla of ev

S
IS

of

dence

in support of the [nonmoving party’s] position will msufficient; there must be evidence on which

the jury could reasonably find for the [nonmoving partyAhderson v. Liberty Lobby, Inet77
U.S. 242, 252 (1986). More specifically, the nonmovaagty must “cit[e] to particular parts g
materials in the record” that demonstrate a genissee of material faadr “show][ ] that the

materials cited do not establish the absence . . . of a genuine dispeeR. Eiv. P.56(e).

When viewing the evidence proffered by thetigs, the court should not make credibility

—h

determinations or weigh the evidence; ratherhgtgvidence of the non-movant is to be belieyed,

and all justifiable inferences are to be drawn in [her] favériderson477 U.S. at 255 (citing

Adickesv. S. H. Kress & C898 U.S. 144, 158-59 (1970)). Furthermore, the court “must disregard

all evidence favorable to the moving party that the jury is not required to beli®eeVes v
Sanderson Plumbing Prods., In630 U.S. 133, 151 (2000).

Ultimately when presented with a motion sarmmary judgment, the court must determ

Ine

“whether the evidence presents a sufficient disageeéto require submission to a jury or whether
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it is so one-sided that one party must prevail as a matter of lmdérson477 U.Sat 251-52.
The court may not grant summary judgment “if thegpdite about a materiadt is ‘genuine,’ that
is, if the evidence is such that a reasonalsiegauld return a verdict for the nonmoving partd’
at 248.
IV. ANALYSIS

BAH moves the court for summary judgmentguant to Civil Rule of Procedure 56ee

ECF Nos. 104, 105. BAH argues that court should grant summary judgment for the cl

Workplace Retaliation and the claim of Wrongful Taration in Violation of Public Policy as s¢

forth in the SAC. As discussedlbw, the court finds that there agenuine issues of material fag
as to both claims.

A. FALSE CLAIMS ACT RETALIATION CLAIM

The False Claims Act (“FCA”) was originalgnacted during the Civil War to combat fra
among government contractors who were okarging and shipping faulty goods to t
governmentSee United States ex rel. Ebeid v. Lung\8its F.3d 993, 995 (9th Cir. 2010) (quoti
United States ex rel. Hopper v. Ant@1i F.3d 1261, 1265-66 (9th Cir. 1996)). To promote
exposure of fraud, the FCA has quf tam provision that permits private persons (known
‘relators’) to bring civil actions on behalf ofdiJnited States and claim a portion of any awa
recovered through the suild. (citing 31 U.S.C. 8 3730(b), (d) (2008)ppper, 91 F.3d at 1266
n.7).

To further encourage employees to exdosed, the FCA was amended in 1986 to incld
an anti-retaliation provision farotect whistleblowersSee Campbell v. Redding Med. C421 F.3d
817, 823 (9th Cir. 2005). In pertinent part, § 3730ndvides—

2The FCA retaliation provision was amended after the commencement of this instant action

aim of

as

rd”

ide

but the

amendments to § 3730(h) do not apply retroactivggjxcept as otherwise provided under Public Law

111-21, 8§ 4(f)(2), (2), amendments made by Public Law 111-21, § 4, shall take effect on May 20, 2(
shall apply to conduct on or after May 20, 2008&eFraud Enforcement and Recovery Act of 2009, A
L.111-21, 123 Stat. 1625. The amendments made toI37a&@®&( set forth in § 4(d) of Public Law 111-2
thus the exception contained in § 4(f) is inapplicable h8e id. 123 Stat. 1624-25.
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Any employee who is discharged, demoted, suspended, threatened, harassed, or i
any other manner discriminated againghie terms and conditions of employment

by his or her employer because of lavdats done by the employee on behalf of the
employee or others in furtherance of an action under this section, including
investigation for, initiation of, testimony faor assistance in an action filed or to be
filﬁdlunder this section, shall be entitlectorelief necessary to make the employee
whole.

31 U.S.C. § 3730(h) (2006).
To establish a prima facie case of retabiatinder the FCA, an employee has the burdg

proving that: “1) the employee [was] engaging in conduct protected under the [FCA];

n of

P) the

employer [knew] that the employee was engggn such conduct; and 3) the employer .|. .

discriminated against the employeschuse of her protected condudtbpper, 91 F.3d at 1269.

“At summary judgment, the degree of proof necgstmestablish a prima facie case is ‘mininpal

and does not even need to rise tdélvel of a preponderance of the evidenéddminguez-Curry
v. Nev. Transp. Dep'd24 F.3d 1027, 1037 (9th Cir. 2005) (quotirygpns v. England307 F.3d
1092, 1112 (9th Cir.2002)).

The parties agree that thdcDonnell Douglasburden-shifting frameworlapplies to
Plaintiff's FCA-retaliation claim.SeeDef.’s Memo. in Support d¥itn. at 17, ECF No. 105; PI.’
Opp’n at 6, ECF No.113%ee alsdcott v. Metro. Health Corp234 F. App’x 341 (6th Cir. 2007
(applying McDonnell Douglasto an FCA-retaliatiorclaim). Under theMcDonnell Douglas
framework, once an employee establishes a prima facie case of retaliation, there is a preg
of discrimination, and “the burden [then] shifts to the employer to articulate a legiti
non-discriminatory reason for its adverse employment actibraz v. Eagle Produce Ltd. P’shiy

521 F.3d 1201, 1207 (9th Cir. 2008) (applyMgDonnell Douglas Corp. v. GreeAll U.S. 792

3 Although these cases involved a Title VII claim, the court finds that the standard also ap
Plaintiff's FCA claim. In disposing of FCA isea the Ninth Circuit has mned to Title VII cases fo
guidance. See Moore v. Cal. Inst. of Tech. Jet Propulsion LaB5 F.3d 838, 847-48 (9th Cir. 200
(“[B]Jehavior does not constitute retaliation under this&&laims Act . . . unless it would be sufficient
constitute an adverse employment action under Titl€)V Furthermore, as in other discrimination cas

U7

sumption
mate,

D

plies to

P)
to
s,

once a FCA-retaliation plaintiff establishes a prima faage, the ultimate issue of whether the employer {ook

adverse action against an employee for legitimate etegtual reasons should be resolved by the ju
However, even applying the preponderance-of-thdende, there is enough evidence in the record f
which a reasonable jury could find that Plaintiff has established a prima facie case of discriminatio
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(1973), to an ADEA discriminatiodaim). If the employer carriesut this burden, “the employe
must then prove that the reason advanced by the employer constitutes mere pretext for
discrimination.” 1d.

In conducting its analysis, the court bears in mind that “[t]he plaintiff in an employ
discrimination action need produce very little evidence in order to overcome an employer's
for summary judgment. This Because ‘the ultimate question fh§crimination] is one that ca

only be resolved through a searching inquiry—aima&t is most appropriately conducted by

factfinder, . . .” Chuang v. Univ. of Cal., Davis, Bd. of Truste225 F.3d 1115, 1124 (9th Ciy.

2000).
1.  PRIMA FACIE CASE

a. Plaintiff engaged in protected conduct

First, BAH argues that Plaintiff did not engag@rotected conduct. To engage in protec
conduct, an employee does not need to haves]pegific awareness of the FCA,” rather t
employee need only “be investigating matters Whace calculated, or reasonably could lead,
viable FCA action.” Hopper 91 F.3d at 1269. More specifically, an employee engages
protected conduct if: “(1) the employee in good faighieves, and (2) a reasonable employee in
same or similar circumstances might believe, ttheemployer is possibly committing fraud agai
the government."Moore, 275 F.3d at 845.

Whether Plaintiff engaged in protected condtwois on the specific facts of this caSee
Hutchins v. Wilentz, Goldman & Spitz&53 F.3d 176, 188 (3d Cir. 2001) (“Determining wi
activities constitute ‘protected conduct’ is a fact specific inquiry.”).

There is undisputed evidence that Plairtiffcovered improper billing by EA at the end

e

inlawful

ment

motion

N

a

hat

of

2005. While Plaintiff could nommmediately determine whether fraud was being committed against

* See alsdJnited States ex rel. Yesudian v. Howard Urii%3 F.3d 731, 739-40 (“There is nothi
in that language to suggest that the employee altesady have discovered a completed case. . . .
manifests Congress’ intent to protect employees while they are collecting information about a possib
before they have put all the pieces of the puzzle together.”) (Bléagv. Honeywell, Inc33 F.3d 860, 864
(7th Cir. 1994)).
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the government, with the encouragement of the Air Force client, she continued to investigate the

matter and found more billing improprieties. Therebruary or March of 2006, Plaintiff began

compiling spreadsheets and documents of EA’s alleged overbilling and double billing. P

continued her investigations into the fraudulent billing and compiled comprehensive sprea

that itemized the instances of overbilling and deulling by EA in May 2006. To illustrate the

extent of Plaintiff's investigation, in onestance, Plaintiff found that EA was overbilling t
government by as much as $600,0@@eAgar Decl. § 33, ECF No. 113-1.

In Zahodnick v. International Business Machines Cotipe court held that “[s]imply
reporting [a] concern of a mischarging to the govemirtee[a] supervisor” is not protected condu
135 F.3d 911, 914 (4th Cir. 1997). In this case, Bfadid more than merely report a concern tf
EA was mischarging the government; rather, she carried out an extensive investigation
billings for potential fraud. Construing the factdanor of Plaintiff, a easonable jury could fin
that she had a good faith belief, and a reasomabfgoyee in similar circumstances might belie
that EA was possibly committing fraud against the governntéeé Moore275 F.3d at 845.

Although Plaintiff never brought@ui tamaction against EA or BAH, “the case law is cle

that a retaliation claim can be maintained eWero FCA action is ultimatly successful or eve

filed.” United States ex rel. Ramseyer v. Century Healthcare Ca-.3d 1514, 1522 (10th Ciy.

1996) (citingClemes v. Del Norte Cnty. Unified Sch. Di8#3 F. Supp. 583, 595-96 (N.D. C
1994)). Thus, a reasonable jury could find that Plaintiff engaged in protected conduct.

BAH contends that Plaintiff did not engage in protected conduct because “the con

issue was within the scope of her job dutie€s€eDef.’s Memo. in Support of Mtn. at 13, ECF Np.

105. However, a reasonable jury could disaguth BAH’s characterization of Plaintiff’s
investigation of EA’s billings as being part of her normal job duties. While Plaintiff had
authority to review EA’s invoices,” it was not pafther job to investigate and report fraudulg
billing. Civille Decl., Exh. 4 a2, ECF No. 114-13 (describing Plaintiff's job duties). Moreo\

BAH appeared to be unhappy with the fact ®laintiff was investigating EA’s billingsSeeAgar
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Decl. 1 41, ECF No. 113-1. Given the facts in the record, a reasonable jury could fipd that

Plaintiff's investigation of EA’s billings was outside the scope of her normal job duties.

Moreover, even if a reasonable jury foundttPlaintiff's protected conduct was part

Plaintiff's work duties, the cases cited by BAH mlat support its notion that there is some pef

rule that excludes normal work duties from the scope of protected condrather, the cases

of

se

suggest that if an employee’s work duties include the investigation of fraud, then the employee

would have a heightened burden of demonstrating that the employer had Beticiefran.5.

Having determined that a reasonable jury could find for Plaintiff on the issue of pro
conduct, the court turns to the issue of notice.

b. BAH had notice of protected activity

BAH contends that even if Plaintiff's inviggations amounted to protected conduct, BAH
not have notice that she was engaging in sutitgcprior to her termination. Def.’s Memo. i
Support of Mtn. at 15, ECF No. 105. The plaintifélae burden of demonstrating that the empla
knew she was engaging in protected condiB#e Moore275 F.3d at 846—-47. “[T]he kind ¢

tected

did

yer

=
—

® See Yuhasz v. Brush Wellman 821 F.3d 559, 566 (6th Cir. 2003) (dismissing the plaintiff's

claim because he failed to allege that his employatherequisite notice that the plaintiff was engage

protected activity, and not merely because the conduatithiin the scope of the plaintiff's work duties);

d in

Ramseyer90 F.3d at 1523 n.7 (“Our citation to these cases should not be read to suggest that an individual

whose job entails the investigation of fraudaigomatically precluded from bringing a section 3730
action.”); Hutching 253 F.3d at 187 (“Under the appropriatefefacts, [protected conduct] can inclug
internal reporting and investigation of amployer’s false or fraudulent claims.Wtaturi v. McLaughlin
Research Corp.413 F.3d 166, 172 n.16 (1st Cir. 2005) (“[W]here an employee's job duties in
investigating and reporting fraud, the employee's buofi@noving he engaged in ‘protected conduct’ ..

heightened.”) (quotinglutching 253 F.3d at 191) (internal quotation n&dknitted) (alterations in original);

United States ex rel. Bartlett v. Tyrone Hosp.,,I884 F.R.D. 113, 129 (W.D. Pa. 2006) (dismissing
retaliation claim after finding the plaintiff's “acts dieged would constitute pretted activity, but nowher
is it alleged that [the plaintiff] sought to conduct th@ivity to institute a FCA action and therefore, it w
not protected activity.”).

None of these cases adopted a per se rule tblatdes an employee’s normal work duties from
scope of protected conduct. Moreover, such a rule would be harmful to the purpose of the anti-rg
provision in that employers would be free to retaliate against the very employees who are most
discover fraud against the governme®ée Eberhardt v. Integrated Design and Constr., k&7 F.3d 861,
869 n.2 (4th Cir. 1999). At best, the cases indicateftthet alleged protected conduct falls within the sc(
of the employee’s normal work duties, the employeehaille a heightened burdened of establishing tha
employer was on notice that she engaged in protected conduct.
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knowledge the [employer] must have mirrors thedkdf activity in which the [employee] must |
engaged. What [the employer] must know is fie# employee] engaged in protected activity
Hutching 253 F.3d at 188 (quotingesudian 153 F.3d at 742) (alterations in original) (interr

guotation marks omitted).

e

nal

In FCA retaliation cases, courts have foundaetvhen “the plaintiff . . . produced evidenge

that he or she voiced a concern about fraud efettieral government or referenced a qui tam H

action to the employer.United States ex rel. Lockyer v. Haw. Pac. Heal80 F. Supp. 2d 1062

1084-85 (9th Cir. 20073ff'd, 343 F. App’x 279 (9th Cir. 2009). On the other hand, “wher
employee voices complaints but does not refantpallegations of fraudulent conduct against
government, the employer lacks the requisite kndgdeto make out a FCA retaliation claimid.

at 1085. Like the protected conduct analysis, deténgwhether an employer had notice is a f

specific inquiry. See Hutchins253 F.3d at 189.

Here, Ikehara recalled discussing Plaintifflfitg investigation with Rosacker in late 200%

®1f a jury found that Plaintiff's protected conducaswart of her work duties, the notice requirem
would differ. When an employee’s job duties erttadl investigation of fraudhe knowledge threshold i
heightened, and “the employee must make it clear that the employee's actions go beyond the assig
Eberhardt 167 F.3d at 868. More specifically, the empleynust put “the employer on notice that a

CA

an

the

act

ent
S
ned task.”
Ui

tam suit under section 3730 is a reasonable possibilitgh Batice can be accomplished by expressly stating

an intention to bring a qui tam suit, but it may also be accomplisheshywction which a factfinde
reasonably could conclude would put the emplayenotice that litigation is a reasonable possibilityd.
(emphasis added).

In Eberhardt the plaintiff investigated the defendant company’s practice of billing the

[

Stat

Department for uncompleted work. 167 F.3d at 8650d¢h his investigations, the plaintiff discovered the

defendant company billed the government for $1.3 million of uncompleted Wiorkhe plaintiff proceedeq
to inform the president and CEO of the defendant company that “there wagesmance of criminality,’
and advised the CEO that he should obtain legal couhdelContinuing his investigation, the plainti
submitted a written report of the advanced billings éoBbard of Directors of the defendant company,

it was ultimately forwarded to the federal governmddt. The court held that the plaintiff effectively p
his employer on notice that FCA litigation was a reasonable possibility by characterizing the billings a
and advising the CEO to obtain legal coundel.at 869.

However, an employee need not go as far aEleehardtplaintiff to satisfy the notice requiremern
rather, as discussed above, an employee satisfies the notice requirement by demonstrating that the
had notice that litigation was a reasonable possibiige idat 868. Here, even if Plaintiff needed to m¢
the heightened notice threshold, there are sufficient facts from which a reasonable jury could find th
knew that litigation was a reasonable possibility aadl Baintiff's conduct went beyond her assigned wi
task.
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Then in January 2006, Plaintiff discussed thelilng issues with Rosacker, and Rosacker tpld

Ikehara that there were billing issubat needed to be resolved; again, this was before Plaintiff was

placed on probation and terminated. Laterd-é@truary or March 2006, lkehara recalls sending
spreadsheets depicting Plaintiff's findings of'EAverbilling and double biltig to BAH. This is
corroborated by Agar’s recollection that it wagukar practice for Ikehara to send Plaintifi
documents to Rosacker. Providing even marectievidence that BAH had notice, in March 2006,
Agar discussed the overbilling and double billing laintiff was discoveringvith Rosacker. All
of this occurred before BAH placed Plathton probation. Finally, on May 11, 2006, Plaint|ff
presented spreadsheets of EA’s double billing andoiieg to Ikehara. Tht same day, Ikeharg

informed Rosacker of Plaintiff's allegationstle A was overbilling and double billing the Air Force.

D

This occurred one day before Plaintiff wastified that BAH was going to terminate her
employment. Construing the fadtsfavor of Plaintiff, a reasoide jury could find that BAH waq
on notice that Plaintiff was engaging in protected conduct.

BAH relies on the fact that PHiff has conceded that shaddiot directly notify them that
she was investigating potential fraud by E®eeDef.’s Memo. in Support of Mtn. at 15, ECF Np.
105. However, nothing in the FCA tire relevant case law requii@s employee to directly notif
an employer of an investigation. Rather, to $attse notice requirement, Plaintiff need only shpw
that BAH knew that she engaged in proteatedduct, not that she herself notified thei®ee
Hopper, 91 F.3d at 1269 (the employee must “showehmployer had knowledge the employee
engaged in protected activity (quoting S.ReP. NO. 99-345, at 35 (1986)eprinted in 1986
U.S.C.C.A.N. 5266, 5300) (internal quotation marks omjtfemphasis added). Thisis logical given
that the rationale behind the notice requirement is that an employer could not have possgssed the
requisite retaliatory motive if it was unaware ttied employee was engaging in protected condct.

Id. Thus actual notice, whether direct or indiregbuld satisfy the rationale behind the notice
requirement.See id.

Having found that a reasonable jury could fthdt BAH was on notice that Plaintiff wgs
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engaging in protected conduct, the court must détermhether there is a nexus between Plainti
protected conduct and BAH’s decision to fire her.

C. BAH discriminated against Plaintiff because of protected activity

BAH contends that even if they were on netthat Plaintiff engaged in protected condy
BAH terminated Plaintiff for legitimate, non-disgrinatory reasons. Under the FCA, “the employ
must show that ‘the retaliation was motivatecatast in part by the employee’s engaging in prote
activity.” McKenzie v. BellSouth Telecomms., 249 F.3d 508, 518 (6th Cir. 2000) (quoting
REP. No. 99-345, at 35¢eprinted in1986 U.S.C.C.A.N. 5266, 530Gjee also Hoppe©1 F.3d at
1269 (stating that the employee has the burdehafimg that the employer discriminated agai
her because of her protected conduct). To fgatiss prong, Plaintiff must show that BAL
discriminated against her because of her protected conduct.

Plaintiff argues that the timing between her investigations into EA’s improper billing

BAH’s adverse employment actions is sufficiensatisfy the causation element of her FCA clai

[ff's

ict,
ee
Cted
S.

nst

and

m.

SeePl.’s Opp’'n at 12-13, ECF No. 113. In the Nir€ircuit, “[tlemporal proximity betwee:lx
ial

protected activity and an adverse employmenbaaan by itself constitute sufficient circumstan
evidence of retaliation in some caseBéll v. Clackamas Cnty341 F.3d 858, 865 (9th Cir. 200
(citing Villiarimo v. Aloha Island Air, InG.281 F.3d 1054, 1065 (9th Cir. 2002)). However, “tim
alone will not show causation in all cases; ratireQrder to support an inference of retaliatq
motive, the termination [or other adverse action(tiave occurred fairly soon after the employe
protected expression.Villiarimo, 281 F.3d at 1065 (quotirjaluck v. Gooding Rubber C&21
F.3d 1003, 1009-10 (7th Cir. 2000)) (internal quotation marks omitted).

In this case, the Plaintiff's protected contliscalmost perfectly mirrored by her placeme
on probation and her eventual termination. As discussed above, sometime around February
2006, Ikehara gave Rosacker spreadsheets thaitif?lcompiled to identify instances of EA’
improper billings. Then, on March 31, 2006, Pldintias placed on probation. The timing here

between one or two months, andfient to establish causatiorsee id(citing case where three

Page 15 of 20

bnt
or March
S

is




© 00 N oo o B~ W N P

N NN N NN DN R R R R R R R R R
o 0 A W N P O © 0 N O O » W N B+ O

month gap between protected conduct and adverse action was proximate enough to

bstablish

causation). Further supporting a nexus betweaintif’s protected conduct and her probation, Agar

recalled that Rosacker sounded angry about thetfatPlaintiff was invstigating EA’s improper

billings.

Despite being placed on probation, Plaintiff toned to investigate EA’s billing. On Maly

11, 2006, Plaintiff presented comprehensive spreadstiegidentified instances of EA’s overbillin

and double billing to Ikehara, and Ikehara in timformed Rosacker of Plaintiff’'s allegationg.

Rosacker told Ikehara that he would look itite allegations. However, on May 12, 2006, inst

g

ad

11

of investigating EA’s billings, BAH informed Plaiiiff that she did not improve enough to continue

her employment with BAH. Plaintiff then reged her formal letter of termination on May 15, 20
merely four days after BAH indicated that they would investigate Plaintiff's allegations of
overbilling and double billing. The timing betweBAH’s knowledge of the spreadsheets g
Plaintiff's termination is also sufficient to estsh causation. Thus, Plaintiff has established a ng
between her protected conduct and her placement on probation and eventual terminat
therefore, she has established a prima facie case of FCA retaliatiorHapgbenr

BAH argues that Doolittle made the deorsito fire Plaintiff and had no knowledge

Plaintiff's billing investigations. While Plairffidoes not present any evidence that Doolittle was

notice, there is ample evidence to support a “qavg”’ theory of liability, under which an employs
may still be liable for discrimination even if the ultimate decision maker did not act

discriminatory intent.See Staub v. Proctor Hosp. U.S. , 131 S. Ct. 1186, 1194 (201

DG,
EA’s
nd
EXUS

on, and

Under the “cat’s paw theory,” Plaintiff must prowet one of Doolittle’s subordinates set in motion

Doolittle’s decision to terminate Plaintiff becaudéder protected activity, and that the subordin
was involved in or influenced Doolittle’s decision to terminate PlainBiée United States ex r¢
Cafasso v. Gen. Dynamics C4 $¢87 F.3d 1047, 1060-61 (9th Cir. 2011).

Here, a reasonable jury could find that Rosacker, Doolittle’s subordinate, set in mot

decision to terminate Plaintiff because of her pretgcbnduct. This is a reasonable inference by
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on the evidence that Rosacker had a close aakttip with EA and wasnhappy about Plaintiff'g
investigations of EA’s billings. Doolittle, in tn, relied exclusively on Rosacker’s reports ab
Plaintiff's job performance in makingétdecision to terminate PlaintifSeeDoolittle’s Decl. §{ 5,
6, 8, 9, ECF No. 105-3. Thus, a reasonable joniccfind BAH liable for discrimination under
“cat’s paw” theory of liability.

2. BAH ARTICULATES NON-DISCRIMI _NATORY REASON FOR FIRING
PLAINTIFE

BAH contends that “Plaintiff’'s poor performe@and inability to comport herself in a man
consistent with the firm’s core values of teamkvand professionalism led to the termination of
employment.” Def.’s Memo. in Support of Mtn.Jat, ECF No. 105. BAH maintains that Plaintiff
work deficiencies began well before she began investigating improper billing by EA and @
specific instances of such deficiencieSee id.at 17-18. Thus, BAH has satisfied its burden
articulating a legitimate, non-discriminatory reasonterminating Plaintiff, and the burden shif
back to Plaintiff.

3. PRETEXT

Plaintiff must demonstrate that BAH'’s “articutat reason is pretextual ‘either directly

persuading the court that a discriminatory reasore likely motivated the employer or indirecily

by showing that the employer's profferegkanation is unworthy of credence.Villiarimo, 281
F.3d at 1062. “All of the evidenceq&o pretext}—whether direct ardirect—is to be considere
cumulatively.” Noyes v. Kelly Serys488 F.3d 1163, 1170 (9th Cir. 2007) (quotiRgad v.
Fairbanks N. Star Borough Sch. Djs823 F.3d 1185, 1194 (9th Cir. 2QD3 Furthermore, if the
evidence is indirect, “the plaintiff must present ‘specific’ and ‘substantial’ facts showing that
is a genuine issue for trialld. However, this requirement is moderated by the “observation
in the context of [workplace-discrimination ]claintse burden on plaintiffs to raise a triable iss

of fact as to pretext ithardly an onerous one’””Id. (quotingPayne v. Norwest Corpl13 F.3d

put

er
her
'S
ites to
of

ts

DY

there
that,

ue

"While this rule was applied to a Title VIl case, thert finds that it is also applicable to the instant

FCA-retaliation claim.See supran.3.
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1079, 1080 (9th Cir. 1997)).

Plaintiff argues that BAH’s proffered reason fioing her was pretextual. Plaintiff asse
that she was really fired because she investitjdtentially fraudulent billing by EA, and BAH firg
her to protect EASeePl.’s Opp’n at 16, ECF No. 113. Thereisdence in the record that Rosack
had a close relationship with EA, that he warR&dntiff to go easy on Efand that he was unhapy
about Plaintiff's investigations into EA’s billingg.hus, a reasonable jury could find that BAH fir
Plaintiff because she “rocked the boat” by engggdn protected conduct and that their proffe

justification for firing her was mere pretext.

d

(er

Dy

red

Plaintiff also argues that BAld'proffered reasons are not worthy of credence and adequdately

refutes the specific instances that BAH citesujgp®rt their legitimate reason for firing her. Fir
BAH cites to Plaintiff’'s work-performance revigwom April 2005 for the proposition that Plainti
“only partially met certain performance criteriaSeeDef.’s Memo. in Support of Mtn. at 17, EC
No. 105. While true that Plaintiff only partially met some of the criteria, as Plaintiff points ou
very same review stated thskte was “fully consistent with the Firms [sic] Core ValueS€eePl.’s
Opp’n at 15,ECF No. 113;see alsdef.’s Memo. in Support of Mtn., Exh. 2 (Pl.’s Apr. 20
review), ECF No. 105-2 at 1. Thitieds doubt on BAH’s assertiorathPlaintiff did not adhere t
the firm’s core values.

Moreover, BAH’s basis for finding that Plaifitdid not fulfill the company’s core value g
teamwork was based on a finding that she wagetbing along with EA. Haever, Plaintiff's job

was not to get along with EA, it was to oversee-Egdrelationship that naturally lends itself

conflict and disagreement. Plaintiff argues that BA$1 fight of the fact thalhe Air Force was theif

client, not EA.

Second, BAH cites to an email to Rosacker from EA’s Vice President, Joel L
(“Lazzeri”), in which Lazzeri complains about arfe hour tongue lashing [sic] from Sue HilSee
Def.’s Memo. in Support of Mtrat 17,ECF No. 105. The email does indicate that Plaintiff n

have been hard on EA, but that is to expected in a relationship between one who is ass
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oversee and one who is being overseen. Tharsstwing all reasonable inferences in favor

Plaintiff, a reasonable jury could find that Pl#frwas simply doing her job and EA did not like that

fact.

Third, BAH cites Plaintiff's unprofessional aghenly confrontational behavior with EA].

Id. at 18. Plaintiff refutes this reason with Agastatements that Plaintiff was not confrontatio
and that EA’s manager, Toraj Ghofrani, was difft to work with. Pl.’s Opp’n at 19, ECF No. 11
As Plaintiff points out, conflict was bound to anglkeen Plaintiff began asking questions about E
overbilling and double billing.

Lastly, BAH cites to Plaintiff’'s placement on probation and her failure to improvg

behavior thereafterSeeDef.’s Memo. in Support of Mtrat 18, ECF No. 105. As discussed abo

of

hal

A'S

her

€,

a reasonable jury could find thHRlaintiff was placed on probatitrecause of her protected condulct;

thus her probation term alone is not persuadiwereover, on April 27, 2006, Miranda sent Rosag

an email and stated that “that things [wergpiaving. [Ikehara] noted a positive change in [Sug

work and her dealings w/ EA. As | mentioned previously, Toraj has also noticed an impro
...." Rosacker Decl., Exh. 3, ECF No. 105-2isTémail was sent approximately two-and-a-h
weeks before Plaintiff was terminated.

The court is persuaded by Plaintiff's argumethtat discriminatory reasons more like

motivated BAH and that BAH’s proffered reasons anworthy of credence. Accordingly, Plaint

has satisfied her burden of demonstrating pretéif the plaintiff can show pretext, then the

McDonnell Douglas framework “disappr[s],” and “the sole remaining issue [i]s ‘discrimination

ker

:’S]
ement

alf

ly
ff

vel

non.” Villiarimo, 281 F.3d afl062 (quotingReeves530 U.S. at 142-43). Thus, it is up to the

ultimate factfinder to determine whether BAH discrniatied against Plaintifidzause of her protecte
conduct, and summary judgment on this claim is not appropriate.

B. WRONGFUL TERMINATION IN VIOLATION OF PUBLIC POLICY CLAIM

Under California law, “an employer’s right to discharge an at-will employee is subijg

limits that fundamental public policy impose&teen v. Ralee Eng’g G&60 P.2d 1046, 1048 (Ca
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1998) ¢iting Tameny v. Atl. Richfield Go610 P.2d 1330, 1332-33 (Cal. 1980)). “[Alt-w

employees may recover tort damages from thepleyers if they can shothey were discharge

Il
il

in contravention of fundamental public policyid. In virtue of their provenance, such tort claims

are also known asTamenyclaims.”
To support &amenyclaim, the public policy must be “(1) delineated in either constitutic
or statutory provisions; (2) ‘public’ in the sense tihahures to the benefit of the public’ rather th

serving merely the interests of the individual; (&Il established at the time of discharge; and

substantial and fundamentaCity of Moorpark v. Superior Court (Hadde8p9 P.2d 752, 762 (Ca.

1998) (internal quotation omitted). In this catbes FCA is a delineated statutory provision, it

pnal

A

(4)

is

public, it was well established #he time of Plaintiff's discharge, and it is substantial and

fundamental.

To prove a claim for wrongful dcharge, Plaintiff must prove that (1) she was employe
BAH, (2) BAH discharged her, (3) the allegedhation of public policy was a motivating reason
discharge, and (4) the discharge caused her h@dem.Haney v. Aramark Unif. Servs., ]Ad. Cal.
Rptr. 3d 336, 641 (Cal. Ct. App. 2004). It is updited that Plaintiff was employed by BAH, a
that BAH discharged her. Furthermore, as dised above, there is a genuitigpute as to whethg
Plaintiff's protected conduct was a motivating rea®oher discharge. Areasonable jury could v
well find that Plaintiff was terminated in violation of public policy. Thus, summary judgment o
claim is not appropriate.

V. CONCLUSION

Based on the foregoing discussion, the court heEHBMIES the Motion for Summary
Judgment as to both the FCA-retaliation claim #rawrongful-termination claim. Plaintiff hg
presented sufficient evidence to demonstrate a gedispete of material fador both claims in that

a reasonable jury could find that BAH discrimirchByainst her because of her protected actiy

/sl Frances M. Tydingco-Gatewood
Chief Judge
> & Dated: Nov 16, 2011
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