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ed States of America, et al

DISTRICT COURT OF GUAM

TERRITORYOF GUAM

JESSE JAMES CRUZ REYES, CIVIL CASE NO. 08-00005

Plaintiff, ORDER
VS.

UNITED STATES OF AMERICA, et al.,

Defendants.

Doc. 186

The court accepts and adopts the Magistladge’s Report and Recommendation dated

February 21, 2013 (ECF No. 179). The court heBANTS IN PART Defendants’ Motion
to DismissandGRANTS Defendants’ Motion for Summary Judgment.

L CASE OVERVIEW

This is a tort action in which Plaintiff Jes3&mes Cruz Reyes seeks damages for inju
caused by his fall from a scaffold while workifay a contractor on a project at Naval Base
Guam.

A. Factual Background

Naval Facilities Engineering Command PacffidAVFAC”) entered into a contract wit
Dick Pacific Construction Co., Ltd. (“Dick Pdic") to make improvements to the Fena Wate|

Treatment Plant (“Fena Projectl) Naval Base Guam. Jesse Jaiieuz Reyes (“Plaintiff’) wag
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employed as a laborer by Dick Pacific to workthe Fena Project. On May 17, 2006, Plaintiff

was assigned to work on the wall gang forrrilier Back Wash Settling Tank #2 (“Tank #27),

While descending a scaffold, which was provided by Dick Pacific, Plaintiff fell approximate

fifteen (15) feet to the condrefloor of Tank #2. Therwere no direct wigsses of Plaintiff’s

fall despite there being two other Dick Pacific employees and two employees of a subcontractor

in the immediate area at that time.

The scaffold from which Plaintiff fell wasitmally assembled with two tiers. Between

<

May 16, 2006 and the time of Plaintiff's fall on May 17, 2006, the scaffold was refashioned to

three tiers. At the time of Plaintiff’s fall, the darail at the access point of the top platform was

missing, and the toggle pins that hold the midiraglace were either facing the wrong direction

or in the open position. The scaffold had not been tagged as unsafe to use.

In its investigation report of the accident, Diekcific concluded thahe direct cause of
Plaintiff's fall was “failure to secure the mid-rail place” and the indirect cause was “failure {
follow scaffold erection procedures, which ragsithe presence of a competent person durir
erection, dismantling, or alterations.” A report by NPAC determined that the root cause of
accident was that the “[s]caffold and associa@i@aponents were not inspected and certified
use by a Competent Person.”

B. Relevant Procedural Background

On January 5, 2011, approximately thirty-t(@2) months after filing his initial
Complaint, Plaintiff filed a Tlnd Amended Complaint (“TAC”), which named as defendants
United States of America, the Depaént of the Navy, and Defendants Doe 1-S8ECF No.
81. The TAC alleges three causes of actions: CodmMNegligence, Courit — Defective Design,

Manufacture, and/or Assembly and Failure toriyand Count Il — Negligent and Intentional

Page 2 of 19

o

g

the

for

the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Infliction of Emotional Distress. The United Statand Department of the Navy (collectively
“Defendants” or “Government”)led their Answer on January 19, 208eeECF No. 82.

On July 25, 2011, Defendants filed a Motion to Dismiss the T®¢2ECF No. 96.
Defendants argue that the court lacks subjettempurisdiction because: (1) the independent
contractor’s exception to the Federal Tort Claims Act (“FTCA”) precludes claims by empld
of independent contractors against the Govenin{2) availability of worker's compensation
benefits bars recovepgainst the Government; and (3) thecretionary function exception to
the FTCA precludebability. Additionally, Defendants argubat the emotional distress claim
should be dismissed for failure to state a claim.

On August 23, 2011, Plaintiff filed his Opposition to the Motion to Disn8sgECF No.
108. Plaintiff argues that the independent contragtoeption is not applicable in the instant
action; that under Guam law, worker’'s compeiosabenefits are not aexclusive remedy and
does not bar suit against the Gowaent; and that the discretiary function exception did not
preclude Government liability undée facts of the instant cag@efendants filed the Reply on
September 6, 20185eeECF No. 119. The Motion to Dismiss was referred to the Magistrate
Judge for a Report and Recommendati@eeECF No. 137.

On January 4, 2012, Defendants filed a Motion for Summary Judg8estiCF No.
152. Defendants allege that subsewf discovery, and clarificat that Plaintiff's theory of
liability is direct negligence of the Governmeather than vicariousdbility for the negligent
acts of Dick Pacific, demonstest that there are no genuingsuss of any material fact. On
February 2, 2012, Plaintiff filed a@pposition and Amended Oppositi@deeECF Nos. 157 and

159. On February 15, 2012, Defendants filed the R&agECF No. 165. The Motion for

Summary Judgment was refertedhe Magistrate Judge for a Report and Recommend Stsa).

ECF No. 154.
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On April 10, 2012, the Magistrate Judge ltearguments on the motions and took the
motions under advisemer8eeECF No. 173. The Magistrate Judge issued the Report and
Recommendation (“R&R”) on February 21, 2082eECF No. 179. In the R&R, the Magistraf
Judge concluded: (1) the motion to dismiss sthésel granted in part as the discretionary
function exception is available as a defensBdfendants with respeto the allegations
referenced in paragraphs 26, 28, and 29 offh€; and (2) the motion for summary judgment
should be granted because the pleadings show tratithno dispute as &my material fact and
Defendants are entitled to judgment as a maft&aw as to all counts of the TAGI. at 32—-33.

Plaintiff filed an Objection to the R&R on March 7, 2082eECF No. 180. Therein,
Plaintiff contends that the R&“wrongly concluded that Defend& owed no duty to provide §
safe work environment to Plaintiff or earn him of the danger of the scaffoldd’ at 1.
Defendants filed their Responsetie Objection on April 29, 201%eeECF No. 183.

1.  JURISDICTION AND VENUE

The court has jurisdiction to hear this mafiarsuant to 28 U.S.C. § 1331 for Plaintiff’s
claims under the Federal Tort Claims Act, 28 U.S.C. § 1346(b).

Venue is proper in this judicial district, tBestrict of Guam, because all of the events
omissions giving rise to Plaiffts claims occurred here&see28 U.S.C. § 1391.

lll. APPLICABLE STANDARDS

A. Standard of Review

e

U7

or

When a party files a timely objection toreagistrate judge’s report and recommendatipn,

“[a] judge of the court shall makeda novadetermination of those piowns of the report or
specified proposed findings or recommendationshich objection is made.” 28 U.S.C. 8
636(b)(1)(C);see Baxter v. Sulliva®23 F.2d 1391, 1394 (9th Cir. 1994¢e alsd-eD. R. Qv.

P. 72(b)(3) (stating “[t]he district judge must deterndieenovaoany part of the magistrate
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judge’s disposition that has been properly objetdéd “A judge of thecourt may accept, rejec
or modify, in whole or in part, the findings mmcommendations made by the magistrate judg
28 U.S.C. § 636(b)(1)(Csee alsdED. R. Qv. P. 72(b)(3) (stating a district judge “may acce
reject, or modify the recommenddiposition; receive further evidence; or return the matter
the magistrate judge with instructions”).

A district court’s obligation to makede novadetermination of properly contested
portions of a magistrate judga'sport and recommendation dagot require that the judge
conduct a de novo hearing on the matthrted States v. Radda#47 U.S. 667, 676 (1980).
Accordingly, the court makesde novareview to those portions of the Report and
Recommendation in which theaitiff has lodged objections.

B. Motion for Summary Judgment

“The court shall grant summary judgmenthié movant shows that there is no genuine

dispute as to any material fact and the moisettitled to judgment as a matter of lawebFR.
Civ. P. 56(a). To demonstrate that a material éacinot be genuinely disputed, the movant m
(A)  cit[e] to particular parts of matergin the record, icluding depositions,
documents, electronically stored infation, affidavits or declarations,
stipulations (including those made faurposes of the motion only), admissions
interrogatory answers, or other materials; or
(B)  show[ ] that the materials cited do not establish the...presence of a genuine
dispute, or that an adverse partymatnproduce admissible evidence to suppor
the fact.
FeD.R.Civ. P. 56(c)(1).
A fact is material if it might affedhe outcome of the suit under the governing
substantive lawSee Anderson v. Liberty Lobby, Ing77 U.S. 242, 248 (1986). A factual
dispute is “genuine” where “the evidence is suct threasonable jury could return a verdict 1

the nonmoving party.ld. Thus, the evidence presented in opposition to summary judgmen

be “enough to require a jury or judge to resdhee parties’ differing versions of the truth at
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trial.” Aydin Corp. v. Loral Corp 718 F.2d 897, 902 (9th Cir. 1983) (quotkigst Nat'| Bank

v. Cities Servs. Cp391 U.S. 253, 288-89 (1968)). “The mere existence of a scintilla of

evidence...will be insufficient; there must badance on which the jury could reasonably find

for [the opposing party].Liberty Lobby 477 U.S. at 252.

In particular, no “genuine issue” may kmuhd “where the only evidence presented is
‘uncorroborated and self-serving’ testimonVitliarimo v. Aloha Island Air, InG.281 F.3d
1054, 1061 (9th Cir. 2002) (quotikgennedy v. Applause, In@0 F.3d 1477, 1481 (9th Cir.
1996)).

The opposing party’s evidence must be sufficierdreate a genuine issue of fact that

material to the outcome of the swithether or not it has the burden of proof at triake

McCabe v. Gen. Foods Cor@11 F.2d 1336, 1340 (9th Cir. 1987). Thus, “[w]hen the moving

S

party has carried its bued..., its opponent must do more than simply show that there is some

metaphysical doubt as to the material facts...Wkisgeecord taken asvehole could not lead a
rational trier of fact to find for the non-movimarty, there is no ‘genuine issue for trial.”
Matsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S. 574, 586—-87 (1986).

IV. DISCUSSION

Plaintiff objects to the Magisdite Judge’s finding that Defdants were not negligent.
Plaintiff contends that he Bgroven the elements of negigce and that the R&R “wrongly
concluded that Defendants owed no duty to progidafe work environment to Plaintiff or to
warn him of the danger of the scaffold.” Pl.’sj&dtion at 1, ECF No. 18&pecifically, Plaintiff

contends that: (1) the R&R dit consider the Governmenstatus as landowner in the duty

analysis; (2) the amount of autitgretained by the Governmenteated a duty to provide a safe

work environment; and (3) the R&R did not feoon or explore the Government’s contractuaj
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duties to dismiss the Site Safety and Healtic€r (“SSHO”) or to stop work if the SSHO fail¢g
to perform his dutiedd. at 4, 7, and 8.

A. Federal Tort Claims Act Framework

The Federal Tort Claims Act (“FTCA”) wads sovereign immunity for the negligent
conduct of government employees acting withindbape of their employment. It provides th4
the Government can be sued “under circumswamndeere the United States, if a private perso
would be liable to the claimamt accordance with the law ofétplace where the act or omissi
occurred.” 28 U.S.C. 8 1346(b)(1). Thus, Guam isvapplicable to Plaintiff's claim as Guam
“the place where the act or omission occurrédl.”

As a general rule, Guam law provides:

Every one is responsible, not only for the reefithis willful acts, but also for an injury

occasioned to another by his want of ordynzare or skill in the management of his

property or person, except so far as tlietahas willfully brought the injury upon

himself. The extent of liability in such cases is defined by § 90108 and the law on

Compensatory Relief [Title 20 of this Code].
18 Guam CODEANN. 8§ 90107 (2012).

The Supreme Court of Guam has recognibed “Title 18 G.C.A. 8 90107 finds its
source in section 1714 ofalCalifornia Civil Code.'Guerrerg 2006 Guam 2 § 11. The Supre

Court of Guam further stated:

For this reason, and because Guam'’s statl@ogguage is identical to California’s, we

look to California case law interpreting the standard of care owed...This is because

“[glenerally, when a legislature adopts a statwhich is identical or similar to one in
effect in another jurisdiatin, it is presumed that the@pting jurisdiction applies the
construction placed on the statutetbg originating jurisdiction.Sumitomo Constr. Co.
Ltd. v. Zhong Ye, Inc1997 Guam 8 7 (citing Suttemd’s Stat. Const. § 52.01 (5th
ed.)). Thus, “we look to the substantial precédkaveloped within thagtate to assist in
interpreting paralleGuam provisions.O’Mara v. Hechanova2001 Guam 13 § 8 n.1
(observing that where a Guam provision isvd from California, “California case law
on this issue is persuasive when éisrno compellingaason to deviate from

California’s interpretation.”) (citingrajardo v. Liberty House Guagr@000 Guam 4 § 17).

Id. Accordingly, the court looks to Califioia case law as persuasive authority.
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B. Negligent Exercise of Retained Control

The R&R looked to section 414 of the Restment (Second) of Torts for guidance
regarding whether Defendants, as the employer of an independent contractor, is subject to
liability. SeeR&R at 27, ECF No. 179. Section 414 provides:

One who entrusts work to an independenmttactor, but who retasgnthe control of any

part of the work, is subject to liability f@hysical harm to others for whose safety the

employer owes a duty to exercise reasoneste, which is caused by his failure to
exercise his control with reasonable care.
RESTATEMENT (SECOND) OF TORTS § 414 (1977)See alsCRESTATEMENT (THIRD) OF TORTS
PHYSICAL & EMOTIONAL HARM 8 56(b) & cmt. a (2012) (“§ 414 of the Second Restatement [of
Torts recognized the hirer’s liability when the Ininetains the control of any part of the work’
and fails ‘to exercise his contraith reasonable care.’ This Sexticarries this principle forward
within the duty framework of this Restatement.”).

Plaintiff objects to the application of semti414 because it “regarda employer of an
independent contractor (nl@ndowner)” and “NAVFAC was nqtist an employer of Dick
Pacific, but was also the landowner.” Pl.’sj@ttion at 7 and 8, ECF No. 180. The court finds
the commentary of the Restatement (Third) of Torts to be instructiveesitiect to this issue.
Comment j of section 55 provides that “[a]Jnaathight be both a langossessor and a hirer of
an independent contractor. In such casessasggthe actor's responiily requires analysis
under both Chapter 9 [Duty of Land PossessorstlaisdChapter [Liability of Those Who Hire

Independent ContractorsRESTATEMENT (THIRD) OF TORTS PHYSICAL & EMOTIONAL HARM 8§

55 cmt. j & illus. 10 (applying section 56 to landowner who hired an independent contractor).

Accordingly, the principle articulated in semti414 of the Restatement (Second) and section 56

of the Restatement (Third) is applicable hehere the Government is both the landowner and

hirer of the indepedent contractor.

Page 8 of 19




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Plaintiff contends that even if section 414plicable, the amounf authority retained
by Defendants created a duty toyide a safe work environmeml.’s Objection at 8. Under
California law, the hirer o&dn independent contractor is lialiée negligent exercise of retained
control “if an employee of an independent contractor can show that the hirer of the contra
affirmatively contributedo the employee’s injuriesHooker v. Dept. of Transp27 Cal. 4th
198, 214 (2002) (emphasis added).

1. Retention of Control

In order for the hirer of amdependent contractor to be ditg liable for injuries to the
contractor’'s employee, “the hirenust retain some degreeaufntrol over the manner in which
the work is done, such that thentractor is not entirely free o the work in the contractor’s
own manner.” RSTATEMENT(THIRD) OF TORTS PHYSICAL & EMOTIONAL HARM § 56 cmt. c.
The degree of control is “more than merelg tfeneral right to ordehe work stopped or
resumed, to inspect its progresdmreceive reports, to makeggestions or recommendations
that need not necessarily be followedimprescribe alterations and deviatiorg.”

In Kinney v. CSB Constr., IN@7 Cal. App. 4th 28 (Cal. Ct. App. 2001), cited with
approval by the California Supreme Courtiaoker, the court found sufficidrevidence to raisq
a triable issue of fact as to ether the general contractor retained sufficient control to triggg
duty when: (1) the subcontractor hired by the gdrematractor was requideto supply all labor,
materials, and equipment necessary to coraplee subcontractor’s work; (2) the general
contractor had the right to ondany safety means or measuitgglt were appropriate on the
jobsite; (3) the general contractemployed a site supervisor, who could eliminate or amelio
safety hazards on the jobsite, whether created bgsoitting from the gemal contractor of one
of its subcontractors; (4) themggral contractor could suspendnka there was a disagreemen

with the subcontractor over safety proceduaest (5) the general coattor would have final
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say in resolving such a disagreeméditat 33. The court characized the defendant as a
“general contractor who claims the power ¢mirol all safety proadures on the worksiteld. at
30.

In Zamudio v. City & County of San Francistbe court found that summary judgment

in favor of the defendants was warrantecewh(1) defendants participated in general

discussions about workplace safety; (2) defendadtaali supervise or direct the subcontractor’s

means, methods, or proceduoé€onstruction or safety gcautions; and (3) defendants’
inspectors were on the jobsite daily and retaihedight to inspect the work for quality contral
purposes. 70 Cal. App. 4th 445, 453 (Cal. Ct. App. 1999).

In order to determine whether Defendants lsarmeld directlyiable for Plaintiff's
injuries, the court must first determine the degrieeontrol that was reaed by Defendants with
respect to safety conditions and whether it figant to trigger a dutyo Plaintiff. For this
inquiry, the court must revietine contract provisions betwe®&AVFAC and Dick Pacific. The

parties submitted the relevant ponsoof the contract that reldi safety responsibilities and/o

duties retained by Defendants or athise delegated to Dick PacifiSeeECF Nos. 176 and 178.

In their submission, Defendants direct doairt’s attention to section 01525, entitled

1%

“Safety and Occupational HealRequirements” of the Fena Water Treatment Plant Upgrad

Specification (“Specification”). Defs.” Suligsion Ex. C4, ECF No. 176-3. Subsection 1.8

U

provides that the “Contractor shate a qualified person to prepahe written site-specific AP}

[Accident Prevention Plan]” and that the “Govermmneonsiders the Prime Contractor to be the

‘controlling authority’for all work site safety andealth of the subcontractordd. at 8.

|joN

Subsection 1.8 also provides that “[d]isregardirgphovisions of this contract or the accepte
APP will be cause for stopping of work, at thiscretion of the Contracting Officer, until the

matter has been rectifiedd. at 9. Further, “[s]hould any unforeseen hazard become evider

~—+
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during the performance of work;all necessary action shall be takiey the Contraci to restorg
and maintain safe working conditions” in timeerim while a resolutin is being devised.
Subsection 1.6.3.2 requires weekly safety meetadjse project site for all employees
provides that the “Contractingffizer will be informed of the meeting in advance and be
allowedattendance.ld. at 7 (emphasis added). All Di€acific and subcontractor employees
were required to attend. NAVFAC's preseneas not mandatory, and in fact, NAVFAC
personnel rarely attendecktiveekly safety meetingSeeBuhain Aff. § 15, Ex. B, ECF No. 96-

1; Guarin Aff. 29, Ex. C, ECF No. 96-1.

Subsection 1.6.1.1 provides that a Site SatatyHealth Officer (*“SSHO”), hired by the

Contractor, shall be present “at the work sit@ll times to perform safety and occupational
health management, surveillancespactions, and safety enforcemfartthe Contractor’
Specification at 5, Ex. C4, ECF No. 176-&#hasis added). The SSHO’s duties include
conducting daily safety and health inspectiand maintaining a writtelog, implementing and
enforcing accepted accident prevention pldA®P”) and activity hazard analyses (“AHA”),
and ensuring subcontractor compliance with safety and health requireldeat$. Pursuant to
subsection 1.6.2.1, the SSHO'’s failure to perftimese duties will result in dismissal and a
project work stoppage.

Plaintiff directs the court to sectiod450N of the Specificain, entitled “Construction
Quality Control.”SeePl.’s Submission Ex. 1, ECFAN178. Subsection 1.15.1 requires a
Contractor Production Report to be submitted for each day that work is performed. Said r
must contain, among other information, a listalf gafety actions taken and safety inspectior
conducted, including whether scaffold wavks done. Additionally, Plaintiff highlights
subsection 1.16, which provides:

The Contracting Officer will notify the Conttor of any detected non-compliance witf
the foregoing requirements. The Contractoall take immediateorrective action after
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receipt of such notice...If th€ontractor fails or refuseto comply promptly, the

Contracting Officer may issue an order stoygpall or part of the work until satisfactory

corrective action lebeen taken.

Both parties also submitted various peiwns of the Federd@cquisition Regulation
(“FAR”).! FAR 46.401 provides that Government contreility assurance shall be performd
“asmay be necessatyg determine that the suppliessarvices conform to contract
requirements.” FAR 46.401(a) (emplsadded). It also requires each contract to “designate
place or places where the Governnreserves the righb perform quality assurance.” FAR
46.401(b) (emphasis added).

Additionally, Defendants cite to FAR 52.238; entitled “Accident Prevention,” which
states that theContractorshall provide and maintain work environments and procedures w
will safeguard the public and Government personaelf that “the Contraat shall comply with
all pertinent provisions of thetksst versions of the U.S. Army Corps of Engineers Safety an
Health Requirements Manual, EM 385-1-EAR 52.236-13(a)(1) and (c) (emphasis added).
further provides:

Whenever the Contracting Officer becaravare of any noncompliance with these

requirements or any condition which poses aossror imminent dangé¢o the health or

safety of the public or Government persdnttee Contracting Officer shall notify the

Contractor orally, with written confirnti@n, and request imnaiéate initiation of

corrective action...After receing the notice, the Contrawtshall immediately take

corrective action. If th€ontractor fails or refuses togmptly take corrective action, the

Contracting Officer may issue an order stopmigr part of the work until satisfactory

corrective action ebeen taken.
FAR 52.236-13(d).

FAR 52.246-12, entitled “Inspgon of Construction,” statawat “[a]ll work shall be
conducted under thgeneral directiorof the Contracting Officerrad is subject to Government

inspection and test all @laces and at all reasonable timefobe acceptance to ensure strict

compliance with the terms of the contradtAR 52.246-12(b) (emphasis added). The provisi

! The Federal Acquisition Regulation is contained in 48 C.F.R. § tl€dq
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further states that such inspects and tests “are for the solebét of the Government” and “d
not relieve the Contractor ofgponsibility for providing adeqte quality control measures” or
“from any contract requirementd=AR 52.246-13(c)(1) and (d).

The contract provisions tveeen NAVFAC and Dick Paciidemonstrate that Dick

Pacific was the “controlling anbrity” regarding worksite safety. However, NAVFAC did retai

general oversight of the Fena Project to ensamepliance with the tens of the contract by
receiving daily reports and reserving thight to conduct compliance inspectiolmsthe event
that NAVFAC became aware of noncomplianteyas required to mvide notice so thddick
Pacific could take correctivaction. If Dick Pacific failed orefused to take corrective action,
then NAVFAC had the discretn to order a work stoppage.

Unlike Kinney, in which the California Court of Agal found sufficient evidence to rai
a triable issue of fact, heMAVFAC did not employ a site safesupervisor. Rather, the SSH(
was employed by Dick Pacific, and the Governimaerely retained geeral oversight of the
project. Additionally, NAVFAC did not have the right to order that specific safety measure
employed on the jobsite. Although NAVFAC wouldpide notice to Dick Pacific if it became
aware of noncompliance, Dick Pacific would be responsible for employing the appropriatg
measures in order to come into compliar@seBuhain Dep. 108:13-25, May 24, 2011, Ex. 2
ECF No. 111. Unlike the defendantkmney, NAVFAC did not “claim[] the power to control
all safety procedures on the worksite.” 87 CglpAdth at 30. The situation here is more simi
to that inZamudiq in which the California Court dkppeal found there was not sufficient
evidence to raise a triable igsaf fact, because like tmmudiodefendants, NAVFAC made
daily inspections for contract quigl assurance purposes, but did doect or order the specific

methods and procedures Dick Pacdiaployed regarding safety precautions.
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Based upon the foregoing, the court finds thatdegree of control retained by NAVFAC

with respect to safety conditions was “meritlg general right to der the work stopped or
resumed [and] to inspect its progress or to recesperts,” which is not sufficient to establish
duty. SeeRESTATEMENT(THIRD) OF TORTS PHYSICAL & EMOTIONAL HARM § 56 cmt. c.

2. Affirmative Contribution to Plaintiff’s Injuries

The California Supreme Court has held that imposition of tort liability is determined by

whether the hirer of an indepaent contractor exeised its retained control over safety
conditions in a manner that affirthgely contributed to the injuryHooker, 27 Cal. 4th at 202.
The court elaborated,

Such affirmative contribution need not alwdyesin the form of actively directing a

contractor or contractor’'s engylee. There will be times when a hirer will be liable for,
omissions. For example, if the hirer promises to undertake a particular safety meag

then the hirer’s negligent failure to do so shilodsult in liability ifsuch negligence leads

to an employee injury.
Id. at 212 n.3.

In Hooker, the plaintiff was the widow of a@&ne operator employed by a contractor
which was hired by the California DepartmenfTofnsportation (“Caltrans”) to construct an
overpass. Due to space constraints on thepags, the operator would retract the crane’s
outriggers to allow construction and Caltrankigkes to pass. On one occasion when he
retracted the outriggers, the crane operatimpted to swing the boom without first re-
extending the outriggers. The weigiitthe boom caused the craodip over, and the operator
was thrown to the pavement and killédl. at 202. The court found that by merely permitting
traffic to use the overpass, Caltrans did notm@fitively contribute to the crane operator’'s deg
because it did not order the crane operator tacehis outriggers. The court held that merely
permitting an unsafe condition and practice to oa@aiher than directing it to occur, and failin

to exercise its retained authority to correct the unsafe condition did not constitute affirmat
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contribution.ld. at 215. The court found summary judgment in favor of Caltrans was
appropriate.

The facts oKinney, suprg are very similar to the instant caseKlimney, an employee o

a subcontractor was injured when he fell frostaffold. He sued the general contractor, whic

had power to control all safeprocedures on the worksite, for negligent exercise of retained
control. The court held:

[A] general contractor owes no duty of careatoemployee of a subcontractor to preve

or correct unsafe procedures or practiceshah the contractadid not contribute by

direction, induced reliance, or other affirmative condilibe mere failure to exercise a

power to compel the subcontractor to adsater procedures does not, without more,

violate any duty owetb the plaintiff.Insofar as section 414 might permit the impositic

of liability on a general contractor for mefglure to intervene in a subcontractor's

working methods or procedures, with@vidence that thgeneral contractor

affirmatively contributed to the employmenttbbse methods or procedures, that sect

is inapplicable to claims by subcontract@siployees against the general contractor.’
87 Cal. App. 4th at 39 (emphasis added).

As discussed above, the Governmentrditiretain sufficient control over safety
conditions to trigger a duty. Even if the Governmdidtretain such conttothe record indicates
that it did not exercise the retash control in a way that affirmigely contributed to Plaintiff’s
injury. Plaintiff argues that Site Safety aHdalth Officer Jeff Santos, who was employed by
Dick Pacific, failed to make daily inspeati® of scaffolds per the Tank #2 Activity Hazard
Analysis and that NAVFAC failed to dismis=tl8SHO and halt work due to the SSHO's faill
to fulfill his duties. The recorohdicates that NAVFAC’s employe&gere not in the vicinity at
the time of Plaintiff’s fal.SeeMot. to Dismiss at 3, ECF No. 96. Further, Dick Pacific was
solely responsible for the materialssambly, and modification of the scaffo®@eeBuhain Aff.

1 21, Ex. B, ECF No. 96-1; Reyes Dep. 105:8Ex3,D, ECF No. 153-4; Santos Dep. 62:7-1

Ex. F, ECF No. 153-6. Therem® indication that NAVFAC supeised or directed the method

of assembly, modification, or maintenance of the scaffed@Buhain Aff. § 22, Ex. B, ECF No}
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96-1. In fact, NAVFAC was not notéd that the scaffold was mdigid to three tiers until after
Plaintiff's accidentSeeSantos Decl. 295:1-16, Ex. A, ECI®. 96-1. Additionally, nothing in
the record suggests that NAVFAIrected Dick Pacific or th8SHO to inspect scaffolds only
on the days they were to be ugather than oma daily basis.

In sum, there is no evidence in the recofany affirmative act by the Government
which contributed to Plaintiff's fall. Pursuant ookerandKinney, the Government’ failure to
exercise its right to dismiss the SSHO or stapk if the SSHO failed to properly perform his

duties does not, without more, \abé a duty (if any) owed to Pidiff. Accordingly, Plaintiff has

failed to demonstrate a genuine ditgpas to any material fact with respect to the retained cqntrol

theory of direct liability.
3. Duty to Warn
Plaintiff contends that the R&did not address Defendantkity to warn of the danger

of the scaffold. Pl.’s Objeain at 7, ECF No. 180. The R&R notatiat paragraph 33 of the TA(

)

included an allegation that Defgants failed to warn Plaintitif the danger in working on an
unsafe scaffold. R&R at 26, ECF Nb/9. It then stated that “haiff’'s negligence arguments
can be categorized as fallingder the general umbrella oflaty to provide a safe working
environment and a duty of reasblecare with regard theretdd. The analysis of the duty to

warn was subsumed within thengeal duty inquiry. Similarly, herehe duty to warn analysis i

U7

subsumed within the reasonable exeroiseetained control inquiry abovB8eeRESTATEMENT
(THIRD) OF TORTS PHYSICAL & EMOTIONAL HARM § 18 cmt. a (“A failure to warn of the risks
created by the actor’'s conduct damnegligence on the part okthctor under 8§ 3 [Negligence];

this Section discusses how §@ples to warning claims.”). Adiscussed above, Plaintiff has

failed to demonstrate a genuine dispas to any material fact with respect to negligent retention
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of control. Likewise, Plaintiff has failed to demsirate a genuine dispute as to any material f
with respect Defendants’ duty to meof the danger of the scaffold.

C. Premises Liability

In the Objection, Plaintiff argues that the R&lid not consider Oendants’ status as
landowner in determining whether Defendants owkdntiff a duty to provide a safe work
environment. Pl.’s Objection at 4, ECF N®0. The Supreme Court of Guam has recognize
that the standard of cardiaulated in 18 Guam Code Ann. § 19107 applies to landow8ees.
Nissan Motor Corp. v. Sea Star Group 2002 Guam 5 § 11. Accordingly, under Guam law
“every landowner owes a duty to exercise reaslenedre in the managent of his property.”
Guerrerg 2006 Guam 2 10 (quotimMgjssan 2002 Guam 5 { 11). Similarly, under California|
law, the “proper test to be applied to the ilijpof the possessor of land in accordance with
section 1714 of the Civil Code vghether in the management of his property he has acted a
reasonable man in view of the proiday of injury to others.”Kinsman v. Unocal Corp37 Cal.
4th 659, 672 (2005).

In Kinsman the California Supreme Court held tl@atlandowner may be independentl
liable to the contractor’'s empleg, even if it does not retainrdrol over the work, if (1) the
landowner knows or reasonably should knove @bncealed, pre-existing hazardous conditio
on its premises; (2) the conttar does not know and couhbt reasonably ascertain the
condition; and (3) the landowneiil&ato warn the contractor.” 37 Cal. 4th at 675. However, th
court “emphasize[d] that the holding would agiply to a hazard created by the independent
contractor itself, of whiclthat contractor necessarilyor should be awareld. at 675 n.3 (citing
Zamudiq suprg 70 Cal. App. 4th at 455).

Here, both the investigation by Dick Paciéind the report by NAVFAC concluded tha

the causes of Plaintiff’s fall were that the féolal was modified incorrectly and a competent
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hazardous condition was not pre-existing as it waated by Dick Pacific, the first element is
not satisfied. Consequently, Plaintiff has fdite demonstrate a gemei dispute as to any
material fact with respect to premises liability.

D. Contractual Duties of Defendants

In the Objection, Plaintiff fierences various “contractudilities” owed by Defendants.
Plaintiff asserts that Defendants owed a “cactinal duty to enforce Dick Pacific’s compliance
with applicable safety regulations,” a “camttual duty—a requirement-e-tlismiss the SSHO qr
stop the work if he was failing to perform liisties,” and a “contractuduty to take action to
ensure the safety of the work environmeRi.”s Objection at 7, ECF No. 180. However, as
discusseduprain section IV(B)(1), the contrabietween NAVFAC and Dick Pacific placed
responsibility for safety on Dick PaafiAs the R&R correctly concluded:

The Government’s right to inspect does exist for the purpose @nsuring that the

employees of the contractor are perfornsadely under their work environment, but

rather for the purpose of making sure the catdrameets contract spifications and that

the Government receives the product thabi bargained for under the contract. The

Government’s right to undertake inspectiamsier the contract fahe purpose of making

sure that the contractor mestgecifications is not obligation.

R&R at 20-21, ECF No. 179.

Moreover, even if the contract did give risesuch contractual obligations, Plaintiff cat

-

D

enforce the contract only if he is a third-partyékciary. “A contract, made for the benefit of
third person, may be enforced by him at anyetlefore the parties thereto rescind it.” 18\@
CoDEANN. 8§ 85204. However, “[t]here is a legal puegption against, not in favor of, third-

party beneficiary agreements, and absentcéegr indication in the aatract that the parties
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intended to confer a diretienefit to the third partythe third party may not maintain an actio
as a third-party beneficiary.” 17B C.JGontracts8§ 845 (updated June 2013) (emphasis add

Additionally, as Plaintiff has failed to allege a sawof action based in contract in the TAC, th

court finds Plaintiff’'s argments regarding Defendant®ntractualduties to be inapposite.

V.  CONCLUSION

Based on the discussion above, the cbhereby accepts and adopts the Magistrate
Judge’s Report and Recommendation on this matteiG&%NTS IN PART Defendants’
Motion to DismissandGRANTS Defendants’ Motion foSummary Judgment.

SO ORDERED.

/sl Frances M. Tydingco-Gatewood

Chief Judge
Dated: Sep 30, 2013
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