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Doc. 4

DISTRICT COURT OF GUAM

SANG HO KIM, Civil Case No. 08-00018
Criminal Case No. 06-00071
Petitioner,

VSs.
OPINION AND ORDER RE: MOTION
UNITED STATES OF AMERICA, PURSUANT TO 28 U.S.C. § 2255

Respondent.

This matter comes before the court on a Motion Under 28 U.S.C. § 2255 to Vac§
Aside, or Correct Sentence by a Person ideff@ Custody, filed by Petitioner Sang Ho K
(“Petitioner”) on October 24, 2008. Pursuantto Local Civil Rule 7.1(e)(3), this matter is appr¢
for decision without the need for oral argumentfter reviewing the parties’ submissions, as w
as relevant authority, the court herdbgNIES the motion and issues the following decision.

l. FACTUAL AND PROCEDURAL BACKGROUND
The Petitioner was indicted on November2@)6, on charges of Fraud in Connection w

Identification Documents in violation of 18 U.S.C. 88 2 and 1028(a)$&¢.Docket No. 1. On

January 23, 2008, a Superseding Indictment chargedvith Criminal Conspiracy in violation of

18 U.S.C. §§ 2 and 371, and Fraud in Connection Méhtification Documents in violation of 1

U.S.C. 88 2 and 1028(a)(1); 1028(b)(1)(A)(ii) and 1028(c)(3)(8ge Docket No. 4. Attorney

! Local Civ.R. 7.1(e)(3) statéf]n cases where the parties have requested oral argur
such oral argument may be taken off calendar by Qridiae Court, in théiscretion of the Court
and a decision rendered on the basis of the written materials on file.”
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Joseph Razzano was appointed to represent IS#a.Docket No. 14. On April 9, 2008, the

Petitioner entered a guilty plea to the first couhefSuperseding Indictment, Criminal Conspira
in violation of 18 U.S.C. 88 2 and 373ee Docket Nos. 19 and 2ZThe Magistrate Judge iSsué
a Report and Recommendations thatRké&tioner’s guilty plea be acceptefiee Docket No. 21.
The guilty plea was accepted and secing was held on August 8, 200&e Docket Nos. 23 an(
35. The Petitioner was sentenced to time served (of approximately 84 days) and two Y
supervised release. He was also orderpdya $1,000 fine. The court granted the Governms
oral motion to dismiss the second count of the Superseding Indictment.

On October 17, 2008, the Petitioner’s requesststitution of new counsel was grantg
On October 24, he filed the instant motion and a supporting memoradedocket Nos. 46 ang
47. The Government filed its responsge Docket No. 49. During the pendency of the inst
case, the case bhited Satesv. Haeng Hwa Lee, Criminal Case Nd06-00080, was also pendin

before this court and was latgspealed to the Ninth CirctitRecognizing that the Ninth Circuit’
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decision inHaeng Hwa Lee would be guiding authority, this court stayed the instant case untE the

Ninth Circuit ruled on the appeal aeng Hwa Lee. See Docket No. 52. The Ninth Circuit hel
oral argument itdaeng Hwa Lee on February 11, 2010, and filed its Memorandum on Februar
2010, holding that the appellant was precluded tballenging the legality of the requirement th
she present an ITIN to obtain a Guam drivécense. On May 27, 201the Ninth Circuit issueq
its mandate in thelaeng Hwa Lee case.
. DISCUSSION

The Petitioner’s Motion does not specifically cite the specific grounds under § 225
serve as the basis for his Motion. He essentially argues that the Superseding Indictment

allege any unlawful conductSee Docket No. 47. Thus, he contends that: 1) that there w4

2 Anissue on appeal in titaeng Hwa Lee case is the identical issue raised by Petitig
here, that the indictment doest state an offense. Spieally, both the appellant iRlaeng Hwa
Lee and the Petitioner argue that there was no lawful authority, no statute or regulation, re
a Taxpayer Identification Number (TIN).
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federal offense committed; 2) his convictionnsalid because it was obtained by the guilty p
entered into without understanding the charghi3gonviction was obtained by the guilty plea t
he entered into without understanding the charge because the Petitioner did not unders
meaning of “collateral attack”; and 4) hesv@enied effective assistance of coun§eé Criminal
Case No. 06-00071, Docket 46.

The Government requests the court dismiss the Motion, arguing that the Pef

procedurally defaulted these claims by failitey appeal from the conviction or sentence.

Furthermore, the Government contends that thiédtesr waived his right to collaterally attack his

conviction, and has not demonstrated ineffective assistance of counsel.
A. No federal offense
The Petitioner asserts that there is no statutegulation that requires the use of a Taxpg
Identification Number (“TIN”) in obtaining a Guadriver’s license; therefore, his “alleged use

afalse use of a TIN could noteacaused the Guam DepartmeifRevenue and Taxation (“DRT

to produce a driver’s license without lawful auiholf Docket No. 47. Asoted above, the couf

stayed this case pending the Midtircuit’s disposition of thelaeng Hwa Lee case. The defendat
in Haeng Hwa Lee, like the defendant here, argued that the DRT lacked the lawful authol
require to require a TIN and thus, DRT could hnate produced a driverlgense without lawful
authority. After hearing oral argument on Reoty 11, 2010, the NintRircuit rejected thig
argument in an unpublished memorandum opinion. Ciiemisv. United Sates, 384 U.S. 855
866 (1966Y the Ninth Circuit held that defenddree was precluded from challenging the legal

of the underlying requirement of presenting a TIN in order to receive a driver’s license.

® The appellants iDenniswere convicted of conspiraty fraudulently obtain the service
of the National Labor Relations Board by filing false affidavits to satisfy 8 9(h) of the Nat
Labor Relations Act. 384 U.S. at 857. Theguad that their convictions should be set ag
because § 9(h) was unconstitutional. The UnitedeStSupreme Court refused to address
argument, stating that the appellants, who werevicted of conspiring to circumvent the stat
were “in no position to attack themstitutionality” of this statuteld. at 865. The Court held it wg
no defense to a charge based on fraud “that #tetsty scheme sought to be evaded is some
defective.” I1d. at 866.
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The court is guided by the holdingstbé United States Supreme CourDennis and the

Ninth Circuit’s reliance oennisin Haeng Hwa Lee. The court rejects the Petitioner’s claim that

no federal offense was committed, and finds theiRétitioner here is precluded from challeng

ng

the legality of the requirement of presenting a ValN in order to receive a Guam driver’s licenge.

The court further rejects the Petitioner’s clairatthe entered a guilty plea without understang

the charge. As concluded, there was indeed a federal offense.

B. Waiver

ng

The Petitioner’s plea agreement filed on ABriR008, contains an express waiver, stating:

“In exchange for the Government’s concessionsis plea agreement, the defendant waives

any

right to appeal or to collaterally attack his caridn but reserves the right to appeal the senténce

imposed in this case.” Docket No. 18.

He contends that he entered a guilty plea without understand the meaning of “collater:

attack,” and therefore, the conviction is invalisbe Docket No. 46. The Government asserts that

the Petitioner, in his plea agreement, waived his right to collaterally attack his convigtmn.

Docket No. 18.

The Ninth Circuit has held that “[a] plearagment does not waive the right to bring
2255 motion unless it does so expresslyhited Satesv. Transfiguracion, 442 F.3d 1222, 123
(9th Cir. 2006) (quotindgJnited States v. Pruitt, 32 F.3d 421, 433 (9th Cir. 1994). Despite

Petitioner’s express waiver, he seemingly arguedhatceived ineffective assistance of coun

because he was not advised of the meaning of “calatack.” Docket M. 46. About half of the

federal circuits have held that a petitioner magileimge the validity of this waiver on ineffective

A 8
|
the

sel,

assistance of counsel grourfdEstablishing ineffective assistance counsel requires a petitioner to

* See United Sates v. White, 307 F.3d 336, 341 (5th Cir. 2002) ( stating that “a waiver of
appeal may not be enforced against a section petttoner who claims that ineffective assistance

of counsel rendered that waimunknowing or involuntary.”)Jnited Statesv. Cockerham, 237 F.3d
1179, 1187 (10th Cir. 2001) (“[W]e hbthat a plea agreement waiver of postconviction rights

not waive the right to bring a 8 2255 petition lthea ineffective assistance of counsel clai
challenging the validity of the plea or the waiverDgRoo v. United States, 223 F.3d 919, 924 (8t
Cir. 2000) (“A defendant's plea agreement waofehe right to seek section 2255 post-convict
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demonstrate deficient performance by counseltlaaidsuch deficient performance prejudiced

his

defense.Strickland v. Washington, 466 U.S. 668, 687 (1984). A court evaluating this claim “need

not determine whether counsel’s performance wasieet before examimig the prejudice suffere

by the defendant as a result of the alleged dafaies. . . . If it is easier to dispose of

ineffectiveness claim on the ground of lack dfisient prejudice, which we expect will often e

so, that course should be followedd. at 697.

an

This course is followed here. The Petitiohas not shown prejudice, because he hag not

demonstrated that the outcome of the proreepdiould have been different. The Petitiongr

conviction was the result of a guilty plea. erRetitioner has not shown that he would h

withdrawn his plea, and more importantly, tha tourt would have accepted withdrawal of

S
nve

nis

guilty plea. Because he has not shown prejudice, the court finds there was no ineffective agsistal

of counsel, and furthermore, that the Petitioner has waived his right to collaterally attgck hi

conviction.

C. | neffective assistance of counsel

Finally, the Petitioner argues that he receivedfective assistance of counsel becausq his

attorney “led him to believe” that DRT’s Motor Wieles Division regulations “prohibited an alig¢n

from receiving a three-year Guam drivers licensgess he had proof he was entitled to be in

United States” by showing a original Social Securdyd, notarized letter from Social Security,

an original letter from the Internal Revenue Service as authenticating a TIN. Docket No. 4p.

Again, this argument stems from his assertlmat there were no regulations and thus
federal offense charged. This argument was rejected above.

7

the

or

no

relief does not waive defendant's right to argue, @ntsto that section, that the decision to enter

into the plea was not knowing amdluntary because it was the result of ineffective assistan
counsel.”);Jones v. United Sates, 167 F.3d 1142, 1145 (7th Cir. 1999) (finding that a defen

ce of
Hant

could file a § 2255 petition despite cooperation agreement containing 8§ 2255 waiver hecau

“[jJustice dictates that a claim afeffective assistance of counsetonnection with the negotiatio

n

of a cooperation agreement cannot be barred ygieement itself-the very product of the alleged

ineffectiveness”).
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D. Procedural default

The Government asserts that the Petitioner has procedurally defaulted these claims
to argue them on appeal. “Where a defendanptaaedurally defaulted a claim by failing to rai
it on direct review, the claim maye raised in habeas only if the defendant can first demon;s
‘cause’ and ‘actual prejudice,” or that he is “actually innocenB8usley v. United Sates, 523
U.S.614, 622 (1998) (citations omittedee also United Statesv. Skurdal, 341 F.3d 921, 925 (9t
Cir. 2003) (“If a criminal defendant could havaised a claim of error on direct appeal |
nonetheless failed to do so, he must demonstrate both cause excusing his procedural de
actual prejudice resulting from the claim of error.”) (quotimgted Statesv. Johnson, 988 F.2d 941
945 (9th Cir. 1993)). Therefore, the court exaas whether the Petitioner has demonstrated c
and actual prejudice, or whether he is actually innocent.

1 Cause and actual pregjudice

A petitioner bears the burden of shog/cause and actual prejudic&eeWooleryv. Arave,
8 F.3d 1325, 1331 (9th Cir. 1993). “Generally, to demonstrate ‘cause’ for procedural defg
appellant must show that ‘'some objective factaemal to the defense’ impeded his adhereng
the procedural rule.Skurdal, 341 F.2d at 925. “Attorney ignorance or inadvertence is not ‘cal
that would excuse procedural defaulioleman v. Thompson, 501 U.S. 722, 753 (1991%ee also
Murray v. Carrier, 477 U.S. 478, 486 (1986) (“[T]he mere ftwat counsel failed to recognize i
factual or legal basis for a claim, or failea raise the claim despite recognizing it, does

constitute cause for a procedural default.”).
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Here, the Petitioner has not shown any cause to excuse the procedural defaulf. Tr

argument was simply not raised. Therefore, tbisrt need not examine whether there was aq
prejudice. See Cavanaugh v. Kincheloe, 877 F.2d 1443, 1448 (recognizin@thf a petitioner fails
to demonstrate cause then a reviewing court needetermine whether he has carried his bur
of showing actual prejudice).

2. Actual innocence

The Petitioner bears the burden of proving tietvas “actually innocent” of the offense.
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See Boudley, 523 U.S. at 622. “[A]ctual innocence means factual innocence, not mere
insufficiency.” Id. at 623. In short, actual innocence requines “the trier of the facts would hav
entertained a reasonable doubt of his guduhlmann v. Wilson, 477 U.S. 436, 454 n.17 (198
(quoting Friendly,Is Innocence Irrelevant? Collateral Attack on Criminal Judgments, 38
U.Chi.L.Rev. 142, 160 (1970)).

Here, the Petitioner’'s argument is based on legaifficiency. He asserts that there is

statute or regulation that requires the use Tdxgayer Identification Number (“TIN”); thereforg

his “alleged use of a false useaof IN could not have caused the Guam Department of Revenu
Taxation (“DRT”) to produce a driver’s licensathout lawful authority.” Docket No. 47. Thi
argument was rejected by the Ninth Circuit, and is rejected herein.
[11. CONCLUSION

Accordingly, the Petitioner's Motion Under 28 U.S.C. § 2255 to Vacate, Set Asic

Correct Sentence BEREBY DENIED. Furthermore, the court does not find that the Petitioner

lega

e

no

14

e and

e, or

‘has

made a substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2)

Therefore, the court wilNOT issue a certificate of appealabilitySee Rule 11 of the Rule$

Governing Section 2255 Proceedings for the United States District Courts.

So ORDERED.

/s Frances M. Tydingco-Gatewood
Chief Judge
Dated: Sep 14, 2010
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