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Before the court are Plaintiffs’ Motionf@artial Summary Judgment, Defendants’

Motion for Summary Judgent, and DefendantMotion to Strike SeeECF Nos. 127, 142, 153,

On March 20, 2014, the parties appeared bef@aedhrt for a hearing on the above motions {
rested on the briefs. After reviewing the partieséefs, relevant casesd statutes, and having
heard argument from counsel e matter, the court hereRANTS Defendants’ Motion for
Summary Judgment, and finlOOT Plaintiffs’ Motion for Parial Summary Judgment and
Defendants’ Motion to Strike fadhe reasons stated herein.

L CASE OVERVIEW

This action arises out of a workplaamecident which occurred on August 31, 2006 at t
Guam Shipyard in Santa Rita, Guam, which redutlehe death of two members of the crew
the USNS San JoseVincent Pamplona and Romeo Hendaz (collectively “Decedents”).

A. Factual Background

On August 25, 2006, tHdSNS San JogeSan Jos§ entered into a contract with Pine
Rental Service (“Pine Reait) to rent a manlif€ which was manufactured by JLG Industries,
Inc. (*JLG”). SeeTravis Decl. Ex. A, ECF No. 142-2.iBr to delivering the manlift to th&an
Jose Pine Rental employee MarcGsierrero (“Defendant Guerrero”) inspected the manlift fg
two to three hours to ensure that it was priypeinctioning. At the time of the delivery on
August 25, 2006, Defendant Guerrero wenttlgiothe inspection @tklist with theSan Jose
operators, and confirmed theit criteria, including all éinctions and controls, the boom
assembly, and the presence of manaatssafety decals, were satisfiSee id Ex. B, at 33—-39;

id. Ex. M, ECF No. 142-5.

L All ECF numbers referred to herein correspond to Civil Case No. 09-00003 unless othetadse

2 A manlift, a type of aerial device, is a self-propeletiicle with a long arm consisting of a riser and boom
extension. At the end of the boom is a work platform that is enclosed by a railing ayjredesihold two workers
The manlift is designed to be operated from the work platform (i.e., allowing the operator to move the manli
raise and lower the work platform), but there are also controls available at the ground level.
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During the week that the manlift was being@d$efore the accident occurred, Defend
Guerrero was called out twice $ervice the manlift. During the first service call, he found th¢
manlift at a different pier because than Joséad loaned it out to a third party. Defendant
Guerrero fixed a small hydraulic leak in the steedrive hose. Thereafter, he was called out
again to service the manlift onitehad been returned to tisan Josdecause they believed the)
was another leak. After inspection, Defendanti@re determined that it was residual fluid
from the previous lealSeeMoroni Decl. Ex. A, at 123-28, ECF No. 148-1.

At the time of the accident, Decedentge@ven the work platform of the manlift
performing maintenance work on the side of $la® Josg SeeTravis Decl. Ex. F, at 23-25,
ECF No. 142-3. The manlift partially tippeser, which left the boom extended almost
vertically and the work platform was approxielg thirty feet above the ground. Decedents f
from the work platform and werellled from the impact of the falSee idEx. D, at 3, ECF No.
142-2.

B. Relevant Procedural Background

There were four cases pending in this tauising out of the August 31, 2006 workpla:
accident. The Pamplona Plaintiffs had commerssgghrate suits in the Superior Court of
California in San Diego County and in thepg@rior Court of Guam, both of which were
ultimately removed to this couseeCivil Case Nos. 09-00003, 09-00006. Similarly, the
Hernandez Plaintiffs’ suits in éhSuperior Court of California in San Diego County and in th
Superior Court of Guam weremoved to this courSeeCivil Case Nos. 09-00007, 09-00008.
Given that the four cases allefyeearly identical causes of amtiagainst identical defendants,

the Magistrate Judge granted Defendants’ motion to consol®e¢ECF No. 61.

% Decedent Hernandez was a qualified manliferator, but Decedent Pamplona was &eéTravis Decl. Ex. C,
ECF No. 142-2. At the time of the acadeDecedent Hernandez was wearing his safety harness, but had failg
properly secure it to the work platform. Decedent Pamplona was not wearing his safety Beeieasis Decl.

Ex. J, at 159, ECF No. 142-4.
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On November 26, 2012, Plaintiffs filed tMeotion for Partial Stmmary Judgment on

Defendants’ Affirmative DefenseSeeECF No. 127. Therein, Plaintififeove the court to strike

the first, second, third, fifth, seventh, eighthdaninth affirmative defeses from Defendants’
Answer to the Second Amended Complaintfddeants filed their Opposition on February 11
2013.SeeECF No. 139. Plaintiffs’ Raly was filed on April 9, 20135eeECF No. 146.

On March 19, 2013, Defendants filect tMotion for Summary Judgmer8eeECF No.
142. Therein, Defendants move the court for surguaigment on all Plaintiffs’ claims becau
there are no genuine issueswterial fact. Plaintiffs’ Opposition was filed on April 10, 2013,
SeeECF No. 147. Defendants fileédeir Reply on April 29, 2013eeECF No. 152. That same

day, Defendants filed the Motion &irike the Declaration of tt Tengan on the basis that thq

Plaintiffs did not disclose Mr. Tengan’s identdy scope of knowledge tinten months after the

close of discovery in violation dfederal Rule of Civil Procedure 26eeECF No. 153.

1.  JURISDICTION AND VENUE

All of Plaintiffs’ causes of action arkeithin the court’s drersity jurisdiction.See28
U.S.C. § 1332.

Venue is proper in this judicial disttj the District of Guam, because Defendants
conduct business here, and becalis# ¢he events or omissions giving rise to Plaintiffs’ claif
occurred hereSee28 U.S.C. § 1391.

. APPLICABLE STANDARD

The court is sitting in diversity, so it ap@i&uam substantive law and federal proced
law. See Gasperini v. Ctr. for Humanities, In618 U.S. 415, 426-28 (1996). Thus, federal
standards determine whether the evidence is serfitito raise a question for the trier of fé&te

Gasaway v. Nw. Mut. Life Ins. C@6 F.3d 957, 960 (9th Cir. 1994).
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“The court shall grant summary judgmenthié movant shows that there is no genuine

dispute as to any material fact and the moisettitled to judgment as a matter of lawebFR.
Civ. P. 56(a). To demonstrate that a material éacinot be genuinely disputed, the movant m
(A) cit[e] to particular parts of matergin the record, itluding depositions,
documents, electronically stored infation, affidavits or declarations,
stipulations (including those made faurposes of the motion only), admissions

interrogatory answers, or other materials; or

(B) showf[ ] that the materials cited do not establish the...presence of a genuine

dispute, or that an adverse partymatnproduce admissible evidence to suppor
the fact.
FED. R.Civ. P. 56(c)(1).

A fact is material if it might affedhe outcome of the suit under the governing
substantive lawSee Anderson v. Liberty Lobby, |77 U.S. 242, 248 (1986). A factual
dispute is “genuine” where “the evidence is sudt threasonable jury could return a verdict {
the nonmoving party.ld. Thus, the evidence presented in opposition to summary judgmen
be “enough to require a jury or judge to resdhe parties’ differing versions of the truth at
trial.” Aydin Corp. v. Loral Corp 718 F.2d 897, 902 (9th Cir. 1983) (quotkigst Nat'| Bank
v. Cities Servs. Cp391 U.S. 253, 288-89 (1968)). “The mere existence of a scintilla of
evidence...will be insufficient; there must badance on which the jury could reasonably fing
for [the opposing party].Liberty Lobby 477 U.S. at 252.

The opposing party’s evidence must be sufficierdreate a genuine issue of fact that
material to the outcome of the swithether or not it has the burden of proof at triake
McCabe v. Gen. Foods Cor@11 F.2d 1336, 1340 (9th Cir. 1987). Thus, “[w]hen the movin
party has carried its bued..., its opponent must do more than simply show that there is so
metaphysical doubt as to the material facts...Wkieeaecord taken asvehole could not lead &

rational trier of fact to find for the non-movimarty, there is no ‘genuine issue for trial.”

Matsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S. 574, 586—-87 (1986).
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IV. DEFENDANTS MOTION FOR SUMMARY JUDGMENT

A. Strict/Products Liability

The Restatement (Third) of Torts: Products Ligbprovides that “p]ne engaged in the
business of selling or otherwise distributing protd who sells or distributes a defective prodt
is subject to liability for harm to pesas or property caused by the defecteSRATEMENT
(THIRD) OF TORTS PROD. LIAB. 8 1 (1998) [hereinafterEBTATEMENT(THIRD)]. There are three
categories of product defect) (hanufacturing defect, (2) dgsi defect, and (3) inadequate
instructions or warningdd. § 2.

Defendants argue that theyeantitled to summary judgment on Plaintiffs’ claims in
strict/products liabilitybecause: (1) seller liability for defea products does not extend to Pif
Rental as a commercial lessor, and (2) evereitthurt were to extend seller liability to Pine
Rental, “there is simply no proof that the ritinvas defective.” Defs.” Mem. at 19, ECF No.
142-1.

1. Liability for Commercial Lessor

The Restatement (Third) provides that “[o]ne otherwise distributes a product when
commercial transaction other tharsale, one provides the product to another either for use
consumption....Commercial nonsale proddistributors include...lessors...”"HRTATEMENT
(THIRD) 8 20(b). Accordingly, Pine Real, as a commercial lessc,subject to liability for
defective products.

2. Manufacturing Defect
a. Direct Evidence of Defect

“A product is defective wherat the time of sale or distributioit contains a

manufacturing defect,” which occurs “wheretproduct departs from iistended design even

though all possible care was exercised inpiteparation and marketing of the product.”

-6 -
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RESTATEMENT(THIRD) § 2 (emphasis added). Even whendbkéect arises after manufacture, i
is referred to a manufacturimgfect since the product, asiibuted to the consumer, has a
defect that departs from its intended desige idcmt. c.

Defendants argue they are entitled to summatgment because dhtiffs have failed
“to submit any evidence that the manlift wasedéive[.]” Defs.” Mem. at 19, ECF No. 142-1.
Plaintiffs contend that there are genuine issifdact because the recbshows evidence of the
following defects in the mantif (1) the boom was extended ewiough the riser was less thar
fully elevated due to the fly extension intetagwitch not functioning properly at the time of t
accident; (2) the alarm system failed to go off wtlemanlift went into an unstable position;
and (3) the manlift was inherently unstab®eePls.” Opp’'n at 11-12, ECF No. 147. However
the relevant inquiry isvhether a defect existed the time of distributiorand the manufacturing
defects articulated by Plaintiffs isked at the time of the accident.

Plaintiffs cannot point to angirect evidence that the manhfias defective at the time it
was distributed to th8an Jos@r otherwise directly refute &lence that establishes it was not
defective at that time. Defendant Guerrero testiffeat he inspected the manlift for two to thrg
hours prior to delivering it to th®an Joseand once he arrived at the pier, he went through t
rental inspection report with tf&an Jose@perators and confirmed thalt criteria, including all
functions and controls, the boom assembly, and the presence of manuals and safety dec
satisfied.SeeTravis Decl. Ex. B, at 33-39, ECF No. 142i®;Ex. M, ECF No. 142-5.

b. Malfunction Theory: Circumstantial Evidence of Defect

Defendants argue that in the absence of deedence of a defect in the manlift at the
time of delivery, Plaintiffs cannot procewdth their products liability claimSeeDefs.” Mem. at

19, ECF No. 142-1. However, Plaintiffs contend #iadence of direct proof a defect does no

* As noted by Defendants, this last alleged defect is not due to manufacturing or maintenance, but ratr®eelq
Defs.” Replyat 10, ECF No. 152. Design defeatlwe addressed isection IV(A)(4),infra.
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preclude a finding that there are genuine issfi@saterial fact, which can be shown by
circumstantial evidenc&eePls.” Opp’'n at 9-11, ECF No. 147.
The Restatement (Third) provides:
It may be inferred that the harm sustaibgdhe plaintiff was cased by a product defec
existing at the time of sale or distributiomthout proof of a specific defeatvhen the
incident that harmed the plaintiff:
(a) was of a kind that ordinarily occurs as a result of product defect; and
(b) was not, in the particulaase, solely the salt of causes othéinan product defec
existing at the time of sale or distribution.
RESTATEMENT(THIRD) 8 3 (emphasis added). Some courtsrrefehis rule as the “malfunction
theory” or “malfunction doctrine.See idcmt. a.
Defendants assert that as Guam has not addpé malfunction theory, Plaintiffs cann
rely on it. SeeDefs.” Reply at 5, ECF No. 152.
i. Recognition in Guam Law

“When a decision turns on applicable state and the state'sdhest court has not

adjudicated the issue, adferal court must makeraasonable determinatioof the result the

highest state court would reach if it were deciding the cédéedical Lab. Mgmt. Consultants .

American Broadcasting Companies, Ii206 F.3d 806, 812 (9th Cir. 2002) (emphasis
added)See also Kona Enters., Inc. v. Estate of BisB@p,F.3d 877, 885 n.7 (9th Cir.

2000) (same)Aetna Cas. & Sur. Co. v. Sheéd89 F.2d 1105, 1108 (9th Cir. 1993) (same). Td
make such a “reasonable determination,” therddmurt looks to “intanediate appellate cour
decisions, decisions from othj@risdictions, statutes, treatises, and restatements as
guidance."McCoy v. Chase Manhattan Bank, USA9 F.3d 963, 970 (9th Cir .200®ee

also Arizona Elec. Power Co-op., Inc. v. Berke&3/F.3d 988, 991 (9th Cir. 1995 re
Kirkland, 915 F.2d 1236, 1239 (9th Cir. 1990) (same)tlfere are no interediate appellate
courts in Guam, the court will look only to deoiss from other jurisdictions, statutes, treatisg

and restatements, giving special weitghtlecisions from other jurisdictionSee Vigortone AG
-8-
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Products, Inc. v. PM AG Products, In816 F.3d 641, 644 (7th Cir. 2002) (Posner, J.) (“Whgn
state law on a question is unclear ..., the best guésatithe state's highest court, should it ever
be presented with the issues, will linewiph the majority of the states.”).

The malfunction theory, set forth in Restatet@mird) § 3, can be traced back to the
law of negligence and thres ipsa loquiturdoctrine.SeeRESTATEMENT(THIRD) § 3 cmit. a.
Essentially, the malfunction theory is ttes ipsa loquiturdoctrine applied in the products
liability context.

The Ninth Circuit addressed the issueead ipsa loquiturand products liability idenking
v. Whittaker Corp 785 F.2d 720 (9th Cir. 1986). Jenkins the plaintiff argued thaes ipsa
loquitur is inapplicable to stricthpducts liability and relied o@alifornia cases to support his
argumentld. at 731-32. Under California lanes ipsa loquiturraises a rebuttable presumption
against the defendant, which is inaggiate in imposingtrict liability. Id. at 732. The Ninth
Circuit found the plaintiff’'s reAnce on California cases to lbeavailing because under Hawai
law, res ipsa loquiturdoes not raise such a presumptiord thus, “nothing bars application of
theres ipsa loquitutheory to strict liability.”ld. at 733 (citingStewart v. Ford Motor Cp553
F.2d 130, 138 (D.C. Cir. 1977)).

The Supreme Court of Guam'’s iteration of ths ipsa loquiturdoctrine comes directly
from the Restatement (Second) of Toee Rahmani v. ParR011 Guam 7 § 37There has
been no Guam case in whiaks ipsa loquituhas created a presungotiof negligence against
the defendant similar to Califomiaw. Rather, the Restatement¢8nd) states that “creating a
presumption against the [defendant] or impgsipon it the burden of proof...go[es] beyond the
rule stated...and represent[s]affect a special rule.” BSTATEMENT (SECOND) OF TORTS 8§ 328D

cmt. h [hereinafter BSTATEMENT (SECOND)]. Thus, following the Nirt Circuit’s reasoning in

® Seesection IV(B)(1),infra, for further discussion aks ipsa loquitur
-9-
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Jenking Defendants’ reliance on Califoencases to establish thras ipsa loquiturdoes not
apply in the strict/products liability contextirmpposite. Moreover, the Ninth Circuit recogniz
that “[ijln most jurisdictions, purely circumstaaltievidence of a defect will suffice to take the
case to the jury provided that the plaintiffsv@antroduced evidence(l) tending to negate
causes for an accident other than a defetttarproduct, and (2) suggesting whatever defect
might have existed was one introduceid the product by the defendadenking 785 F.2d at
732 (citingStewart 553 F.2d at 137).

The Restatement (Third) and a majorityjuisdictions recognizéhe malfunction theory
in some form and allow cases to go to the jueiged upon purely circumstantial evidence of &
product defect, so long as certain elemergssatisfied. Accordingly, the court finds no
compelling reason barring recognition of the malfunction theory.

ii. Applicability
a) Restatement (Third)

Pursuant to the Restatement (Third), withanatof of a specific defect, an inference th:
the harm sustained by Plaintiffs was causga product defect existing at the time of
distribution can only be made ifelincident was of a kind thatdinarily occurs as a result of
product defectSeeRESTATEMENT(THIRD) 8 3. Plaintiffs argue thatlie intended use of the lift
was to enable the decedents to clean theddittee vessel and thetlidid not perform as
expected—it flipped over killing the users....Commexperience tells us that flip overs would
not occur in the absence of aedt” Pls.” Opp’'n at 10-11, ECF No 147.

The Restatement (Third) expounds that claimder § 3 “are limited to situations in
which a product fails to perform iteanifestly intended functipthus supporting the conclusiof
that a defect of some kindtise most probable explanationd. cmt. b (emphasis added).

Although here the parties were awdnat the manlift was to be used for maintenance work g
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ship, that is not the manifestly intended fuactof a manlift generallyRather, the manifestly
intended function of a manlift is to provigersons with temporary access to otherwise
inaccessible areas, usually at height. Therefdaantiffs’ argument that the manlift was not
reasonably safe for its known intended use ofriteathe side of the vessel is more appropria
for the negligence analysis, which will be addressed below.

With respect to the malfunction theory, thetpent question is whether manlift tip-ove
ordinarily occur as a result pfoduct defect. Defendants’ exp8madley D. Closson testified
that manlift tip-overs are “common” and “a known hazard with aerial devices, which is wh
have fall protection requiredTravis Decl. Ex. E, at 34:5-10, EQNo. 142-2. Closson explaing
that tip-overs occur “from people driving into potes, going across whaiehthink is a piece g
wood and turns out it's a piece of plywooder a hole and it goes out of levdl” at 33:14-16.
These illustrations relate tbhe evenness of the ground on which the manlift is being operatg
rather than some product defetaintiffs’ expert John Robertlid not testif regarding why
manlift tip-overs generally occur. As Plaintitigwve not rebutted the evidence of Defendants’
expert or otherwise establish#ézht manlift tip-overs ordinarilpccur as a result of product
defect, the malfunction theory, as set fortithie Restatement (Third), is not applicable.

b) Other Jurisdictions

“In most jurisdictions, purely circumstantiavidence of a defect will suffice to take thg
case to the jury provided that the plaintiffv@antroduced evidence(l) tending to negate
causes for an accident other than a defetttarproduct, and (2) suggesting whatever defect
might have existed was one introduceid the product by the defendadenking 785 F.2d at
732 (citingStewart 553 F.2d at 137). As this formulationsigghtly different from that set forth
in the Restatement (Third), the court will alddress whether these elements have been

sufficiently established.
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Here, Plaintiffs have not introduced evidertending to negatauses for the accident
other than a defect in the manlift. There are multip&ories as to what caused the manlift to
over: (1) some product defe€®) malfunction of the fly extgsion interlock switch, which
allowed the manlift to get inta dangerous configuran; (3) the work platform being caught b
the ship’s structure, pulled, and then reéghsvhich imparted dynamic forces; or (4) a
combination or some or all these events. Plaingifisnowledge that “[t]heris a dispute of fact
as to whether there was a collision between ts&digwork platform) othe lift and the side of
the ship.” PIs.” Opp’n at 5. Further, Plaintifexpert opined that one possible cause for the

manlift tip-over was the operators’ incorrect piosing of the boom in relation to the vessgée

Travis Decl. Ex. N, at 118, 122-24, ECF No. 142-5sHemonstrates that the evidence does

not tend to negate causes other than a prodiettdd@herefore, the nifanction theory, as set
forth in Jenking is not applicable.

c. Conclusion

—F

P

D

Defendants assert that Plaintiffs have not submitted direct evidence of a defect in the

manlift. Plaintiffs are relying on purely circumstantial evidence to demonstrate that there i
genuine issue as to whether there was a deféioe imanlift. However, inference that Plaintiffg
harm was caused by a product defect existing ataingéstribution without proof of a specific
defect requires Plaintiffs to eslash either: (1) the incident wad a kind that ordinarily occurs
as a result of product defect andsweot solely the result of causather than the product defed
or (2) evidence tending to negate causeshii@@ccident other than a product defect and
suggesting whatever defect might havesed was one introducedito the product by
Defendants.

Plaintiffs do not provide evihce to rebut Defendants’ exptestimony that tip-overs

ordinarily occur as a result of being operatedrayneven surfaces ratitan product defect. In
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addition, the record does nottkto negate causes for theideat other than product defect.
Therefore, the malfunction theory is not apable, and Plaintiffs cannot rely on purely
circumstantial evidence offmoduct defect to enable thase to proceed to the jury.
Accordingly, summary judgmeim favor of Defendants EGRANTED with respect to the
strict/products liallity claim based on manufacturing defect.
3. Failure to Warn

Plaintiffs also argue thahey have provided sufficient evidence to present a products
liability claim to the jury based on the Defendarigsiure to warn the Decedents of the inhergnt
dangers of the manlifSeePls.” Opp’n at 12, ECF No. 147. Defgants contend that Plaintiffs
failed to plead a claim for relief in strict lidiby failure to warn ad thus, failed to provide
Defendants fair notice of the claims againsinth As such, Defendants argue that they are
entitled to summary judgment onaltitiffs’ strict liability claim to the extent it is based on
failure to warnSeeDefs.” Reply at 7, ECF No. 152.

The Ninth Circuit has held that “a plaintiffruaot raise a new theory for the first time in
opposition to summary judgmen®atel v. City of Long Beachl89 F. App’x 159, 161 (9th Cir,

2012) (citingColeman v. Quaker Oats C@32 F.3d 1271, 1292-93 (9th Cir. 2000) &vidsco

1%}

Products, Inc. v. Southwall Tech., Ind35 F.3d 989 (9th Cir. 2006)). “A complaint guides th
parties’ discovery, putting the def@ant on notice of the evidencengeds to adduce in order to
defend against the plaintiff's allegation€bdleman 232 F.3d at 1292.

Here, Plaintiffs are now advancing a theorgwict/products liabity based on failure to
warn. A product “is defective because of inadequate instructions or warnings when the
foreseeable risks of harm posed by the prodouetd have been reduced or avoided by the
provision of reasonable instruatis or warnings by the...digbator...and the omission of the

instructions or warnings renddfge product not reasonably safe ERRATEMENT(THIRD) 8 2.
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Allowing Plaintiffs to proceed on the failure tearn theory would prejudice Defendants because

they were not put on notice thiaiey would need to adduce evidence to defend against a clg
that the existing warnings were inadequaatd rendered the marilifiot reasonably safe.
Therefore, Plaintiffs cannot ra&ghis new theory of failure twarn during summary judgment.
4. Design Defect

Defendants contend that Plaintiffs are alseaading a design defect theory of liability
based on language in the Opposition, which sthigs‘a jury could find that the lift was
defective because of its inheremstability.” Pls.” Opp’n at 1. Although it is not clear whether
Plaintiffs are, in fact, advaimg a theory of stri¢products liability based on a design defect,
Plaintiffs cannot raise this new theory durgwygnmary judgment as it would be prejudicial to
Defendants.

B. Negligence

Under Guam law, in order to recover fogtigence a plaintiff must establish: (1) the
existence of a duty; (2) breach of such duty; (3) causation; and (4) daGage®ro v.
McDonald’s Int’l Prop. Co., Ltd.2006 Guam 2 § 9 (citingeon Guerrero v. DLB Constr. Co.
1999 Guam 9 1 14).

The Hernandez Plaintiffs allege that Defemda[1] negligently failed to inspect,
maintain and repair the Manlift, [2] negligenthiled to repair it after complaints, and [3]
negligently represented to the officers and coéthe San Jose that the Manlift was in good

working order.” Hernandez Compl. 1 17, ENB. 36-1. In their Second Amended Complaint

(“SAC”), the Pamplona Plaintiffallege that Defendants’ negligence consisted of the following:

[1] Renting a Manlift that they knew, or shddlave known, was in a state of disrepai
and unsafe for the intended task;

[2] Failing to properly inspect the Manlift s to discover its unsafe condition;

[3] Failing to properly repair or replace the Mérdfter being informed of its defectivie
and unsafe condition;
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[4] Failure to warn the renting partiestbe Decedent of the dangers inherent in
operating such a Manlift;

[5] Failing to determine whether the operatorsisers of the lift would be properly
trained,

[6] Failing to provide training to the intendaders of the Manlift that was necessary

for said users to be able to operate the Manlift safely;
[7] Failing to ensure that all safety an@pautionary features and controls of the
Manlift were functioning properly; [and]
[8] Failure to ensure that the Manlifad necessary safety devices|.]
Pamplona SAC 1 30, ECF No. 65.
1. ReslpsaLoquitur
a. Doctrine
The Supreme Court of Guam has held:
() It may be inferred that harm sufferedtheg plaintiff is causetly negligence of the
defendant when
(a) the event is of a kind which ordnig does not occur in the absence of
negligence;
(b) other responsible causes, includingdbeduct of the plaintiff and third persons
are sufficiently eliminated by the evidence; and
(c) the indicated negligence is within the scopéhe defendant's duty to the plainti
Rahmani v. Park2011 Guam 7 ] 37 (QuUOtingeRTATEMENT (SECOND) 8 328D(1)).
b. Applicability
In order forres ipsa loquitutto apply, “the plaintiff mussufficiently eliminate his
conduct or that of a third party agesponsible cause for the injurid? at 38 (citing

RESTATEMENT (SECOND) § 328D cmits. f, i (“[Ijn any case \ehe there is no doubt that it is at

least equally probable that thegligence was that of [thegihtiff or] a third person, ... the

plaintiff has not proved his case.”)). Defendaarigue that the conduct of Decedents and othé

third parties are not sufficiently eliminatedd thus, the doctrnis inapplicable.
As discussed above, there are multiple the@se® what caused the manlift to tip ove
(1) some product defect; (2) matiction of the fly extension interlock switch, which allowed

manlift to get into a dangerogsnfiguration; (3) the work platform being caught by the ship’
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structure, pulled, and then released, which ntggbdynamic forces; or (4) a combination of
some or all these events. Plaintiffs acknowleddactual dispute & whether there was a
collision between the work platform and the sadi¢he ship, which establishes that the evider|
does not sufficiently eliminate foér potential causes that are atitibutable to Defendants.
Accordingly, as the second element has not been satisdgeghsa loquituiis not applicable in
this case and thus, summary judgment in favor of Defend@RANTED with respect to the
res ipsa loquiturclaim.

2. Scope of Duty

As theres ipsa loquiturdoctrine is not applicable, Bendants’ negligence cannot be
inferred. Therefore, the court must undertake the traditional negligence analysis and dete
whether there is any geneiissue of material fact.

Defendants acknowledge that they owed cedaiies to lessees as the owner of the
manlift. SeeDefs.” Mem. at 7, ECF No. 142-1. Howevtrey contend they did not have a leg:
duty to: (1) determine whether the operators ersisf the lift would beroperly trained; (2)
provide training to the intended usef the manlift so that they were able to operate the mai
safely; and (3) ensure that the manlift had nesgssafety devices, togrextent that necessary|
safety devices include fall protection gddr.at 7-8.

The scope of Defendants’ duty to Decedents is “defined by the extent of their
relationship. Tort analysis requiréhe court to first establish thelationship of the parties, and
their mutual expectations, thereby deriving skhepe of the duty before it can be considered
whether any duties of care were breach&hodkard v. Mexicoag680 F.2d 1257, 1260-61 (9t
Cir. 1982).

Under Guam law, “one is responsible, not dolythe result of his willful acts, but also

for an injury occasioned to another by his wantralinary care or skill in the management of
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property or person, except so far as the la@esrwillfully brought the injury upon himself.” 18
GuamM CoDEANN. 8§ 90107 (2012). With respect to lea$ehattel for immediate use, the
Restatement (Second) provides:

One who leases a chattel as safe for immedseds subject to liality to those whom

he should expect to use the chattel, drda@ndangered by its probable use, for physig

harm caused by its use in a manner for whaeidl by a person for whose use, it is leag
if the lessor fails to exerciseasonable care to make it safedach use or to disclose it
actual condition to those who gnhe expected to use it.

RESTATEMENT (SECOND) § 408.

Defendants were required to exercise redsienzare to make the manlift safe for use
known to be intended (i.e., to perform maintenamoek on the side of the ship) and to disclos
the manlift's actual condition. Hse obligations do not includetermining whether the users
would be properly trained, traimy users to properly operate the manlift, or ensuring that the
users would have fall protectigiear. Plaintiffs do ngbrovide any legal authority to support
their contention that Defendants owed such gui#&cordingly, the court finds that Defendant
did not owe a duty to: (IJetermine whether the users woulddoeperly trained; (2) train userg
to properly operate the manlift; or (3) enstivat the users would hgrovided fall protection
gear.

3. Breach of Duty

Defendant Guerrero and Defendants’ expenficmed in their depagons that the boom
could not have been extended wiitie riser less than fully elevated unless the manlift was nq
functioning properly. Moroni DecEx. A, at 154, ECF No. 148-Travis Decl. Ex. E, at 21,
ECF No. 142-2. The pertinent question, howevenhesther Defendants failed to discharge th

duty to exercise reasonable cayenake the manlift safe for use known to be intended and t

disclose the manlift'actual condition to th&€an Jose
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Defendants argue that theresighstantial evidence that the malfunction which occurrg
the time of the accident was merely transiemtature and not due to an existing product defg
SeeDefs.” Reply at 2, ECF No. 152. For examdefendant Guerrero inspected the manlift fg
two to three hours prido delivering it to theSan Josgand once he arrived at the pier, he we
through the rental inggtion report with th&an Jos@perators and confirmed that all criteria,
including all functions and contisy the boom assembly, and the presence of manuals and s
decals, were satisfie®eeTravis Decl. Ex. B, at 33—-39, ECF No. 142;Ex. N, ECF No.
142-5.After the accident, the manufacturer Jlite Navy, and the Occupational Safety and
Health Administration (*OSHA”all inspected the manlifina found it to be in good working
order.SeeTravis Decl. Ex. L, at 91-93, 99-100, ECF No. 142-5.

The record supports Defendantontention that the malfunction was an anomalous,
time occurrence which was independent of Defergdaations. Plaintiffclaim that Defendantg
failed to inspect, maintain, and repair the manlitit they have provided no evidence to supp
their allegations or to dispute 2adants’ evidence to the conyaPlaintiffs have not proffered
evidence to rebut the Pine Rentadpection Report or Defenda@uerrero’s testimony that the
manlift was in good working order at the time it was delivered t&#reJoseAlthough the
record indicates that there wakeak in the steer or drive hose after the manlift was delivere
the San Josand subsequently loaned out by 8an Joséo a third party, there is no evidence
that Defendant Guerrero repaired the leaKigegtly. In fact, the post-accident inspections by
JLG, the Navy, and OSHA revealed that thereew® defects in thmanlift—“[e]verything
passed...[they] could not find a broken hose, a broke, a broken switch.” Travis Decl. Ex. 1
at 93:15-17, ECF No. 142-5. Plaffgihave not proffered evidence contradicting the findings

the post-accident inspections.
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Whether Defendants breached their duty to @gerreasonable care make the manlift
safe for use or to disclose the manlift's atttandition or known defects is a material fact
because it will affect the outcometbie suit as it is a necessary element of the negligence ¢
The dispute between the parties is not genuiritastiffs have failed to proffer evidence whig
demonstrates that Defendants failed to exereiasonable care to make the manlift safe or tg
disclose any defects of which Defendants koewhould have known. Therefore, because th
is no genuine issue regarding breach of & ditmmary judgment in favor of Defendants is
GRANTED with respect to the negligence claim.

V.  CONCLUSION

Based upon the foregoing, the c)BRANTS Defendants’ Motion for Summary
Judgment in all respects. Accordingly, PldistiMotion for Partial Summary Judgment and
Defendants’ Motion to Strike are hereld\OOT .

SO ORDERED.

/sl Frances M. Tydingco-Gatewood
Chief Judge
Dated: Mar 31, 2014
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