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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF GUAM

MATAO “EDDIE” YOKENO Civil Case No. 09-00020
Plaintiff,
VS. ORDER AND OPINION RE:
MOTION FOR SUMMARY
SAWAKO SEKIGUCHI, a/k/aSAWAKO JUDGMENT

S. LAI, EMIL LAI, andJOHN DOES 1-10,

Defendants.

Before the court is a Motion for Summary Judgment (“the Motion”) filed by Defendants

(2]

Sawako Sekiguchi and Emil Lai (collectively, “Daftants”). After reviewing the parties’ filing
and the relevant case law and statutes, the court h&BBINTS the Motion and issues the
following opinion?

I FACTUAL BACKGROUND

Plaintiff Matao “Eddie” Yokeno (“Yokeno”) and Defendant EMIL N. LAI (“Lai”) have
known each other for many yeahnsyving been childhood friend§eeDocket No. 7, Exh. B § 16
Defendant SAWAKO SEKIGUCHI (“Saguchi”) is Lai's wife. See id, Exh. B § 36. Yokeno i$
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a resident of GuamSee id.Exh. B § 5. Lai is a British Natioh@verseas citizen, and a full-tine

[EEN
o

resident of JapanSeeDocket No. 25 at 9. Sekiguchi is a citizen of, and a full-time resident of,

[EEN
[

Japan.See idat 11.

1 On August 2, 2011, the parties appeared befwecourt for a hearing on the Motion.
However, no oral argument ensued because the parties rested on their briefs.

Dockets.Justia.com


http://dockets.justia.com/docket/guam/gudce/1:2009cv00020/7893/
http://docs.justia.com/cases/federal/district-courts/guam/gudce/1:2009cv00020/7893/169/
http://dockets.justia.com/

© 00 N oo o b~ w NP

N N NN R R R R R R R R R
W N P O © ©® N o o0 b W N B O

A. Yokeno’s Debt to Lai

Around May of 1995, Lai made a personal loan to Yokeno in the amount of $500,00
1995 loan”). SeeDocket No. 18 at § 3. Interest was set at p@¥@nnum See id The purpose
of the loan was to provide working capital ¥okeno’s various business ventures, including
Santa Fe Corporation, which ésvned or controlled by YokenoSee id Yokeno subsequentl
defaulted in the repayment of this lodBee idat | 4.

B. The Memorandum of Agreement

On October 19, 1997, Yokeno and Lai entered into a memorandum of underst
(“MOA” or “the MOA”). SeeDocket No. 7, Exh. B at § 18pe alsdDocket No. 18 at 14 (th
MOA). Their immediate purpose in entering the MOA was to structure and coordinate
purchase-and-development of Fai Fai Beach in Gu&&eDocket No. 18 at 14. More generall
their purpose in entering the MOA was to createinvestment opportunity that Yokeno coy
extend to Lai, as consideration or an inducement for Lai to forbear from taking legal action
Yokeno on the basis of his default on the 1995 |d@@eDocket No. 18 at 4, 5.

By the terms of the MOA, Lai was to loan $1 million to “a company newly establishe
the specific purpose of the purchase of [Fai Fesd].” Docket No. 18 at 14. The loan was tg
interest-free for 6 months from disbursemdmereafter, it would accrue interest at 1986 annum
Id. In exchange for the loan and the partial waigemterest, Lai was to receive “ownership of
to 80% but not below 50%” of the new holding compalty. The holding company was then
obtain a loan of $4.25—-4.5 million, to repay Lai and create cash flhw.

After discussing some contingencies relateokttaining the loan, the MOA then describ
“[t]he conditions to transferdzk the initial shares” from Lai to Yokeno. Docket No. 18 at

There are four such conditions: (1) full repayingithe $1 million loan to the holding compan

2 Fai Fai Beach is “Lot 10116-1, Faefae, Munititgaf Dededo, Territory of Guam, Estate Numb
52453, Suburban, as said lot is marked and desijpat®ap Drawing T.A. 73-51, dated January 24, 19
and recorded on February 3, 1975, in the DepantmmeLand Management, Government of Guam, un
Document No. 254012.” Docket No. 7, Exh. B at 1 18.
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(2) full repayment of “the original loan.¢., the 1995 loan] currently at USD 200,000s#c] a

running interest charge of apprmately USD 86,000,” with interest to accrue past a certain (
(3) full repayment of the loan “provided initially by Mr. E. Sakuma,” along with any inte
thereon; and (4) Lai’s receipt/retention of 10%h# shares in the holding company, “after al
the liabilities are repaid.fd. Finally, the MOA refers to other unspecified “projects” of Yoken
and states that “each project must have its avaountability and not be a subject of a cash so
to subsidize other projects” because “it is neaggs and imperative to retain [the] autonomy”
these projectsld.

C. Fai Fai Beach Associates

In keeping with the MOA, a holding compacglled “Fai Fai Beach Associates” (“FFBA
was created on November 5, 19%&eDocket No. 7, Exh. B at 1 18ee alsdocket No. 42, Exh
A at 3 (establishing correct date). FFBA dilés articles of incorporation and its bylaws
November 5, 1997SeeDocket No. 19 at § 3.f (articlesiatorporation), 3.(bylaws). FFBA was
capitalized in ten thousand shares of common stock with a par value®¢&locket No. 7, Exh
Batq11.

Lai subscribed to 8,000 shares of FFBstsck. Docket No. 7, Exh. B at { 1s&e also
Docket No. 19 at | 3.f (articles of incorporation). Lai has explainedwe§0% ownership stak
was important to him:

Because Yokeno was already in default in the repayment of Yokeno'’s
loan debt to me and Yokeno was asking me to make yet another
substantial outlay of cash to protect myself, . . . | definitely wanted
and did have voting control over thmnagement of that corporation,

in the event that | decided to matly exercise control as the 80%
stockholder of that corporation.

Docket No. 18 at § 7.

late;
brest
of
D'S,
Lirce

of

N—r

(1%

The other 2,000 shares of FFBA stock wenBteffen Niu and Andrew Porter, who each

subscribed to 1,000 shareSeeDocket No. 19 at § 3.f . The parties appear to agree that Ni
Porter collectively held these 2,000 sharesust for, or as nominees of, Yokern®eeDocket No.

7, Exh. B at 1 12; Docket No. 16 at 11; Docket No. 46 at 9.
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On November 14, 1997, FFBA acquired the title to Fai Fai BeSeleDocket No. 19 at
1 3.b. Since then, the fair market valuéhatt property is alleged to have gone GeeDocket No.
7, Exh. B at 1 19. FFBA still holdke title to Fai Fai BeaclSee idat  20see alsdocket No.
16 at 2.

D. Powder Sand, Incorporated

By 2003, Yokeno still had not repaid his debt to LaeeDocket No. 18 at T 13. At som
point during the year, Yokeno suggested thatlaaie Shigen Kaihatsu Sha Pte. Ltd. (“SKS”)-
Singapore corporation that Lai holds shares of—shirea new corporation, to be created under
laws of Guam, that would operate an eco-tourism business on Fai Fai Bseeld This new
corporation was to be called Powder Sand, Inc. (“PSid). Lai and Yokeno believed that th
creation and operations of PSI would improvertagketability, development, and sale of Fai
Beach—which would, in turn, enable Yokeno to rep& debt to Lai and allow Lai to realize
profitable return on his investment in FFB&ee idat  14.

PSI was formed on April 21, 2008eeDocket No. 19 at § 3.kk (articles of incorporatio
3.1l (bylaws). SKS is on recorak the initial owner of 997 of the 1,000 shares of stock issug
PSI. Seeidat  3.kk. On May 12, 2006, SKS transferreghlditle to one share of PSI to Lai, 0

share to Sekiguchi, and one share to a Masaaki Hama®ewid at 11 3.pp, 3.qq, 3.rr. In ea¢

case, SKS provided that it shall remain the beraftiner of the partical share of capital stock.

See id

E. Reaffirmation of the Memorandum of Agreement

In December of 2004, Lai and Yokeno exchangegesemails in which they discussed th

plans for FFBA.SeeDocket No. 19 at § 3.a. On Dedean 27, 2004, Lai wrote that they “shodld

straighten out some basic understandgig).[ Id. In that vein, Lai made six pointSee id Only
three of those points are important here. The first point reads:

1) The ownership of the land isttv Fai Fai Beach Associates (80%
owned by Emil Lai) and there is no problem with the other minority

sHeks hteeatdhe stk dthe aiegregsadn youwl ke cae dte ninaty neessicsae dte poks

You will also negotiate Mr. Sakuma’s debt on your own, if necessary.
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Id. The third point reads: “3) My investments plus the running rate to date (appx. US
min—accurate details to be furnished) will bpaiel in an accelerated manner before you take
dividends.” Id. And the sixth point reads: “6) When rmjtial investments a fully repaid, will
split all proceeds from the income generated mamysnecessary capital refurbishment costs wi
will include, when applicable, even thale of the entire land and venturéd. Finally, Lai asked
that “[i]f you feel the above is appropriafdease acknowledde Id. (emphasis added).
On December 28, 2004, Yokeno responded to Lai’'s email from the previolusatBocket

No. 19 at T 3.a. He wrote that Lai’'s email wasll taken and acknowledgédId. (emphasis
added). Yokeno then went on to write:

However, one point. Why don’t wepay ourselves proportional to

the equity we have in the propertgid | have $1 million, and

whereas for your case wilsic] be approximately $2.4milliors|c]

($1 min for the property and othkxans) as you have calculated. |
guess this will be equitable for both of us.”

F. The CSB Note, and Lai’'s Acquisition Thereof

On or about December 23, 1998, Yokeno exatatpersonal guaranty (“the guaranty”)
favor of Citizens Security Bank (“CSB”), guataeing the payment at maturity of a cert
promissory note in the amount of $2.4 million (“the NoteSgeDocket No. 7, Exh. B at 1 25. TH

Note was made to CSB by the Santa Fgp@Gration, which, again, Yokeno controlsl. at § 26.

D24

any

hich

n
hin

e

On or about July 27, 2001, the Santa Fe Corpmrdiled for bankruptcy, defaulting on the Note and

making Yokeno individually and personally liable under the guaratyat 9 28. This liability
extended to Yokeno’s business and real property interiestat  31.

In December of 2002, in the Superior Court of Guam, CSB moved to summarily e
Yokeno’s payment obligation under the guarargeDocket No. 7, Exh. Bt I 29. Yokeno dig
not oppose this motiorSeeDocket No. 19 at § 6. The Super@ourt of Guam granted this motia

hforce

n

on February 27, 2004SeeDocket No. 7, Exh. B at { 29. The Superior Court of Guam enfered

judgment (“the CSB judgment”) against Yokeno on January 23, 2008, for $2,497,369
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damages, plus interest and costs of sbé@eDocket No. 19 at § 6. On January 30, 2008, the (¢
judgment was entered on the docket, and written notice thereof was mailed by the clerk of
all counsel of recordSeeDocket No. 19 at § 7. Yokeno did not appeal the CSB judgment, arn
not undertake any legal process to stay its execuSeeDocket No. 16 at 2.

Meanwhile, Lai believed that Yokeno was misleadhim with regard to the risk status
his investments in FFBA and PSI (via SKSGeeDocket No. 18 at  20. Thus, Lai decided
conduct his own independent investigatidioithe status of his investmentee id He began thig
investigation in March of 2006See idat 1 20.

On March 25, 2006, Lai discovered that FFBAhly asset—namely, Fai Fai Beach—Hh
been sold and conveyed to the Governme@iam on March 11, 2005 for the non-payment of
property taxes, and that FFBA owed the Gowsnt of Guam delinquent real property ta
totaling approximately $98,712.54, plus redempienalties totaling approximately $20,08&e
Docket No. 18 at 1 22.

On March 25, 2006, Lai also discovered that Yokeno had submitted, and signed as pr
the 2004 Annual Report for PSkeeDocket No. 18 at | 24ge also idat 15-17 (report). Lai the
promptly demanded and noticed special meetiriglse stockholders of FFBA and PSI to rema
the existing directors and officers andalnew ones, which were successfakeDocket No. 18
at 1 26;see alsdocket No. 19 at 1 3.k-3.t (FFBA items), 3.mm-3.uu (PSI items).

On May 14, 2008, Lai gave notice that he was the assignee of the CSB jud@eel
Docket No. 19 at 1 8. Various i@ of execution issued, and Lai sought to have the CSB judg

CSB
court to

d did

to

ad
real

es

esident,

-

ve

nt.

ment

satisfied. SeeDocket No. 18 at § 34; Docket No. 19[82. The Marshal’'s execution sale was held

on July 11, 2008SeeDocket No. 19 at  12. At the salej baquired all rights, title, and intereg

that Yokeno may have had in FFBA, as welllasghts, title, and interests that Yokeno may h4

had in PSI.Sedd. However, the Marshal’s execution sdié not fully satisfy the CSB judgment.

SeeDocket No. 19 at T @lias writs).
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1. RELEVANT PROCEDURAL BACKGROUND

On March 11, 2009, this case commenceithaSuperior Court of GuangeeDocket No.
7, Exh. B. On July 30, 2009, Defendants Lai and Sekiguchi removed it to this $eeDocket

No. 1;see alsdocket No. 7 (amended notice of removal).

On August 18, 2009, Defendants filed their ‘“fidm of Defendants for Summary Judgment”

(“the Motion”). SeeDocket No. 16see alsdocket Nos. 17 and 18 (supporting declarations). That

same day, Attorney Rawlen M.T. Mantanona movedefave to withdraw aattorney for Plaintiff
Yokeno.SeeDocket No. 13see als®ocket Nos. 14 (supporting memorandum) and 15 (suppo
declaration). The court granted Attey Mantanona’s motion on August 27, 208@eDocket No.
22.

On October 1, 2009, Yokeno—appearprg se—filed an opposition to the MotionSee
Docket No. 39.

On October 8, 2009, Defendants replied to Yokeno’s opposi@eDocket No. 41see
also Docket No. 44 (supporting declaration). THégd a corrected version of their reply ¢
October 13, 2009SeeDocket No. 46.

On February 25, 2010, the court ordered supefteai briefing on some issues relevant
deciding the MotionSeeDocket No. 54. On March 11, 2010,f®edants filed their supplement
brief. SeeDocket No. 55see alsdocket Nos. 56-61 (supportimgaterials). On March 25, 201
Yokeno filed his supplemental briefidugh without an original signatur8eeDocket No. 63see
alsoDocket No. 64 (supporting declaration, alsthaut original signature). On March 30, 201
Yokeno filed his supplemental brief with an original signatueeDocket No. 66. On April 1
2010, Defendants replied to Yokeno’s supplemental b8eeDocket No. 67.

The parties appeared before the court onl2p, 2010 for a hearing on the Motion. Dock

rting

n

0,

et

No. 69. Yokeno orally moved to continue the lvegrand after hearing arguments from the partjes,

the court granted the motion to continud.

On May 17, 2010, the date of the continueding on the Motion, Yokeno filed an Ent
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of Appearance of Teker Torres & Teker Pa€the attorneys of record for YokergeeDocket No.
70. That same day, Yokeno also filed a MotionGontinuance Pursuant to Federal Rule of C
Procedure 56(f)(“the Rule 56(f) Motion”). SeeDocket No. 71. At the hearing, the court gran
the untimely Rule 56(f) Motion to allow Yokeno to depose Lai and Sekig&adDocket No. 74.

Yokeno deposed Lai on May 26, 201®eeDocket No. 76. Then, on November 12, 20
Yokeno deposed SekiguchteeDocket No. 101.

vil

ted

Thereatfter, the court ordered Yokeno to filsupplemental brief delineating specific parts

of the deposition transcripts that support his opposition to the M&eeDocket No. 108. Yokend

filed his supplemental brief on January 21, 2@t Defendants filed a reply on January 28, 20[11.

SeeDocket Nos. 117, 124.

Before filing the supplemental brief, Yokeno filed a Motion for Imposition of Sanctior]s; to

Compel Deposition; and to Deny Defendant’s Motion for Summary Judgkbenitio. SeeDocket

No. 113. However, on Februe2g, 2011, Yokeno withdrew his motioBeeDocket Nos. 127, 131},

On April 12, 2011, Yokeno filed an AmerdiéMotion for Imposition of Sanctions; t
Compel Deposition; and to Deny Dafiant’s Motion for Summary Judgmeitt Initio (“Amended
Motion”). SeeDocket No. 134. On June 2, 2011, Magistrate Judge Manibusan heard Yo

keno's

Amended Motion and granted the Motion to Compel Deposition, but denied the Motion for

Sanctions (“the Magistrate’s Order"seeDocket No. 151.

OnJune 12, 2011, Defendants filed Objectiotisedviagistrate’s Order (“the Objections”).

SeeDocket No. 156. Then on June 16, 2011, Defatglfiled a Motion for Reconsideration
Chief Judge’s Order Granting Plaintiff's Rule 56(f) Motion (“the Motion for Reconsiderati&e§
Docket No. 158. Yokeno responded to the Obpestiand the Motion for Reconsideration on J
27 and June 30, 2011, respectivedpeDocket Nos. 160, 162. Defendants replied to the oppos
to the Motion for Reconsideration on July 4, 208keeDocket No. 163.

3 The Federal Rules of Civil Procedure have sbeen amended, and the substance of Rule 56
now embodied by Rule 56(d5eeFeD. R. Civ. P.56.
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On July 26, 2011, the court heard the Objections and the Motion for Reconsidesata]
Docket No. 165. The court granted the Motion Reconsideration, and accordingly, struck

Defendants’ depositions and all related documents from the reSesDkt. No. 166.

On August 1, 2011, Yokeno filed an “Objectian’the court’s order granting the July 2

order. SeeDkt. No. 167. At the hearing on the ktm, the court overruled the ObjectibiSeeDkt.
No. 168.
1. JURISDICTION AND VENUE

All of Plaintiff's causes of awn are within the court’s diversity jurisdiction, or within its

supplemental jurisdiction over related state law clai®ee28 U.S.C. § 1332, 1367(ayee also
Docket No. 7 at T 1.

Venue is proper in this judicial district glistrict of Guam, because Defendants cong
business here, and because all efégtients or omissions giving risePlaintiff's claims occurreg
here. See28 U.S.C. § 1391.

IV. APPLICABLE STANDARDS

The court is sitting in diversity, so it applies Guam substantive law but federal proc
law. See Gasperini v. Ctr. for Humanities, In618 U.S. 415, 426-28 (1996). Thus, fede
standards determine whether the evidence is siftito raise a question for the trier-of-faiee
Gasaway v. Nw. Mut. Life Ins. C@6 F.3d 957, 960 (9th Cir. 1994).

“The court shall grant summary judgment if the movant shows that there is no g¢
dispute as to any material fact and the moiaettitled to judgment asmatter of law.” ED. R.
Civ.P. 56(a). To demonstrate that a material acinot be genuinely disputed, the movant m

(A) cit[e] to particular parts of materials in the record, including depositions,

documents, electronically stored information, affidavits or declarations,
stipulations (including those made for purposes of the motion only),

* The court has reviewed the Lai and Sekiguidyposition transcripts as well as the Yoken
corresponding supplemental brief. Neither the diépastranscripts nor the supplemental brief supp
Yokena's breach of fiduciary duty claims, and the sappntal brief raises issues that are beyond the s
of the claims asserted in the Complaint. Thus, thetdimas that even if it were to consider the strick
materials in its analysis of the Motion, it would not change the outcome of the decision.
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admissions, interrogatory answers, or other materials; or
(B)  showfl] that the materials cited do notadsish the . . . presence of a genuine
dispute, or that an adverse party cannot produce admissible evidence to
support the fact.
FED.R.Civ.P.56(c)(1).

A fact is material if it mightffect the outcome of theisunder the governing substanti

law. SeeAnderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986). A factual dispute is “genuine

where “the evidence is such that a reasonabjecpuld return a verdict for the nonmoving party.

Id. Thus, the evidence presented in opposition to summary judgment must be “enough ‘to
a jury or judge to resolve the partiesifdiing versions of the truth at trial.Aydin Corp. v. Loral
Corp., 718 F.2d 897, 902 (9th Cir. 1983) (quotiigst Nat'l Bank v.Cities Servs. Cp391 U.S.
253, 288-89 (1968)). “The mere existence of atilarof evidence . . . will be insufficient; then
must be evidence on which the jury corgddsonably find for [thepposing party]."Liberty Lobby
477 U.S. at 252.

In particular, no “genuine issue” may be found “where the only evidence preser
‘uncorroborated and self-serving’ testimony/flliarimo v. Aloha Island Air, Ing 281 F.3d 1054
1061 (9th Cir. 2002) (quotingennedy v. Applause, In®0 F.3d 1477, 1481 (9th Cir. 1996)).

The opposing party’s evidence must be sufficient to create a genuine issue of fac
material to the outcome of the swithether or not it has the burden of proof at trifleeMcCabe
v. Gen. Foods Corp811 F.2d 1336, 1340 (9th Cir. 1987). Thus, “[w]hen the moving party
carried its burden . . ., its opponent must do more than simply show that there is some metg
doubt as to the material facts. . . . Where thercetaken as a whole could not lead a rational t
of fact to find for the non-moving party, there is no ‘genuine issue for tridM&tsushita Elec.
Indus. Co. v. Zenith Radio Carpt75 U.S. 574, 586-87 (1986).

I
I
I
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V. ANALYSIS
All of Yokeno’s claims depend on a finding that Lai owed a fiduciary duty to Yokeno} and
that he violated that dufy As such, it makes sense to betyia analysis ofhe Motion by asking
whether Yokeno can prove that Lai owed him a fidieduty, and, if so, whether Lai violated that
fiduciary duty.
A. Yokeno May Be Able To Prove That Lai Owed Him A Fiduciary Duty

Yokeno has three theories of Lai’'s alleged fiduciary duty: (1) Lai was his partner; () Lai

was his trustee, insofar as Lai allegedly heldeshaf stock in trust fohim; and (3) Yokeno wa

\"44

a minority shareholder in a corporatiorwhich Lai was a majority shareholde3eee.g, Docket
No. 7, Exh. B, at 1 33-35.

1. Lai was not Yokeno’s “partner”

As to theory (1), Lai has indicated the atrs® of evidence indicating that any partnership
existed between Lai and Yoken8eeDocket No. 16 at 45eeDocket No. 18 at 1 18.

Although Yokeno repeatedly asserts tmtind Lai were in a partnershigeege.g, Docket

No. 39 at 4—the only evidence he affén support of this assertiain the “Declaration of Matag

®>Seee.g, Docket No. 7, Exh. B at 11 55 (First Cause of Action, styled “Breach of Fiduciary Diity”),
59 (Second Cause of Action, styled “Participatiormid/ar Aiding and Abetting Breach of Fiduciary Duty’)),
68 (Third Cause of Action, also styled “Partidipa in and/or Aiding and Abetting Breach of Fiduci

Action, styled “Conspiracy to Defraud”; depends ornuftalent nature of Fourth Cause of Action, whi
again, depends on some fiduciary relationship); 96-97 (Sixth Caus¢iof Astyled “Constructive Trust”
depends on allegation tHaefendants “wrongfully, maliciously amalculatedly dispossessed and deprived”
Yokeno of property, which can be legally true here only if @efiduciary duties existed); 103 (Seventh
Cause of Action, styled “Conversion”; depends orgat®sn of “violation of fiduciary duties”); 107 (Eight
Cause of Action, also styled “Conversion”; also depamdsllegation of “violation of fiduciary duties”); an
111-112 (Ninth Cause of Action, ség “Intentional Infliction of Emotional Distress”; duty to obtgin
“knowledge and consent” stems fratheged fiduciary relationship, vidh duty cannot have been violatg¢d
if no breach of fiduciary duty).
In regard to  8%ee alsd9A AM. JUR. 2D Partnership8 395 (stating that “the fiduciary duties pf
partners of much broader than the narrow rangmofluct encompassed by the essential elements of fraud
...."); and in regard to 11 96-9@e also Guam Bar Ethics Committee v. Maqu2081 Guam 20 at 11 30-
31 (indicating that constructive trust claim dependswimiation of a duty to the plaintiff to whom [the
defendant] is in a fiduciary relation”).
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Yokeno,” and the supporting exhibits attached ther@aeDocket No. 39 at 7-14. The declaratipn
offers only conclusory statements of partner statieeDocket No. 39 at 7-9. This is only
“uncorroborated and self-serving testimony,” and so cannot create a “genuine issue” sufficient to
defeat a motion for summary judgmenilliarimo, 281 F.3d at 1061. Likewise, the supporting
exhibits offer no evidence of a partnershigeeDocket No. 39 at 10-14.
As to theory (1), then, there is no “evidenon which the jury could reasonably find for
[Yokeno]” on this point.Liberty Lobby477 U.S. at 252. Yokeno canpobve that he and Lai were
in a partnership.
2. Lai was not Yokeno's trustee
As to theory (2), Lai has also indicated the absence of evidence supporting Yokeno's
allegation of a trust agreemer@eeDocket No. 16 at 15ee alsdocket No. 18 at 1 17, 43. Lai
also argues that the December 2004 email exgdhlaetween Lai and Yokeno is positive evidepce
that no such trust agreement exist&geDocket No. 16 at 12-14.
Yokeno offers no evidence whatsoever in oppositi®ee generallfpocket Nos. 39, 117,
Yokeno insists that the court must “assume that a stock agreement was in place” becausg he is the
nonmovant. SeeDocket No. 117 at 7:7-9. However, like theory (1), Yokeno only offers gelf-
serving, conclusory statements of the existenegefst agreement that the court need not congtrue
as true.See idat 5:15-7:19.

Thus, as to theory (2), ¢he is no “evidence on which the jury could reasonably find for

® Even if Yokeno could prove that fend Lai were in a partnershibai would owe Yokeno
essentially the same fiduciary duties that he®wan the majority-shareholder-in-close-corporation
theory. Seeadiscussiorninfra at 17:9—19:8see als®8 C.J.SPartnership§ 167 (“Partners can sye
each other at law on claims growing out of tratisas which are not connected with the partnerghip
business.”) (citind.inch v. Linch 18 N.W.2d 98 (Neb. 1945Birkemeier v. Orinp123 P.2d 185
(Or. 1942)); 59A A1. Jur. 20 Partnership§ 375 ("An action on a pmissory note given by a
partner to his or her copartner for a personal indebtedness may be maintained at law|without
satisfying the usual requirement for a prior accounting, since the note constitujes an
acknowledgment of a separate debt, segregatecelyattiies from partnership affairs. This rdle
applies to actions between partners for moneyddan . ."). And asnder that theory, Yokeno’s
breach of fiduciary duty claim would fail.
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[Yokeno]” on this point.Liberty Lobby 477 U.S. at 252. Yokeno cannot prove that Lai was
trustee in any capacity.

3. Yokeno as minority shareholder in ¢poration in which Lai was majority

shareholder

As to theory (3), there are two corporations at issue: PSI and FFBA.

Theory (3) appears based on a presumptiat timder Guam law, “a controlling shareholq
[in a close corporation] owes a fiduciasiyty to minority shareholders.” 12BiMWiAM MEADE
FLETCHER, FLETCHER S CYCLOPEDIA OF THELAW OF CORPORATIONS(hereinafter “EETCHER S
CycLOPEDIA”) § 5811.05. Both PSI and FFBA are close corporations under common law, b
they both have “(1) a small number of shareh@dd€) no ready market for corporate stock; g
(3) active shareholder participation in the business.” IEXEHER SCYCLOPEDIA § 70.10. Under
these criteria, both PSI and FFBAa@lose corporations. However, there are no decisions froj
Supreme Court of Guam indicating that Guam #tually recognizes the rule imposing fiducig
duties on controlling shareholders in such corporations.

“When a decision turns on applicable state law and the state’s highest court |
adjudicated the issue, a federal court must magasonable determinatiaf the result the higheg
state court would reach if it were deciding the cadéed. Lab. Mgmt. Consultants v. Am. Brog
Cos, 306 F.3d 806, 812 (9th C2002) (emphasis addedge also Kona Enters., Inc. v. Estate
Bishop 229 F.3d 877, 885 n. 7 (9th Cir. 2000). To make such a “reasonable determinatid
federal court looks to “intermediate appellateid decisions, decisions from other jurisdictio

statutes, treatises, and restatements as guiddhc€dy v. Chase Manhattan Bank, USB9 F.3d

963, 970 (9th Cir. 2009%ee also Arizona Elec. Power Co-op., Inc. v. Berkd&8y~.3d 988, 991

(9th Cir. 1995). As there are no intermediate apfeetiaurts in Guam, the court looks to decisic

from other jurisdictions, statutdsgatises, and the like, giving speaiadight to decisions from othq

jurisdictions. See Vigortone AG Prods., Inc. v. PM AG Prods.,,|18t6 F.3d 641, 644 (7th Cif.

2002) (Posner, J.) (“When state law on a questiomdgear . . . , the best guess is that the stg

highest court, should it ever be presented whthissues, will line up witlthe majority of the
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states.”).

Most state courts have held that a contnglshareholder owes fiduciary duties to minof

shareholders, particularly in the close corporation setéege.g, Jones v. H.F. Ahmanson & Cq.

460 P.2d 464, 470 (Cal. 196Rexford Rand Corp. v. An¢éB F.3d 1215, 1220-21 (7th Cir. 1995)

(applying lllinois law);Wilkes v. Springside Nursing Home, .Ii?853 N.E.2d 657, 663-65 (Mas
1976); Gay v. Gay’s Super Markets, In843 A.2d 577, 582 (Me. 1973vans v. Blesi345
N.wW.2d 775, 780 (Minn. Ct. App. 1984%rank Lerner & Assocs., Inc. v. Vas$p9 N.E.2d 734
738 (Ohio Ct. App. 1991Yidell v. Zidel| 560 P.2d 1086, 1089 (Or. 197Fgrber v. Am. Lamg
Corp., 469 A.2d 1046, 1050 (Pa. 198RElson v. Martin958 S.W.2d 643, 649 (Tenn. 199YBar
H, Inc. v. JohnsorB822 P.2d 849, 859 (Wyo. 1998But seeeg., Redmon v. Griffith202 S.W.3d
225, 237 (Tex. App. 2006) (shareholder in close corporation does not, as a matter of I
fiduciary duty to co-shareholder; existence affsa duty depends on circumstances). Given
weight of authority, the court holds that, und&wam law, a controlling shareholder in a clg
corporation owes fiduciary duties to minority shareholders.

a. Yokeno was never a legal nor beneficial owner of shares in PSI

As to PSI, the court, in its “Order re: Supplemental Briefing and Hearing,” asked the |
whether Yokeno was ever the legal or beneficiatemof shares in PSI, and ordered the parties
support their answers accordingly Docket No. 54 at 1:24 (emphasis in original). Further,
court advised the parties that its then-understantjivas] that Yokeno was never the legal owi
of shares in . .. PSI,” and “was never the beneficial owner of shares inlBSit’2:12-14.

Yokeno has failed to alter that understandinghisiresponse, Yokeno admitted that he \

never “the legal registered owner of share®I.” Docket No. 63 at 1. As for beneficigl

ownership, Yokeno simply stated that Lai held shares of PSl in trust foS@enidat 2 (“Yokeno
and Lai formed a similar arrangement in regard to shares of PSI, a corporation formed i
2003.”). For evidentiary support of that stateméfokeno refers to Paragraph 3 of his o
declaration, which reads: “Emil Lai and | weresibbusiness partnership, in which Emil Lai agr¢

to hold shares of Fai Fai Beach Associates and later, Powder Sand, Inc., in trust for my b
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Docket No. 64 at § 3. Once again, thisuscorroborated and self-serving testimony,” and
cannot create a “genuine issue” sufficierdeédeat a motion for summary judgmewilliarimo, 281
F.3d at 1061.

Thus, there is no “evidence on which the joopld reasonably find for [Yokeno]” on th
point. Liberty Lobby 477 U.S. at 252. Yokeno cannot prove tietvas ever the legal or benefic
owner of shares in PSI.

b. Yokeno was a beneficial owner of shares in FFBA, and so may qualify as

“shareholder”

As to FFBA, the parties appear to agrest tht least through Niu and Porter, Yokeno \
the beneficial owner of 20% of the shares in FFE&eDocket No. Docket No. 7, Exh. B at 1 1
Docket No. 16 at 11; Docket No. 19 at  3.f; Docket No. 46 s#d®alsdocket No. 55 at 2 (Lai’s
admission that “Yokeno was the beneficial ownez,000 shares of capital stock in [FFBA]”). An
it is clear that Lai owned the remaig 80% of the shares in FFB/AeeDocket No. 7, Exh. B at
1 12;see alsdocket No. 19 at § 3.1.

However, even assuming that “majority sheneers in close corporations owe fiducig
duties to minority shareholders,” it is not clear tfiakeno can avail himself of this rule. Given th
Yokeno was théeneficial ownepf 2,000 shares of capital stockFFBA, it does not necessari
follow that he was a “shareholder” in FFBA.

FFBA is governed by the old Generalr@oration Law of Guam (*GCLG").SeeDocket
Nos. 55 and 63 (agreeing that FFBA is governethbyGCLG). The GCLG defines “shareholdg
as the “holder ordic, should probably read “of”] recorof shares or shareholder @id should
probably read “of"] record.” 18 Gam CODEANN. § 1102.

In contrast, the Guam Business Corporafah (“GBCA”) defines “shareholder” as “th
person in whose name shares are regasitin the records of a corporatimmnthe beneficial owne

of shares to the extent of the rights grartigé nominee certificate on fiv@th a corporation’ Id.

Page 15 of 21

SO

al

Vas

d

=

y

at

y

1%




© 00 N oo o B~ w N P

N NN R R R R R R R R R
N B O © 0 N O U~ W N B O

§ 28110(s) (emphasis addéd).hat the GBCA includes benefitiowners within its definition of

“shareholder,” while the GCLG does not, is evidence that beneficial owners of shares in

corporations governed by the GCLG are not “shareholders” in those corporations.

However, the GCLG definition is qualified by the phrase “[u]nless the context othe
requires.” 18 GAM CODEANN. 8 1102. No clues are given about what sort of context mig}
so, but, in the interests of equity—all of Yolkes claims are grounded an alleged breach g
fiduciary duty, so they all have an equitableeatp-the court assumes that this case is one
context.

Thus, for purposes of deciding the Motion, ¢tbert treats Yokeno as a minority sharehol
in FFBA, a corporation in which Lai was majority shareholder.

B. Yokeno Cannot Prove That Lai Violated His Fiduciary Duties

rwise

t do

—h

such

Her

The court has held that under Guam lawoatwlling shareholder in a close corporatipn

owes fiduciary duties to minority shareholderowever, “there is no consensus among the st
about thescopeof the fiduciary duties owed by close corgibon shareholders to one another, [e

though] the vast majority of state courts have ltfeat heightened duties do exist.” Shannon W,

Stevenson, Not& he Venture Capital Solution to thedPtem of Close Corporation Shareholder

Fiduciary Duties51 DUKEL.J.1139, 1147 (2001) (emphasis add@ebreinafter “Stevenso@jose
Corporation Shareholder Fiduciary Duti§s Thus, despite having held that under Guam la|
controlling shareholder in a close corporation ofigisciary duties to minority shareholders, t
court must still make a “reasonable determinatmirihe scope and content of those dutidsdical

Lab. Mgmt. Consultant806 F.3d at 812.

In the close corporation context, “[t]he scopéhaffiduciary duties is flexible, reflecting th

" Note that the GBCA even specifies the typevitience needed to support a claim of benefi
share ownership: “a nominee certificate on file with a corporation.” QW8&wGCoDE ANN. 8§ 28110(s).
Yokeno states that “[he] does not hold @oguments or evidence that descrilsg [Yokeno as being thq
formally registered owner of any security or ownership interest in FFBA or PSIL.” Docket No. 63 at
has adduced no nominee certificates or similar documents. Thus, it is arguable that Yokeno car
“shareholder’'under Guam law withowtuch documentation. In that case, all of Yokeno’s claims w
necessarily fail, as there would be no possible fiduciary relationship.
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historical approach of the coudfequity. Any general formulatn or even categorization of the
duties is difficult and runs the risk béing vague and incomplete.” 2HODGEO'NEAL & ROBERT
B. THOMPSON O’NEAL AND THOMPSON S OPPRESSION OMMINORITY SHAREHOLDERS ANDLLC

MEMBERS (hereinafter “O’'NEAL AND THOMPSONS OPPRESSIOR) § 7:3. Still, it is possible tg

construct a general formulation of these fiduciary duties by synthesizing the leading casesg.

Many authorities recognize that, when it comes to the fiduciary duties owed by cont

shareholders to minority shareholders in close corporations, the leading cases ali

rolling

e from

MassachusetfsThus, the court looks to the Massachusstses to determine the scope and content

of the fiduciary duties that a controlling shao&ler in a close corporation owes to minor
shareholders under Guam law.

In Massachusetts, “shareholders in a closparation . . . ow[e] each other a fiduciary dy
of the ‘utmost good faith and loyalty.O’Brien v. Pearson868 N.E.2d 118124 (Mass. 2007
(quoting Donahue v. Rodd Electrotype Co. of New England, B238 N.E.2d 505, 515 (Mas

1975)). Thus, “[s]tockholders in close corporations may not act out of avarice, expediency

ity

—+

y

UJ

or

self-interest in derogation of their duty of loyaitythe other stockholders and to the corporation.”

8 Seee.g, ROBERTHAMILTON , CASES ANDMATERIALS ON CORPORATIONSA82 (8th ed. 2003) (“Thg
basic holding of [Massachusetts cagg]nahuethat fiduciary relationships exist within closely he
corporations has been widely cited and accep@lrts in more than 25 states have either dtedahue
approvingly or have cited cases that relied upamahuefor this proposition.”); 8NDRA K. MILLER,
LiMITED LIABILITY COMPANIES: A COMMON COREMODEL OFFIDUCIARY DUTIES § 7:2 (Massachusetts 3
exemplar of jurisdictions with “judicially developedmed][ies] for breach of fiduciary duty owed by t
majority to the minority”); 2 O'NAL AND THOMPSON SOPPRESSIONS 7:4 (identifying Massachusetts cas
as “leading” and discussing them at length); David C. Cramluciary Duties and Reasonable Expectatio
Cash-Out Mergers in Close Corporatiod® OKLA.L. REV. 1, 8-11 (1996) (describing Massachusetts cg
as “the point of departure” for the development of fiduciary duties in the close corporation settir
discussing them at length); Benjamin Meakh¥,oice-Based Framework for Evaluating Claims of Mino
Shareholder Oppression in the Close Corporatjo83 G=o. L.J. 1207, 1225 (2009) (identifying
Massachusetts as the exemplar of “uncompromisthgiary duties” owed by controlling shareholders
minority shareholders in close corporations; discussing cases); StevelmsenCorporation Shareholde
Fiduciary Duties 51 DUkt L.J. at 1146-48 (describing how “Massachusetts initiated the trend td
imposing enhanced fiduciary dutiesdose corporation shareholderddonahue v. Rodd Electrotype C
of New Englang; Robert B. ThompsorThe Shareholder’s Cause of Action for Oppressé@Bus. LAW.
699, 726-29 (1993) (discussing the “widespread accegtarfithe Massachusetts cases on close corpors:
shareholder fiduciary duties).
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Donahue 328 N.E.2d at 515. This is “substantially the same fiduciary duty” that partnerg in a
partnership owe each other, and it is higher thagood faith and inherefdirness” standardld.
at 515-16.

However, these duties are not without limitatiadms of which bear sharply on the casq at
hand. First, these fiduciary duties “goverpm]y [shareholder] actionzlative to the operations gf
the enterpris@and the effects of that operation on the sgind investments of other stockholderg.”
Donahue 328 N.E.2d at 515 n.18 (emphasis added). ,Tihey are not free-floating strictures pf
benevolence; rather, they are duties that atbety to “actions relative to the operations of the
enterprise.”ld.; see als&outhern Pac. Co. v. BogePb0 U.S. 483, 487-88 (1919) (“The majority
has the right to control; but when it does so¢cdupies a fiduciary relation toward the minority, [as
much so as the corporation itself or its officers and director&lijnanson460 P.2d at 471
(“Majority shareholders may not use their power to control corporate activities to benefit themselves
alone or in a manner detrimental to the minoritgyAise to which they put the corporation or their
power to control the corporation must benefit all shareholders proportionately and must not gonflict
with the proper conduct of the corporation’s business.”).

Second, any claim of breach of fiduciary duty must be evaluated in light of| “the
[shareholder’'sfeasonable expectations of bendfam their ownership of shares.Brodie v.

Jordan 857 N.E.2d 1076, 1079 (Mass. 2006). As siicthe shareholder’'s expectations weg

-

e
unreasonablgthen no breach of fiduciary duty can be fouseee.g, Merola v. Exergen Corp
668 N.E.2d 351, 353-55 (Mass. 1996) (no breach of imdycuty because plaintiff's expectatign
of continued employment was not reasonable aftsolteback his stock and “realized a significant
return on his capital investment independent of the salary he received as an empegea§0
Stefano v. Coppock05 P.2d 443, 446 n.3 (Alaska 1985) (adopting the “reasonable expectations”
approach);Maschmeier v. Southside Press, L#35 N.W.2d 377, 380 (lowa Ct. App. 198B)
(finding that the “alleged oppressive conduct by éhmscontrol of a close corporation must pe
analyzed in terms of ‘fiduciary duties’ owed fmajority shareholders to the minority shareholders

and ‘reasonable expectations’ held by minority shareholdétsX)y. 7L Bar Ranch Co645 P.2d
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929, 933-34 (Mont. 1982) (examining various jurisdios’ approaches to defining oppressive and

concluding that ultimately “courts must determihe expectations of the shareholders concert

their respective roles in corporate affair€jenner v. Berkowit634 A.2d 1019, 1029 (N.J. 199

hing

B)

(“Courts also should consider whether the mgjshareholder’'s misconduct thwarts the minotity

shareholder’s reasonable expectations of his or her role in the corporatitcCauley v. Tom
McCauley & Son, Ing 724 P.2d 232, 237 (N.M. Ct. App. 1986) (reasonable expectatio
minority shareholders should be respectitie Matter of Kemp & Beatley, In&t73 N.E.2d 1173

1179 (N.Y. 1984) (shareholder is oppressed when denied reasonable expeckdémaednan v.

ns of

Meiselman 307 S.E.2d 551, 563-64 (N.C. 1983) (satisfyihg reasonable expectations of the

shareholders should be a guide to resolution of disputes).

These two limitations cause Yokeno's breacHiddiciary duty claim to fail. First, the

offending action—Lai’s purchase of and exéon upon the CSB judgment—does not bear
relation to Lai’s status as a majority shareholdatrifinecessary to implicate Lai’s fiduciary dutie
Again, those duties govern only Lai's “actiordative to the operations of the enterptise
Donahue 328 N.E.2d at 515 n.18 (emphasis added) p@rifferently, they govern only Lai’s us
of his “power to control corporate activitiesARhmanson460 P.2d at 471. The purchase of 4
execution upon the CSB judgment was not an actiative to the operations of FFBA; in fact,
had nothing to do with the operations of FFBAkewise, the purchase of and execution upon

CSB judgment is not rooted in, or otherwisencected to, Lai's power to control corporé

® These cases all involved a shareholder oppression statute, something not at play in th

the

S.

hnd
it
the

\te

is case.

However, they are still relevant, insofar as thligynonstrate widespread acceptance of the “reasomable

expectations” inquiry in the context of shareholder disputes. Moreover, many commentators s
difference, in practice, between the analysi€lydtatutory oppression claims and (2) common-law bre
of fiduciary duty claims. See e.g, 2 F.HODGE O'NEAL & ROBERT B. THOMPSON O’NEAL’S CLOSE
CORPORATIONSS 9.29) (“These three standards for detemgjmppression are not contradictory, as cong
that violates one of them may well also violate the others.”); Z&’'N. THOMPSON S OPPRESSIONS 7:13
(same); Steven C. BahResolving Shareholder Dissension: Selection of the Appropriate Equitable Re
15 J.CoRP. L. 285, 322 (1990) (“Although courts focusing on thajority’s duty of utmost good faith an

loyalty and courts focusing on the minority’s readmeaexpectations do take different approaches,

practice, there is little difference.”see also Gimpel v. Bolste#i77 N.Y.S.2d 1014, 1019 (Sup. Ct. 198
(observing that the various oppression formulatiovi frequently be found to be equivalent”).
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activities. Lai did not cause FFBA to act in ammer that injured Yokeno, nor did he exploit any

particular power he ha@s a majority shareholdein purchasing and executing upon the C
judgment!® Since Lai’s purchase of and execution upon the CSB judgment does not b
relation to Lai's status as a majority shareholdatignecessary to implicate Lai’s fiduciary dutis
Yokeno cannot maintain his breach of fiduciary duty claim.

Second, even if the offending actidid bear the relation to Lai’'s status as a majo
shareholder that is necessary to implicate Lai’'s fiduciary duties, Yokeno cannot claim t
“reasonable expectations” were defeatettustrated. The CSB judgment was for $2,497,369
in damages, plus interest and costs of suit. Yokeno did not appeal the CSB judgment; in fag
not even oppose the motion for summary judgment that gave risé tG&®B, or any other part
that took its place as judgment creditor, couldaobt writ of execution for enforcement of t
judgment.See7 Guam CODEANN. 8 23101. Yokeno did not undertakey legal process to obta
a stay of executionSee id § 23102.

Instead, Yokeno (apparently) sat idly by and let his property—except for the exemp
and interests described in Section 23111 of Vit the Guam Code Annotated—become sub,
to judicial sale”? Such sale was to commence with personal propses7(GUAM CODE ANN. §
23103(1)), which includes “[s]hares or intst®in any corporation or compangég id 8 23109).

If the total value of all his property weless thar$2,497,369.93, then, exemptions aside, Yok

19 Yokeno states that Lai’s knowledge of the CSB judgment derives from his “busntgssrsonal
relationshipswith . . . Plaintiff.” Docket No. 7, Exh. B at { 32 (emphasis added). This is not sufficic
suggest that Lai's purchase and execution of the CSB judgment was “relative to the operation
enterprise.”

' The court notes that Yokeno did not oppose @SB motion, and did not appeal the C
judgment, to emphasize his lack of diligence. These factors do not really bear on the “rea
expectations” analysis. After all, even if Yokemad opposed the motion for summary judgment but |
andhadappealed the judgment, but lost on appeatiiévould have no reasonal@gpectation of continue

SB
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ity
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property rights in his property; a judgment is not any less valid for having been resisted by the pirty it is

rendered against.

2 Yokeno admits as muctSeeDocket No. 7, Exh. B at 31 (“Because Plaintiff was persory
liable under the CSB Guaranty, his financial inter@sbther businesses, including FFBA and [PSI] and
real property interests, including his interestBan Fai Beach, became subject to levy and execution.’
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cannot be said to haveasonablyhad an ownership interestanyof his property. And if the tota|l

value of all his property wasiore than$2,497,369.93, then Yokeno should have identified

the

pieces of property that he would sell, and whose value was sufficient, and then have instrycted the

marshal to levy upon those pieces orfBee7 GuAm CODEANN. 8 23112.

In short, after having a judgment f82,497,369.93 entered against him and doing not
to stay the execution of that judgment, Yokeno sthtialve expected that at least some, if not
of his property interests would be disturbedegtinguished. And having failed to instruct t
marshal not to levy upon his shares in FFBA, heoareasonably have expected that his inter
in those particular pieces ofgmerty would not be extinguishe@hus, since he cannot claim th
his “reasonable expectations” of stock ownership were defeated or frustrated, Yokeno
maintain his breach of fiduciary duty claim aryaof the other claims as they are dependent U
a finding of a breach of fiduciary duty.

VL. CONCLUSION

All of Yokeno's claims dependpon the theory that Lai owéxim fiduciary duties, and tha

Lai breached those duties when he purchasddeaecuted the CSB judgment. For the reag

discussed in the foregoing, the court finds, as themaf law, that Lai did not breach any fiducigry

duties he may have owed to Yokeno when helpased and executed the CSB judgment. T
Yokeno's breach of fiduciary duty claim fails. Amphce that claim fails, all his other claims al
fail because they are predicated upon a breach. Accordingly, the courtG&&NY'S the Motion
in its entirety?

SO ORDERED.

/sl Frances M. Tydingco-Gatewood
3 Chief Judge
Dated: Aug 19, 2011

13 At the hearing on the Motion, Defendants objected to Yokeno’s Rule 56(f) Declaration (DK
73) and requested that the court strike additional ggustof the record pursuant to the Order granting
Motion for Reconsideration. In light of the instanimg, the court finds that the objection and requests
moot.
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