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DISTRICT COURT OF GUAM

TERRITORYOF GUAM
WILLIAM N. TYQUIENGCO, CIVIL CASE NO. 12-00007
Plaintiff, ORDER & OPINION RE: PLAINTIFF'S
VS. MOTION FOR SUMMARY JUDGMENT
& DEFENDANT'S CROSS-MOTION FOR
CAROLYN W. COLVIN, SUMMARY JUDGMENT

Acting Commissioner, Social Security
Administration,

Defendant.

Before the court are the Motion for Summadudgment filed by Plaintiff William N.
Tyquiengco (“Plaintiff”) andhe Cross-Motion for Summadudgment filed by Defendant
Commissioner of Socialegurity (“Commissioner”)SeeECF Nos. 21, 24. On March 20, 2014
the parties appeared before the court for a hgannthe above motions and rested on the bri
After reviewing the parties’ briefs, relevant easand statutes, andvirag heard argument from
counsel on the matter, the court her&€®ANTS Plaintiff's Motion for Summary Judgment,
DENIES the Commissioner’'s Cross-Moti for Summaryudgment, anREMANDS the

matter for further administrative agti consistent with this decision.
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L BACKGROUND

A. Factual Background

Plaintiff was born in 1961 and is curren8 years old. He was 44 years old on his
alleged onset date and 49 yeald at the time of the heag before the Administrative Law
Judge (“ALJ"). Plaintiff is a high school gtaate, and from 1992 to 2001, he was employed
transmission technician.

In 2001, Plaintiff was incarcerated. While incarated, Plaintiff was diagnosed with
diabetes, which had not stabilized by the timewas released in November 2005 as his body
was resistant to his medication. Upon releBé&intiff received treatment at public health
facilities in California while living with his lmther, and unsuccessfully looked for employmet
Plaintiff permanently returned to Guam in 2008.

B. Administrative Proceedings

In October 2007, Plaintiff applied for disabjlinsurance benefits under Title 1l of the
Social Security Act (“Act”) andupplemental security income payments under Title XVI of t
Act, alleging he became disabled on January 1, 2B@& ertified Transcript of Administrative
Record at 23349, ECF No. 14-4 [hereinaRdr On February 11, 2008, the Commissioner
denied Plaintiff's applicatins. R. at 63—73, ECF No. 14. Segsently, Plaintiff requested
reconsideration, which was deniedMay 20, 2008. R. at 74, 78-89, ECF No. 14-1.

Plaintiff requested a hearing before an Albjch was held on October 12, 2010. R. a
31-55, ECF No. 14. Plaintiff and an independemtational expert (“VE”) testified at the
hearing. On November 11, 2010, the ALJ found thain@ff was not disabled as defined by th

Act from his alleged onset date of Januargd06 through the date of the decision. Plaintiff

requested a review of the ALJ’s decision by Appeals Council, which was denied on January

27, 2012.
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C. The ALJ’s Decision

The initial issue decided by the ALJ wakether the insured status requiremevds
met. The ALJ determined that Plaintifinnained insured through December 31, 2006, so he
“must establish disability on or before that daterder to be entitled ta period of disability
and disability insuranceenefits.” R. at 15.

The ALJ then engaged in the five-stepgsential evaluation po@ss required under 20
C.F.R. 8 404.1520(a)(4)(i)—(v) to determivbether or not Plaintiff was disabled.

At step one, the ALJ determined that Pldiiftad not engaged in substantial gainful
activity since January 1, 2006, the alleged onset date.

At step two, the ALJ determined that Pl#ihad the severe impairments of diabetes
mellitus with peripheral neuropathy and hypertension.

At step three, the ALJ determined that Ridi’'s impairments did not meet or medically
equal the criteria of an impairment listed20 C.F.R. Part 404, Subpart P, Appendix 1.

At step four, the ALJ determined that Plaintiff had the rediflurctional capacity
(“RFC”) to perform medium work as degd in 20 C.F.R. 88 404.1567(c) and 416.967(c),
except that he would require a sit/stand optuith approximately 30 minutes maximum in ea
position, would be limited to lifting no motaan 40 pounds, and would be precluded from
working at unprotected heights and work thajuiees balance. The Alalso determined that
Plaintiff could not perfornany past relevant work.

At step five, the ALJ found that Plaintiff laacquired work skills from past relevant

work that are transferable to other occupatwwitl jobs existing in gjnificant numbers in the

national economy in light of Plaintiff's age (§éars old on alleged disability onset date, whi¢

! Section 423 of the Social Security Act provides thargindividual who (1) is isured for disability insurance
benefits, (2) has not attained retirement age, (3) is a Usiads citizen or national, (4) has filed an application
disability insurance benefits, and (5) is under a disaligitall be entitled to a disability insurance benefit[.]” 42
U.S.C. § 423(a)(1).
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is defined as younger individual age 18-49), edangtiigh school educain and able to speak

English), work experience (transmission techan), and RFC (medium work with certain
limitations). The ALJ relied on thVE's testimony that someone with Plaintiff's age, educati
past work experience, and RK@s capable of performing the bés Il occupation, specifically
jobs that are performed in a bbair kiosk, which allows the indidual to sit and stand at will.
Based on this testimony, the ALJ deteredrthat Plaintifivas not disabled.

D. Procedural Background

On May 14, 2012, Plaintiff filed the Complairseeking judicial review of the

Commissioner’s decisiolkeeECF No. 1. On September 13, 2012, the Commissioner filed the

Answer.SeeECF No. 10.
On January 11, 2013, Plaintiff filed the instant Motion for Summary Judgment

(“Motion”). SeeECF No. 21. Therein, Plaintiff request® ttourt to reverse the Commissionet

decision and remand for immediate payment|ter@atively, remand for further administrative

proceedings. In response, the Commissioner filed the Cross-Motion for Summary Judgme

(“Cross-Motion”) on March 11, 201%eeECF No. 24. Plaintiff filechis Response to the Cros
Motion (“Response”) on April 4, 201%eeECF No. 26.

1.  JURISDICTION AND VENUE

The court has jurisdiction to review findecisions of the Gomissioner of Social
Security pursuant to 42 U.S.€8 405(g) and 1383(c)(3).

Venue is proper in this judicial district gistrict of Guam, becae Plaintiff resides in
Guam.See42 U.S.C. § 405(g).

. APPLICABLE LEGAL STANDARD

A “district court reviews the Commissionefisal decision for substantial evidence, ar

the Commissioner’s decision will loisturbed only if it's not supported by substantial eviden

-4 -

d




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

IV. DISCUSSION

or is based on legal erroHill v. Astrue 698 F.3d 1153, 1158 (9th Cir. 2012) (citing 42 U.S.
§ 405(g) andatson v. Comm’r. of Soc. Sec. Adm@n9 F.3d 1190, 1193 (9th Cir. 2004)). “TH
is a highly deferential standard of revié®ubstantial evidence’ means more than a mere
scintilla but less than a prepondeca. It is such relevant glence as a reasonable mind might
accept as adequate to support a conclusiaéntine v. Comm’r Social Sec. Admiz4 F.3d
685, 690 (9th Cir. 2009) (internal gatibn marks and citation omitted).

“The court must consider threcord as a whole and weigbth the evidence that suppo

and the evidence that detracts frdm ALJ’'s factual conclusionsGutierrez v. Comm’r. of Sod|.

Sec, 740 F.3d 519, 523 (9th Cir. 2014) (internal quotation marks and citation omitted). “If
evidence can reasonably support either affirngingeversing, the reviewing court may not
substitute its judgment fahat of the Commissionerld. (internal quotation marks and citatior]

omitted).

Plaintiff asserts that the “overriding issti@sth the ALJ’'s decision are as follows:

(1) the ALJ’s finding that Plaintiff had the res@luunctional capacity to perform “medium
work” is not supported by substantial evidence;

(2) because Dr. Espino limited Plaintiff to no raghan four total hours of work per day,
Plaintiff has shown he could notstain work activity as required;

(3) the ALJ’s stated reasons for not fully aciveg Dr. Espino’s consultative examination
report opinion are neithéactually accurate nor sulastively sustainable;

(4) the ALJ had no authority to base a findinghnoh-disability and nowrredibility on a view
that a treating physician shduhave continued to presceiloedication for an off-label
condition when at least one physicetated that he or she should not;

(5) the ALJ’s statement regarding “totdikability” has no substantive value;

-5-
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(6) the ALJ wrongly acted as a medical diagnostician;
(7) there are unresolved conflichetween the vocationaktenony relied upon by the ALJ
as the basis for his step-five denial andionary of Occupational Titles
(8) the ALJ’s inclusion of a “reasonable accommoaalatiis impermissible at step five; and
(9) by virtue of not factoring all of Dr. Espino’s opinion, the ALJ relied upon answers tg
improper hypothetical question as the basidie ultimate findings and conclusions.
Pl’s Mem. at 2, ECF No. 21.

A. Step Four: Residual Functional Capacity Finding

Plaintiff argues that the ALJ’s finding thiaé had the residufunctional capacity
(“RFC”) to perform medium work is not supped by substantial evidence. Pl.’'s Mem. at 10.
Specifically, Plaintiff contends that the ALJ matie following errors: (1) the three limitationg
included in the ALJ’'s RFC finding were self-corttietory to the definition of “medium work”;
and (2) the ALJ’s stated reass for not fully accepting DEspino’s opinion report are not
factually accurate or substantively sustainable.

1. Range of “Medium Work”

At step four, the ALJ determined that i@t has the residual functional capacity to
perform medium work as defiden 20 C.F.R. 88 404.1567(c), 416.967&)¢eptthat he would
require a sit/stand option with approximat8 minutes maximum in each position, would be
limited to lifting no more than 40 pounds, and would be precluded from working at unproté
heights and work that requiresldace. Plaintiff argues that due to these three limitations, th
ALJ’'s RFC finding was self-contractory to the definition of “meidm work” and that Plaintiff
cannot perform “medium work” as defined.

In support of his argument, Plaintiff cites the following:

...in order for an individual to do a fullange of work at a given exertional levelich as
sedentary, the individual must be able tdqen substantially albf the exertional and
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nonexertional functions requireal work at that level.

Therefore, it is necessary to assesstbesidual’s capacity to perform each of these

functions in order to decide which exertal level is appropriate and whether the

individual is capable of dointipe full range of work conteptated by the exertional leve
SSR 96-8p, 1996 WL 374184, at *3 (July 2, 1996)kasis added). However, the ALJ neve
determined that Plaintiff was able to do thk range of medium work. Rather, the ALJ
determined that Plaintiff has the residfiaictional capacity to perform medium woskth
certain limitations Accordingly, the ALJ’s RE finding of medium work with certain limitatior]
is not necessarily self-contradictory.

2. ALJ’s Consideration of Dr. Espino’s Opinion
a. Legal Standard

“The ALJ is responsible for determiningedibility, resolving conflicts in medical
testimony, and for resolving ambiguities. [W]here the evidence is susceptible to more that
rational interpretation, the ALJ@ecision must be affirmedVasquez v. Astrué72 F.3d 586,
591 (9th Cir. 2008) (quotingndrews v. Shalaléb3 F.3d 1035, 1039-40 (9th Cir. 1995))
(internal citations and quotation marks omitted).

In social security cases, there are threesygfenedical opinions: {ithose from treating
physicians who treat the claimaf®) those from examining physicians who examine but do
treat the claimant, and (3) those from nonexang physicians who neither examine nor treatf
the claimantValenting 574 F.3d at 692 (citingester v. Chater81 F.3d 821, 830 (9th Cir.
1995)). “Where a treating or examining physicgapinion is contradicted by another doctor,
the [Commissioner] must determine credibility and resolve the conflitt(alteration in
original) (citation and internal quotation marks omitted).

“As a general rule, more weight should beegi to the opinion of a treating source tha

to the opinion of doctors o do not treat the claimantéster 81 F.3d at 830. “The opinion of

-7 -
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an examining physician is, in turn, entitledgi@ater weight than the opinion of a nonexamini
physician.”ld. (citations omitted). The uncontradicted opinion of a treating or examining
physician “may be rejected only fmlear and convincing’ reasondd. (citation omitted). “[T]o
reject the opinion of a treaty physician in favor of a cdidting opinion of an examining
physician, an ALJ still must make findings settfogh specific, legitimate reasons for doing s
that are based on substanggidence in the recordld. (internal quotatiomarks and citation
omitted). Similarly, “the opinion of an examining doctor, even if contradicted by another d
can only be rejected for speciitid legitimate reasons that awgported by substantial eviden
in the record.'ld. at 830-31 (citation omitted).

b. Four-hour Limitation

In his decision, the ALJ found that “Dr. Espia@ssessment of the claimant’s capacit
engage in residual functional activity is liguous and not fully supported by the medical
evidence.” R. at 20. In support of his finding, &kie] noted that progress notes for a clinical
visit in the same month as Dr. Espino’s exaation documented an eighpgrcent decrease in
Plaintiff's pain with the use dfleurontin and that “[nJone of éhclaimant’s treating physicians
has suggested that the claimant is préetl from engaging in all work activityld.

The ALJ found Dr. Espino’s assessment Wambiguous.” However, the decision did
expound on what part of Dr. Espino’s assessmestamabiguous. It is unclear from the decisi
if the ambiguity referred to by the ALJ was: (1)etter Dr. Espino limited Plaintiff to a total o
four hours of work per day or limited each sepagat®n (i.e., standing, walkg, sitting) to four
hours in an eight-hour workday, or (2) the reasoning undermspino’s assessment that

Plaintiff is limited to a totabf four hours of work per d&f.

2 At the hearing, counsel for the Commissioner arghatithe court could infer that the ambiguity the ALJ
referenced was whether Dr. Espino limiteldintiff to a total of four hours afork per day or limited each separa
action of sitting, standing, and walking to four hourarireight-hour workday. However, in his decision, the AL
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The Ninth Circuit has stated that “the ALXl® final arbiter with respect to resolving
ambiguities in the medical evidenc&dmmasetti v. Astry®33 F.3d 1035, 1041 (9th Cir.
2008). Accordingly, “where the evidence is suscéptib more than one rational interpretation

the ALJ’s decision must be affirmed/asquez572 F.3d at 591. Therefore, the extent that thg

\174

ambiguity is regarding four total hours of wak opposed to four hours for each separate agtion

in an eight-hour workday, then the ALJ’s decisiouast be affirmed if the evidence is susceptlble

1

to more than one rational interpretation. Howeifdhe ambiguity referred to by the ALJ is the
reasoning underlying Dr. Espino’ssessment that Plaintiff is limdeo a total of four hours of
work per day, then at the vemdst the ALJ must articulate “spiciand legitimate reasons thalt
are supported by substantial evidern the record” to rejethat portion of Dr. Espino’s

opinion.

Because the ALJ did not clearly explain whats ambiguous in Dr. Espino’s assessment,

the court cannot determine whether the ALJliedthe correct legal standard and properly
weighed Dr. Espino’s medical opinion. As a rigsine court cannot determine whether the
ALJ’'s RFC finding is supported by substahevidence. Accordingly, the colREMANDS the
matter so that the ALJ can reassess the eaédpinion of Dr. Espino, provide sufficient
explanation regarding any ambiguity he mandfin Dr. Espino’s assessment, and provide
sufficient reasons under the applicable legaldsehfor either resolmg any ambiguity or
rejecting any portion of DEspino’s medical opinion.

B. Step Five: Ability to Perform Any Other Work

Plaintiff also argues that the ALJ’s finding mdndisability is erroneous because the ALJ

(1) relied on Grid Rule 203.3fnd the ALJ did not properly cader Social Security Ruling 83-

only afforded “some weight” to Dr. Espino’s opinion and found that the assessment was “not fully supptiréed
medical evidence” despite the fact thitthe limitations the ALJ includeid the RFC determination were based

upon Dr. Espino’s opiniorseeR. at 20. As this could support the inference that the ambiguity referred to by the

ALJ was the reasoning underlying Dr. Espino’s assessthentourt finds that it cannot infer what the ALJ found
to be ambiguous in Dr. Espino’s assessment.

-9-
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12; (2) did not resolve the conflict between the vocational testimony amidiienary of
Occupational Titles(3) impermissibly included a “reanable accommodation” in his RFC
finding; and (4) relied upon amproper hypothetical question te basis for his ultimate
findings and conclusions.
1. Grid Rule 203.30 and SSR 83-12

Plaintiff argues that the ALJ impperly relied on Grid Rule 203.3a@nd did not conside
SSR 83-12 in finding that &intiff is notdisabledSeePl.’s Mem. at 12-13, ECF No. 21. Undg
the sequential evaluation process, if th@mbnt has a severe medically determinable
impairment which prevents him from perfongipast relevant work, the ALJ must decide
whether he can do other work. The “Medicaledtional Guidelines...contain numbered table
rules which direct conclusions of ‘Disabled’ ‘dlot disabled’ wherall of the individual
findings coincide with those of a numbeénelle.” SSR 83-12, 1983 WL 31253, at *1 (Jan. 1,
1983). However, “[w]here an individual's exertional RFC does not coincide with the definif
of any one of the ranges of work as defined..dbeupational base is affected and may or ma
not represent a significant numloérjobs in terms of the ruledirecting a conclusion as to
disability.” I1d. at *2. Thus, the purpose of SSR 83-1Zw#o clarify policies applicable in
using the numbered table rules...dsameworkfor adjudicating claims in which...the
individual’'s residual functionatapacity (RFC) does not coincidéth any one of the defined
exertional ranges of workld. at *1 (emphasis added).

In such instances, the ALJ “will consider the extent of any erosion of the occupatio
base and access its significandd.”at *2. Specifically with resgct to alternate sitting and
standing, SSR 83-12 notes that “[ijn cases of udusu@ation of ability to sit or stand, a [VE]

should be consulted toasify the implications fothe occupational basdd. at *4.

3 Grid Rule 203.30 is applicable to younger individuals with a maximum sustained work capability limited to
“medium work,” high school graduate or mpskilled or semiskilled, and transferable skills.
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Here, the ALJ did consult a VE to clarifyetimplications for th@ccupational base due
to Plaintiff’'s requirement talternate sitting, standing, andwiag. In his decision, the ALJ
noted that “[w]hen the claimant cannot perfaubstantially all of the exertional demands of
work at a given level of exertion and/or memexertional limitationghe medical-vocational
rules are used asfimmeworkfor decisionmaking[.]” R. at 2femphasis added) (citing SSRs 8
12, 83-14). The ALJ concluded that “a finding'imdt disabled’ is appropriate under the
frameworkof Medical-Vocational Rules 203.30.” R. at @Inphasis added). It is clear from th
ALJ’s decision that he did consider SSR 83ah@ did not rely solely on Grid Rule 203.30.
Rather, he used the rule aBameworkfor making his decision and consulted with the VE to
clarify implications for the occupational base since Plaintiff’'s conditignired him to alternatg
sitting, standing, and walking. Accordingthe ALJ did not err in this regard.

2. Conflict Between Vocational Testimony and théictionary of
Occupational Titles

Plaintiff contends that the ALJ did not colywvith the requirements of SSR 00-4p by
failing to ask the VE about possible clicts between the VE evidence and bietionary of
Occupational Titleg“DOT"), and (2) not resolving the conflicts between the VE evidence a
the DOT in the decision. Pl.’'s Mem. at 20, ER®&. 21. Specifically, Plaintiff argues that the
VE's testimony, in answer to the ALJ’s hypothetiqakstion, that amdividual could perform
the occupation of “Cashier II” while alternating positions no less than every 30 minutes cg
with the DOT.

SSR 00-4p provides that the SSA utilizes BOT at steps four and five in making
disability determinations, and thidie SSA may also use a VEwwrcational specialist (“VS”) “tg
resolve complex vocationasues.” SSR 00-4p, 2000 WL 1898704x2afDec. 4, 2000). It also
provides that “[w]hen a VE or VS providesi@gence about the requirements of a job or

occupation, the adjudicator hasaffirmative responsibilityo ask about any possible conflict
-11 -
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between that VE or VS evidencedainformation provided in the DOTIH. at *4 (emphasis
added). SSR 00-4p further provides:

When vocational evidence provided by a VB/& is not consistent with information in

the DOT, the adjudicator must resolve ttisflict before relying on the VE or VS

evidence to support a determination or decisiat the individual i®r is not disabled.

The adjudicator will explain in the determiman or decision how he or she resolved th

conflict The adjudicator must explain the resmo of the conflictirrespective of how

the conflict was identified.
Id. (emphasis added).

The Ninth Circuit has stated that failureask the VE whether her testimony conflictec
with the DOT may be harmless error if there “@v@p conflict, or if the vocational expert had
provided sufficient support for her conclusismas to justify my potential conflicts.’"Massachi
v. Astrue 486 F.3d 1149, 1154 n.19 (citidghnson v. ShalaJ&0 F.3d 1428 (9th Cir. 1995)). |
Johnsonthe Ninth Circuit held that “an ALJ maylyeon expert testimonwhich contradicts thg
DOT, but only insofar as the record containsspasive evidence tagport the deviation.” 60
F.3d at 1435. “Brief and indefinite testimony” atspeculative explanations” do not constitutg
“persuasive evidenceColeman v. Astryet23 F. App’x 754, 756 (9th Cir. 2011) (citing
Tommasetti v. Astry®33 F.3d 1035, 1042 (9th Cir. 2008)).

In Coleman the claimant needed to alternate between sitting, standing, and walking
hourly basis. 423 F. App’x at 756. Although untlee DOT, sedentary work involves sitting
most of the time and light work requires wiall or standing to a ghificant degree, the VE
testified that the claimanbald perform certain sedentarydalight occupations, creating an
apparent conflictid. The Ninth Circuit found that the ‘&/s explanations for this testimony
were brief, and so far as the record revaaiglved uninformed guesswoabout the nature of

the specified occupationdd. The court concluded that “[g}h speculative explanations are

insufficient to reconcile the conflictld.
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In Buckner-Larkin v. Astryahe claimant required an-aill sit/stand option. 450 F.
App’x 626, 627 (9th Cir. 2011). The VE “noted that although the DOT does not discuss a
stand option, his determination was based srohin labor market surveys, experience, and
research.ld. at 628. As the conflict was addressed explained by the VE and addressed in
ALJ’s decision, the Ninth Circuit found thtite VE’s conflicting testimony was properly
consideredld. at 628-29.

Here, the ALJ posed a hypothetical quastio the VE that included limitations
consistent with the ALJ’s RFC finding, such as #fit/stand option. R. at 48. In response, the
testified that with those limitations an indivial would be able tperform the unskilled

occupation of cashier I, but sheould like to limit that to the kind of people who work in a

Sit-

the

VE

booth.”1d. The VE then provided the number of positions available on Guam and nationwide

and confirmed that these numbeeflect consideration of thst/stand option, explaining that
“[i]f you're working in a parking kiosk, or if you'rsomeplace where you're one of those littlg
booths ringing things up for people, you gaetty much sit and stand at willd.

The ALJ failed to ask the VE whether hestimony conflicted with the DOT, but such
procedural oversight constitutes harmless error if there is no conflict or if the VE provides
sufficient support of her conclusion as totiiysany potential conflits. Although the ALJ found
that the VE'’s “testimony is consistent witretnformation contained in the Dictionary of
Occupational Titles” in his deca, R. at 21, the VE's testimonyirsapparent conflict with the
DOT, which does not discuss sit/stand opti@ee Buckner-Larkim50 F. App’x at 628.
Therefore, the ALJ erred in this regard.

At the hearing, the VE addressed tpparent conflict by limiting her testimony
regarding cashier Il positions to those in pagkkiosks or booths because “you can pretty mt

sit and stand at will.” R. at 49. However, grtbe VE did not explaihow she came to the
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conclusion that the cashier Il kiosk and boothitpmss offered an at-will sit/stand option, the
explanation in this case is more similatolemanthanBuckner-Larkin

The ALJ did not ask the VE whethieer testimony conflicted with tHeOT and, if so,

whether there was a reasonable explanation écdinflict. The ALJ erroneously concluded that

the VE’s testimony did not conflievith the DOT, and the VE dinot adequately address and
explain the conflict. Thereforéhe court cannot determine ®ther the ALJ properly relied on
the VE’s testimony. As a result, the courhoat determine whether substantial evidence
supports the ALJ’s step-five fimly that Plaintiff could perform other work. Accordingly, the
error was not harmless and the court heRBIMANDS the matter so that the ALJ can make
appropriate inquiries under SSR 00-4p.
3. Reasonable Accommodation
Plaintiff argues that the ALJ’s inclusion af‘reasonable accommodation” in the RFC

finding is impermissible at stdfve, and thus, his finding th&laintiff is not disabled is

the

unsustainable. Pl.’s Mem. at 24, ECF No. 21. The “reasonable accommodation” language is

found in the following paragpdn of the ALJ’s decision:

As for the opinion evidence, some weighaiforded the opinion of Dr. Espino in that i
is based on actual examination of the patiBna pre-hearing brief, the claimant’s
representative arguedathDr. ESpino’s report proposedatithe claimant could only wor]
four hours a day (Exhibit 10E). | find Dr. Egpis assessment of the claimant’s capag
to engage in residual futenal activity is ambiguousna not fully supported by the
medical evidence. Althoughettlaimant would requireeasonable accommodatiavith
regard to changing positions for comfort besmof peripheral neuropathy, progress n
for a clinical visit in the same month as the consultative exatioimconducted by Dr.
Espino was done document an 80% decreasiesinlaimant’s pain with the use of
Neurotonin (Exhibit 3F). None of the clainmtzs treating physiciamhas suggested that
the claimant is precluded from engaging in all work activity.

R. at 20 (emphasis added).
In distinguishing the Americans with Disaligis Act and the Social Security Act, the

Supreme Court stated that when the Soaal#ty Administration “determines whether an
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individual is disabled for SSDI [Social Seity Disability Insurance] purposes, it doemt take

the possibility of ‘reasonable accommodation’ iatawount, nor need applicant refer to the

possibility of reasonable accommodation when she applies for SSiB\éland v. Policy Mgmt.

Sys. Corp.526 U.S. 795, 802 (1999). Reasonameommodations may include: “job
restructuring, part-time or modified woskhedules, reassignment to a vacant position,
acquisition or modification of eqoiment or devices, appropriatgustment or modifications of
examinations, training materials or policies, thevision of qualified readsror interpreters, an
other similar accommodationdd. (quoting 42 U.S.C. § 12111(9)(B)).

In the decision, the ALJ used the terradsonable accommodation” to describe the
limitation he included in the RFC determinativat Plaintiff required “a sit/stand option with
approximately 30 minutes maximum in each posit R. at 18. Inclusion of the limitation
regarding the sit/stand option in tREC assessment is not impermissifleeSSR 96-9p, 1996
WL 374185, at *7 (July 2, 1996) (“The extenttb& erosion [of the occupational base] will
depend on the facts in the case record, such dstiieency of the need to alternate sitting an
standing and the length of time needed to stahd.RFC assessment must be specific as to {
frequency of the individual’s el to alternate sitting and sthng.”). Accordingly, the ALJ did
not err in this regard.

4. Hypothetical Question

Plaintiff contends that th&LJ relied upon answers to anproper hypothetical questior
as the basis for his ultimafi@eding that Plaintiff is not diabled because the hypothetical
guestion did not factor iDr. Espino’s opinion tha®laintiff could only work for a total of four
hours.

As discussed above, it is unclear whetherALJ permissibly weighed Dr. Espino’s

medical opinion. As the court is unabledietermine whether Dr. Espino’s opinion was
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permissibly weighed, it cannot determine whethe hypothetical question posed by the ALJ
reflected all of the claimantlamitations. Accordingly, the coticannot determine whether the
ALJ’s reliance on the VE’s answersttee hypothetical question was improper.

V.  CONCLUSION

Based on the foregoing, the cOGRANTS Plaintiff's Motion for Summary Judgment
andDENIES the Commissioner’s Cross-Motion for Sumry Judgment. It is hereby ordered

that judgment shall be enterBEVERSING the decision of the Commissioner denying beng

andREMANDING the matter for further administrative action consistent with this decision.

SO ORDERED.

/sl Frances M. Tydingco-Gatewood
Chief Judge
Dated: Mar 21, 2014
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