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M. v. Abrams et al

JOELJOSEPH,

Plaintiff,
VS.

BENJAMIN ABRAMS, JAMESGILLAN,
ROSANNARABAGO, M. THOMAS
NADEAU, andDOESI throughL,

Defendants.

l. INTRODUCTION

below.

IN THE DISTRICT COURT
FOR THE TERRITORY OF GUAM

CaseNo.: 14¢€v-00005

ORDER DENYING DPHSS
DEFENDANTS’ MOTION TO

DISMISS SECOND

AMENDED COMPLAINT

Before the Court is Defendar®llan, Rabago and Nadeau’s (“DPHSS Defendarisjion
to DismissSecond Amended Complai(CF No. 118) Plaintiff JosepHiled his Opposition (ECH
No. 120), to whictDPHSS Defendanfied aReply (ECF No. 130)0n February 8, 201%¢ parties
stipulated to the dismissal of the third and fourth causes of aetipral( potection and conversign
claims) which the Court graed (Stipulated Motion, ECF No. 126; Order, ECF No. 17%¢érefore

the only remaininglaim addressed ithe motion to dismiss is the first cause of actidure(rocess

the arguments of counsel, the Conotw DENIES the Motion to Dismisfor the reasons set forth

Doc. 132

claim). The matter came on for hearing on March 6, 26fE8/ing reviewed the briefs and considered
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. BACKGROUND

The Court provides drief review of theallegationsrelevantto the dueprocessclaim only.
Plaintiff JoelJosephwasa licensedveterinariann Guam.Defendantsare JamesGillan, Director of
the Departmentof Public Health and Social Services(*DPHSS); M. ThomasNadeau,head of
EnvironmentaHealthDivision of DPHSS;Rosanna Rabago, EnvironmaiittiealthOfficer, DPHSS;
andBenjaminAbrams,AssistantAttorney Generalof Guam.(SecondAmendedComplaint(*“SAC”)
1 6-10ECFNo. 115.)All defendantsrresuedin theirindividualcapacityld. Joseph soughb renew
his controlledsubstancesegistraton certificate(*CSR”) thatexpiredon April 30, 2012(SAC | 17—
18; CSRCCertificate,Ex. 1, ECFNo. 115-1at 1.) He submitteda renewalapplicationto DPHS Sfive
daysprior to theexpirationdate.(Ex. 2, ECFNo. 115-1at 2.) In responseDPHSSissuedanorderto
showcausesignedby Defendantssillan andNadeaupecauseoseph’dicenseto practiceveterinary
medicinehadbeensuspended oApril 27, 2012y the GuamBoardof Allied HealthExaminersand
the GuamUniform ControlledSubstance#ct only pemits practitionersto hold CSRs. (SAC 1 20;
Ex. 3, ECFNo. 115-1at 3—4.) Joseph respondedwriting thatthe ordetto showcausenvasuntimely
under 9G.C.A. § 67.305(a) (SAC 1 21),and DPHSSrescindedhe orderto showcausein a letter
signedby Gillan. (Ex. 4, ECFNo. 115-1at5.) Theletterstatedthat Joseph’srenewalapplicationfor
CSRwill beprocesse@ccordingly,”andthathe would b&contactedonceit is finalized.” (d.)

On or aboutMay 31, 2012, Joseph’€SR application was reviewed and approvedby

1 Section 67.305(g)rovides that “[ijn case of a refusal to renew a registration, the orderfmejisterved no
later than thirty (30) days before expiration of the registratidoseph submitted his renewal application
April 25, 2012, five days before it expired, and the order to show cause issued on May 4@0d2yd afte
the certificate expired.
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DefendantNadeau(SAC 1 23.) Approximatelyive dayslater,Leo Casil,theactingDPHSSDirector,
signedJoseph’s<CSR.(Id.) Thatsameday, a DPHSSemployeecontactedJoseph’slinic to inform
him thattherenewedCSRwasreadyto be pickedup. (d. T 24.)The manageof theclinic, Kenneth
Masseyrequestedhatthe CSRbemailed.(Id.) DefendanRabagacontactedPHSS slegal counsel
Defendanbrams whoinstructedrabagmotto releasehe CSRdespite knowingherewasnolawful
basisto do so. [d.) On or about June 25, 201Rlasseywentto DPHSSto retrievethe CSRandthe
DPHSSstaffrefusedo releaset. (Id. 1 25.)

Around thetime that DPHSSrefusedto releasethe CSR certificateto Massey,Defendant
Nadeauemailed DefendantsGillan and Abrams, and they collectively decidednot to releasethe
certificate.(Id.) Josephrequestediocumentatiorirom the DPHSSDefendantsegardingthe refusal
to releasehis CSRcertificatepursuanto Guam’sSunshineéct. (Id.  26.)In reply, AssistantAttorney
GeneralDavid Highsmithconfirmedthatthe DPHSSDefendantsefusedto releasehecertificateon
the advice of DefendantAbramsin aletter to JosephdatedJuly 24, 2012.1¢.) On July 26, 2012
Masseyemailedto DefendantNadeauregardingthe refusal and Nadeaurespondedy referringall
furtherinquiriesto the Office of the AttorneyGeneral(ld. T 27.)

Joseptiiled thecomplaint(ECFNo. 1) in thiscaseon April 18, 2014Hefiled afirst amended
complaint(ECF No. 26) on July 11, 2014ndasecondamendedcomplaint onrDecember20, 2018
In the SAC, Joseph brought fourausesf action (1) Section1983claim for a dueprocessviolation

againstall four Defendants;(2) First Amendmentclaim against DefendantAbrams; (3) equal

protectionclaim againstDefendantsGillan andNadeauand(4) conversiorclaim againstDefendants

Gillan, NadeauandRabago(SAC at 16—22.)DPHSSDefendantsnovedto dismissthefirst, third,

3
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andfourth causesf actionon Januaryl0, 2019.(ECF No. 118.)On February8, 2019, Josepand
DPHSSDefendantdiled a stipulatedmotionto dismissthethird andfourth causesf action,along
with DPHSS’sAnti-Slappmotionfor costsandattorneysfeesunderGuam’sCitizenParticipationin
GovernmeniAct, 7 GCA § 17101etseq (ECF No. 126.)The Courtgrantedthestipulatedmotionon
Februaryl3, 2019ECFNo, 129),leavingthefirst causeof actionasthe onlyremainingissuein the
motionto dismiss.DefendantAbramsis not apartyto this motion; hefiled hisanswer(ECFNo. 117)
onJanuarylO, 2019.
[I. LEGAL STANDARD

To survive a motion to dismiss for failure to state a claim upon which relief cgrabted
under Rule 12(b)(6) of the Federal Rules of Civil Procedure, a pleading “mushcarftaiient factua
matter, accepted as true, to ‘state a claim to relieigh@ausible on its face.’Ashcroft v. Igbal556
U.S. 662, 678 (2009) (quotirBell Atlantic Corp. v. Twombjy550 U.S. 544, 570 (2007)). In oth
words, the pleading must contain “more than labels and conclusions”; the “[flatdgalti@ins mus
be enough to raise a right to relief above a speculative ld&v@kettic Props. East, LLC v. Marcus
Millichap Co, 751 F.3d 990, 995 (9th Cir. 2014) (quotifgombly 550 U.S. at 555).A claim has
facial plausibility when the plaintiff pleads factual contérat allows the court to draw the reasond

inference that the defendant is liable for the misconduct alledgloll, 556 U.S. at 678A Rule

12(b)(6)“[d] ismissal can be based on the lack of a cognizable legal theory or the absendeerits

factsalleged under a cognizable legal thebBalistreri v. Pacifica Police Dep'901 F.2d 696, 69
(9th Cir. 1988).
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IV.  DISCUSSION
DPHSS Defendantput forth two arguments why Joseph’s due process claim shol
dismissed. First, thegrgue that Joseph has failed to state a claim against them for procedu

process violations because he has alternative state remedies. (Memo at 7, HC8&INoSecond

they assert thdte has failed to state a due process claim specifically adeefstdants Rabago and

Nadeau because he has not alleged that they were responsible for issuing tead¥&l. id.)
a. Available PostdeprivationRemedies
DPHSS Defendants’ first argument is that there i€agnizabledue process claim becad
Joseph has available postdeprivation state remedies. (Motion at 9.) This argugnemnded in the
Supreme Court’s decisions Rarratt v. Taylor 451 U.S. 527 (198X pverruled on other grounds
Daniels v. Williams474 U.S. 327 (1986)) artdudson v. Palmer468 U.S. 517 (1984), as applied
the Ninth Circuit inRaditch v. United State829 F.2d 478 (8tCir. 1991) (Motion at 9-10, ECF N

118-1;Reply at 6, ECF No. 130.) Joseph counters that the availability of adequiteppioation

remedies does not bar his due process claim becaudeatrett/Hudsonrule is not the correc

standard; instead, the Court should apply theaesbuncedy the Supreme Court idiinermon v
Burch 494 U.S. 113 (199(nd applied by the NihtCircuit inZimmerman v. City of Oaklan@55
F.3d 734 (9th Cir. 2001). (Opp’n at 5-6CE No. 120.)

In ParrattandHudson the Supreme Court held thahdercertain circumstances, a meaning
postdeprivation remedy is sufficiedtie process. Both cases involved the deprivation of prope
prison guards. IfParratt, a prisoner claimed that prison officials violated due process by negli

losing a package mailed to him. 451 U.S. at 529. The Court found a deprivation of property

5
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that existing state tort remedies tha prisoner could have used provided a means for redress
deprivation and were sufficient to satisfy the requirement of due protegssat 543-44.
Postdeprivation remedies provide due process wherifnot only impracticable, but impossible,
provide a meaningful hearing before the deprivatitsh.at 541. Prison officials cannot predict wh
they are going to lose a package in the mailroom and therefore cannot provideregfuehaaring
before the loss occursd. Subsequently, itHudson the Court extended this rule to the intentig
deprivation of property by a prison guard, because the “state can no more anticipaiateoidng
advance the random and unauthorized intentional condut$s efmployees than it can anticips
similar negligent conduct.” 468 U.S. at 533.

Joseph argues that postdeprivation process is sufficient only in limited cirogasstauch
as when the conduct is random, unpredictable and unautherezedi that in thee situations wher
the state can feasibly provide predeprivation process, it must do so. (OppT &titing Shingault
v. Hawks 782 F.3d 1053, 1058, (9th Cir. 2015)). Instead of applyingPtreatt/Hudsondoctrine,
Joseph urgethe Court touse the standard establishedinermon v. Burchin Zinermon the plaintiff
sued officials at a state mental health treatment center for depriving him tyf Vilidwout due proces
by admitting him as a voluntary patient when he lacked the capacity to consenadonigsion an
the officials knew or should have known he was incompetent. 494 U.S 451 The officials argue
that, underParratt andHudson the plaintiff had failed to state a claim because he only alleg
random, unauthorized violation of the law and he had an adequate postdeprivation tort ietrag
115. The Court rejected this argument, finding that postdeprivation remedies werdio@nsufue

process because (1) the deprivation was not unpredictable, (2) predeprivatiesspwas Nnd
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impossible, and (3) the officials’ conduct was not unauthorize@t 136-38. First, it is foreseeab
that a person requesting mental health treatment might not be competent tdayived consen
and any erroneous deprivation would acatia specific and predictable point in the admission pro
Id. at 136. Second, unlike iRarratt or Hudson where it would have been absurd to sugge

predeprivation hearing before an officer mistakenly loses a package oonglailestroys propsy,

e

[

CessS.

st a

this deprivation could have been avoided ifgteehad provided for additional procedures at the time

of admissionld. at 137. Finally, the officials i@dinermonwere authorized to admit mental patie

and had a duty to set up procedural safeguards against unlawful confinéthahis38. Their conduc¢

was unauthorized only in that it was an abuse of positiofor these reasons, the Court held tha
officials “cannot escape § 1983 liability by characterizing their conductrasdom, unauthorizec
violation . . . which the State was not in a position to predict or avert, so that albtespfplaintiff]
could possibly be due is a postdeprivation damages remledy.”

Guam law providefor procedures governing the processing of CSRs. Pursuant to 9 (
67.305(a), “[b]efore denying, suspending, revoking or refusing to remegistration, DPHSS sha
save upon the applicant or registrant an ordesitow cause why registration should not be der
suspended or revoked,thie renewal refused.” However, “[iJn case of a reftsaknew a registratior
the order mudibe] served not later than thirty (B8ays before expiration of the registratiold. This
second requirement has the unfortunate consequence of allowing a registrant td rempmbesible
for DPHSS to timely serve the order to show cause required to refuse alrdmetiling that
application less than 30 days prior to the expiration of his current CSR cenbificatnis is exactly

what happened hereJoseph filed his renewal five days before the expiration date and then a
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untimeliness when DPHSS Defendants attempted to provide predeprivation pndbestorm of ar
order to show cause hearing. It is not lost on Defendants or the Court that Joseplul tinearezy
process he now argues he was owed. How®efendants could have issued an order to show ¢
to suspend or revoke Joseph’s newly renewed CSR instead of simply refusing totelease i
DPHSS Defendants argue thBarratt/Hudson applies here because either (1) DPH
Defendants failed to follow the procedures or (2) there was no procedure and DPteSGabis
lacked the authority and discretion to issue the renewal. (Reply at 10.) Ivithlajed existing
proceduresthey arguehis case “falls squarely in the rule pronouncedPhyratt andHudson” (Id.)

Alternatively, if there is no procedure and they have not been granted the legal aatitbdigcretior

rause

1SS

Il

to effect the deprivation, then thejaim theywere in no position to provide any predeprivation

process and the third factor inermonis not met. id.) Josephcounters thatas inZinermon the
deprivationherewas not random, unpredictable or unauthorized. (Opp’'n at 7-8.)

The Court agreethat theZinermonstandard is applicable helférst, this type ofdeprivation|
would predictably take place at a specific point in the preeafier an application is made for a C§
Second, it would not be impossible to provide predeprivation prbeessarratt/Hudsondealt with
the absurdity of asking the State to provide a hearing before an event that it woufzbbsilie tg

predict. As inZinermon here “there is nothing absurd in suggesting that, had the State limitg

guided [Defendants’] power . . . the dimation might have been avertedinermon 494 U.S. at 137.

Finally, DPHSS Defendants had the authority to issuspend, revoker refuse to reneWCSRs, as
well asthe authority to adopt rules governing registration pro&s=O GCA §867.305(a); IGCA §

67.302(a) (“A person who manufactures, distributes or dispenses a controlled subgtancguam

8
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. shall obtain annually eegistration issued by DPHSS in accordance with rules adopte
DPHSS") (emphasis added\While the Defendants were nauthorized to refuse to release
approved CSR, it does not follow that their conduct was “unauthorized” in the sens$e tteatrt is

used inParratt, Hudson andZinermon The“deprivation here is ‘unauthorized’ only in the sense

d by

that

it was not an actanctioned by state lawut, instead, was a ‘depriv[ation] of constitutional rights ...

by an official’s abuse of his positidrzinermon 494 U.S. at 138.

Applying Zinermon the Courfindsthat Joseph has alleged sufficient facts to statawsible
procedural due process claim under a cognizable legal thEweyefore, he Court does not need
reachthe question othe adequacy of the availalgestdeprivatiomemedies.

b. Integral Participants

DPHSS Defendantasserthat Joseph has not stated airol against Defendants Rabago
Nadeau because he does not allege that they were responsible for issuing the é€%dr.afML1.
Defendants argue that, becaaskie process claim against Rabago and Nadeau requires that t
decisionmaking authority, the complaint does not state a plausible claim against thos
Defendants.Ifl. at 15.) Joseph counters that all DPHSS Defendants were integral participaet
deprivation of his right to due process and therefore can be held liableSeulien1983. (Opp’'n a
8.)

“A person'subjects another to the deprivation of a constitutional right, within the meani
section 1983;if he does an affirmative act, participates in another's affirmative actsnits
perform an act which he is legally required to do that causes the deprivation bfoemelaint is

made.” Preschooler Il v. Clark Cnty. Sch. Bd. of T#79 F.3d 1175, 118®th Cir. 2007)quoting
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Johnson v. Duffy588 F.3d 740, 7434 (9th Cir. 1978))" The requisite causal connection may
established when an official sets in motionsaries of acts by others which the actor know
reasonably should know would cause others to ihflicinstitutional harms Id. The “integral
participant” rule “extens liability to those actors who were integral participants in the constitu
violation, even if they did not directly engage in the unconstitutional conduct them’sélepgins v,
Bonvicing 573 F.3d 752, 770 (9th Cir. 2009). On a motion to disrmhigsgourt must determine if tk
complaint plausibly alleges that each defendant was an integral partitgpahe constitutiong
violation. Keates v. Koile883 F.3d 1228, 1242 (9th Cir. 2018).

Here, it isquiteplausible that Nadeau was an integral participant in the issuance of -ad3]
the DEHAdministrator his signature is on both the certificate and the Order to Show Cause
Exs. 1 and 3, ECF No. 1ibat 1, 34.) As to Rabago, Joseph alleges that she participated
collective decisionmakg to refuse to release his CSR. (SAC 1 19, 28.) He also alleges that,
of releasing the CSR, Rabago contacted Abrams, who instructed her notde itelek | 24.)Rabaga
argues these allegations are insufficient &maol speculative to showhat she was an integn
participant. (Reply at 17.)

To determine if a complaint plausibly alleges integral participationtitieg and degree ¢

involvement are important factorSee Keates883 F.3d at 1242 (finding that plausible claim

integral participation against officials who collaborated in the issuance wipatary custody notice

but not against a supervisor who was merely alleged to be involved in the investigatiarciad
worker who sent a letter after the state took custody of the cliddrause vicarious liability i

inapplicable to 81983 suits, ‘a plaintiff must plead that each Goverrofierial defendant, throug
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the official’'s own individual actions, has violated the Constitutiold.”(quotinglgbal, 556 U.S. a

676). There is also support for allowing allegations against officials who actpagljcipate in the

enforcement of a decision they know or have reason to know deprives the plaintiff of leis

constitutional rightsSeeMacias v. Filippinj 2018 WL 226423 at *9-10 (E.D. Cal. May 172018)

(plaintiff sufficiently alleged a due process violation against a deputy niooced an indefinite ban

of a parent from a school campus because the deputy’s extensive training was entfegthtat ihe
was aware of a tday cap on bans; it was immaterial that the deputy was not the official resp
for providing a hearing to the pareritere, Joseph allegdsat Rabago was involved in tleprivation
startingfrom the processing of the renewal application, that she was the persamtvallyg contacted
Defendant Abramsifterthe CSR was renewed and ready for pickup, and that she took part
continuingdecision to refuse to release the C8Rn after the Board’s ruling was stayed by

Superior Court of Guan{SAC 1119, 24, 28.)

Defendants argue that this case is analogo8sitset v. Button810 F.3d 609 (9th Cir. 2015).

174

or h

onsibl

in the

the

N—r

There, the court found thablice officers who assisted in removing two children from their home

without a warrant pursuant to a protectousstody determinatiomadeby Department of Huma
Servicexaseworkers were not integral participants because they did not particigegeinmderlying
determination. 810 F.3d at 648. They had no input in the decision and were not expected to
the legality of the decision made by an entirely separate agency beforagérout.d. at 619-20.

DPHSS Defendants assert that similaryénthe decision not to release the CSR was made |

n

verify

)y the

Office of the Attorney General, not DPHSS. (Reply at18B) Therefore, the DPHSS Defendants

could not be integral participants in the decision, which was made by Defendant Abramsréq
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simply following his instructionsThis argument is unpersuasive. First, unlike the police office
Sjurset the DPHSS Defendants had the legal authority to make the decision regaedi®iR. Seed
GCA 8§ 67.302 (DPHSS shall issue annual registrations in accordance with adegts).The fact

that they turned to the Attorney General’s Office for adyareeven instructions), regardless of

level of deference such advice might typically receive, does not strip thédmioresponsibilities

under the lawSecond,Joseph alleges collaboration and discussions betwe®&®PHES Defendant
and the Attorney General’s Officegarding the refusal to release the C&Ractor that was missir]
in Sjurset (SAC 1 24-26.)

Taking all weltpleaded factual allegations as true and construing them in the light
favorable to Joseph, it is plausible that Rabago and Nadewauintegral participantis the making
of thedecision not to releadas CSR, as well the enforcement of tlolgcision despite the fact th
they knew that there was no valid basis for the refdda. complaint here contains “more than
unadorned, thelefendant-unlawfulljparmedme accusation.”lgbal, 556 U.S. at 678 (quotin
Twombly 550 U.S. at 555). Joseph makes factual allegations about the Defendants’ conduct
rise to a plausible inferen@l threeDPHSSDefendants deprived Joseph of his CSR without
process Therefore, Joseph’s procedural due process dwisufficiently pleadagainstall DPHSS
Defendantgo survive a 12(b)(6) motion to dismiss.

V. CONCLUSION

For the reasons set forth above, the Court DENIES DPHSS Defendants’ Mobasntiss

Joseph’s procedural due process clagoause (1) the availability of postdeprivatremedies doe

not bar aSection1983 claim fora due process violatiothat is not random, unpredictable, a
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unauthorizedand (2) Joseph has alleged sufficiptausible facts to support his claim that Nadeau
and Rabago were integral participants in the deprivation of his CSR.

Tothe degree that Joseph appears to bring a substantive due process claim, DPHSSBt®efenda
are correct that this Court dismissed that claim with prejudice. (Memo. at 16) (Aitegded
Decision and Order at 24, ECF No. 11Bherefore, Joseph’s claim may proceed as a procedural due
process claim only.

IT IS SO ORDERED thi2ndday ofApril, 2019.

Y ptllos—

RAMONA V. MGLONA
Designatedludge
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