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ation of Teachers v. Cruz, et al.

IN THE DISTRICT COURT OF GUAM

GUAM FEDERATION OF TEACHERS CIVIL CASE NO.15-00003

Plaintiff,
V. MEMORANDUM DECISION

AND ORDER GRANTING

LISA BAZA CRUZ, GAYLE HENDRICKS, DEFENDANTS’ MOTION TO DISMISS

MICHELLE SANTOS, and ELIZABETH
ICHIHARA-ROSARIO, in their official
capacities as Commissioners of the Guam
Commission for Educator Certification,

Defendang.
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l. INTRODUCTION

Complaint (ECF No. 8)GFT asserts that the new rules violate their members’ First Amen

of dueprocess rights (Count 3s well as the Organic Act’'s mandate that teacher discipl

Rules are unlawful and an injunction dheir enforcement (Count 4)Defendants a
commissioners of the Guam Commission for Educator Certification (collectivily
Commissionery.

Before theCourt is Defendants’ Motion to Dismiss Plaintiffs Amended Complaint

Declaratory and Injunctive Relief (ECF No. 11), on grounds that the Court lacks subjéet

Dock

certificates— be “decertified”— for a broad range of “immoral conductli the Amended

effected through a civil service merit system (CouniGHT seeks a declaration that tGaianm

Doc. 24

The Guam Federation of Teachers F&) challenges the constitutionality of the ngwly
enacted Guam Rules Governing the Standards of Professional Conduct for Guam Educators

(“GuamRules”), P.L. 32236 (2015). Under th&uamRules, teachers may lose their teaching

dment

right of free speech (Count 1) atieFourteenth Amendment and Guam Organic Act’s guarantees
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jurisdictionand that the GTF has failed to state a claim, under Rule 12(b)(1) and (6) of tred §

Rules of Civil Procedurélhe motion is supported by a declaration of Lea Santos (ECF No|

Plaintiff Guam Federation of Teachers (“GFT”) has filed an opposition (EOF 16),
accompanied by an affidavit of Timothy Fedenko (ECF No. 17), and Defendamstdiledva
reply (ECF No. 20). The Court has considered all the papers and finds the motion afgpfop
disposition without a hearing. For the reasons statednhdéhe motion will be GRANTED
without prejudice and with leave to amend.
Il. LEGAL STANDARD
A challenge to Article 11l standing is properly raised in a motion for ld&ubject matter
jurisdictionunder Rule 12(b)(1) of the Federal Rules of Civil Proced/Vhite v. Lee227 F.3d
1214, 1242 (9th Cir. 2000). Such challenges can be either facial or fédtéafacial challenge
asserts that the allegations in the complaint, even if true, “are insnffan their face to invokg
federal jurisdiction.”S&de Air for Everyone v. MeyeB73 F.3d 1035, 1039 (9th Cir. 2004).
contrast, in a factual challenge the movant relies on extrinsic evidencewthslisubject matte
jurisdiction is lackingld. The court may consider evidence beyond the complaigstuve a
factual challenge without converting the motion to dismiss to a motion for summgrgeat
Id. Once the movant has submitted affidavits or other extrinsic evidence to supacita
attack, the opposing party may furnish such evidence to meet its burden of establisleiciy
matter jurisdictionSavage v. Glendale Union High School, Dist. No., 333 F.3d 1036, 103

n.2 (9th Cir. 2003). If the factual issues also go to the merits of the claineputtieshould apply

Feder

14).

=.

A\1”4

In

-

subj

the same standard assummary judgment motion and dismiss only if no material facts are in

dispute and the movant “is entitled to prevail as a matter of laugustine v. United State&)4

F.2d 1074, 1077 (9th Cir. 1983).
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Standing is a “necessary component” of subject mattesdiction under Article Il of
the ConstitutionIn re Palmdale Hills Prop., LLC§54 F.3d 868, 873 (9th Cir. 2011). To ha

Article 11l standing, a plaintiff must have suffered an “injury in facttls fairly traceable to th

defendant’s conduct and can be remedied by a favorable court decigamyv. Defenders of

Wildlife, 504 U.S. 555, 5681 (1992). An injury in fact is “an invasion of a legally protec
interest which is (a) concrete and particularized, and (b) actual or immnurdonjetural or
hypothetical.”ld. (internal quotation marks and citations omitted). Where an injury in fac
not yet occurred, plaintiffs must show that they face “a realistic dangersteirsing a direct
injury as a result of the statute’s operation oostdment.”Thomas v. Anchorage Equal Righ
Comm’n,220 F.3d 1134, 1139 (9th Cir. 1999) (quotBabbitt v. United Farm Workers Nat
Union, 442 U.S. 289, 298 (1979)).

Under Rule 12(b)(6), a complaint must be dismissed if it fails to state a claim hpdn
relief can be granted. On a Rule 12(b)(6) motion, all-pieladed factual allegations are tak
as trueHebbe v. Pliler627 F.3d 338, 3442 (9th Cir. 2010). Although a complaint does 1
need “detailed factual allegations, . . . a plaintiff's obligation to provide the grounds
entitlement to relief requires more than labels and conclusions, and a farnegitation of the
elements of a cause of action will not doBell Atlantic Corp. v. Twombhg50 U.S. 544, 555
(2007) (citations and internal quotation marks omitted). Legal conclusions coucfesduas
allegations do not sufficéshcroft v. Igbals56 U.S. 662, 678 (2009). The claim to relief m

contain sufficient welpleaded facts to be “plausible on its facéwombly,550 U.S. at570

(2007). A claim is facially plausible “when the plaintiff pleads factuaitent that allows the

court to draw the reasonable inference that the defendant is liable for tondust alleged.’

Igbal, 556 U.S. at 678. The purpose of this standard is “to give fair notice and to ena
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opposing party to defend itself effectively[,]” and to ensure “that it is notruafaequire the
opposing party to be subjected to the expense of discovery and continued litigataony.
Bacca,652 F.3d 1202, 1216 (9th Cir. 2011).

1. DISCUSSION

A. DoesGFT LackStanding to Sue on Counts 2 and 3?

1. Arguments of the Parties
The Commissioners assert ti@ET lacks standing to bring the megystem and due
process claims because none of its members have suffered an actual inpatyan dre in
imminent danger of suffering such an injury. (MTD, pp 14-17.) In support, they have sub

an affidavit of Lea Santos, the Commission’s executive director aadthorized custodian d

record for the Commission, in which she states that no GovGuam educators havebeifiede

by the Commission and that “[tlhere are no ongoing or pending disciplinary pnoge&difore
the Commission.” (Santos Decl., p. 2.) The Commissioners cite to a 2011 Guam Supren
decision finding that “[t]hgossibility of an ethics prosecution [by the bar association ags
attorney], unsubstantiated by any proof and/or by any actual ethics prosecuéiofinigiry’
which is too ‘hypothetical’ or conjectural’ to convey standing” to the plainB&#ople v.
Tennesser?011 Guam 2 § 22 (original emphasis).

In opposition,GFT asserts that it has standing because its members have “reas

concerns over the chilling effect PL-236 has on their speech and conduct.” (Opp'n 4.

Friends of the Eartlnc. v. Laidlaw Envtl. Servs. (TOC), Inan environmental organization had

standing to sue a company thatthiarged pollutants into a rivatfidavits showed that membe
had “reasonable concerns about the effects of those discharges” which “directdatifieste

affiants’ recreational, aesthetic, armbromic interests.” 528 U.S. 16I83-84 (200Q)Timothy

mitted
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Fedenko a school librarian anGFTs president, has sworn out an affidavit stating that h
“concerned with the impact the public law has on my ability to select books for cany]il
because some selections mighteyate a complaint and trigger the decertification process ¢
32-236.” (Fedenko Affidavit § 4.) Fedenko further asserts @fal’s teacher members worr
about the nevuamRules’ impact on their ability “to exercise their free speech rights on s
meda” (1 5), “to be open and public about their romantic relationships with members aofntiag
sex” (1 6), and on “conduct in their private lives” that may become public and exposéot]
discipline under the Rules (1 7).
2. Analysis
GFTlacks standing to bring dygrocess and merisystem challenges to tlBam Rules

because it has not shown an injury in fact. It is undisputed that no disciplinary procesber

GuamRules is pending or has taken place, anGR® member has been decertified pursuant t

the GuamRules. Thus, there is no “actual” injury owing to a process unlawful unde
Constitution or the Organic AcGFT does not claim that the Commissioners have threat
action under th&uam Rules against any member because of any particalduao The injury
asserted b¥sFT is purely to its members’ First Amendment rights, in that teachers’ prots
speech and conduct have been chilled by P.4232 GFT comes close to admitting as mud
“Plaintiffs seek relief not merely from @otential future investigation by the Commission, Q
from thereal and immediateffect PL 32236 is having on their speech and conduct.” Opp
(original emphasis).

Friends of the Earthdoesna help GFT. In that case,he injury to the association’
members fron pollutants that had been emitted by the defendant was not hypothetic

concrete and real. Members’ testimony and affidavits established thadtusyly had to stoy
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walking by the river and fishing in it because it had become contamiatedds of the Earth
528 U.S. at 181-82.

In its OppositionGFT confuses the standing analysis of the procedural claims (col
and 3) with that of its First Amendment claim (count 1). The fact that “the igeakshe
Plaintiff's case [is] in the First Amendmt” (Opp’n, p. 4) doesn’t mean that First Amendm
standing is sufficient to confer standing on all claims. Standing must be proversg#ct to
each claim, according to whether “the constitutional or statutory pravasionhich the claim
rests can & understood as granting persons in the plaintiff's position a right to judicedlrg
Warth v. Seldind22 U.S. 490, 500 (1975). First Amendment challenges have a lower thré
for establishing standing than other claimsldapez v. Candael&30 F3d 775, 781 (9th Cir
2000). However, aplaintiff cannot bootstrap a procedural due process claim onto a
Amendment claimAss’n of Nat'l Advertisers, Inc. v. FT665 F.2d 237, 239 (2nd Cir. 1977)

No Federation member is currently facing a discalynproceeding under P.L. 236,

nts 2

ent

bshold

First

and no such action has been threatened by the Commission. Until such a proceedieigoesmnm

or is imminent, n&FT members argeing deprived aheirrights to an adversaction procedurs

under the merit system or threag¢el with the loss of their property rights in their teaching

certification. For these reasoi@f-T lacks Article 11l standingo bring Counts 2 and 3.

B. CanGFT Maintain aClaim in Count 1 that P.L. 32-23@&é€&ially Violates the Firs
Amendment?

1. Arguments of the Parties

—

In Count 1,GFT claims that P.L. 3236 is facially vague and overbroad in that it chjlls

a substantial amount of protected speech, in violation of the First Amendment. (FAC 11 {
The newGuam Rules prohibit a broad range of “unethical conduct” and would allow

Commission to suspend or revoke a teacher’s certification for “gross ifiyio(Rules 8

6

58-69.)

the
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6.01.4), “any behavior or conduct detrimental to the health, welfare, discipline, and wio
students” (Rules § 4.09.1), or “conduct done knowingly contrary to justice, honesty of
morals” (Rules § 3.13.25FT asserts that such legal conduct as having a baby out of weg
public intoxication or smoking, practicing nonviolent civil disoleede, and applying to marr
a person of the same sex would violate the Rules. (FAC 11 52-58.)

The Commissioners deny that P.L-326 is facially vague and overbroad. (MTD, f
17-24.) As to overbreadth, they maintain that the doomsday scef@fibsias described ar
hypothetical and merely speculative, and that there is no realisticrdhagiehe Commissiof
would proceed against a teacher for such conduct. (MTD, pfA918They assert that much
the conduct (e.g., public smoking) is not speech and therefore not constitutionabtguoAs
to vagueness, they point out that that Rules define the allegedly vague tgnsg
“intemperance,” 8§ 3.11, and “immoral conduct,” 8 3.09), and specify the acts that con
unethical conduct (88 4.64.10). They assert that courts have been justifiably leery of fg
challenges where the chilling effect of broad statutory languagey,ifsamery small in relation
to the statute’s legitimate aim to regulate professions. (MTD, pi2422B

2. Analysis

Before deciding the substantive issue, the Court must satisfy itseBfidtas standing
to bring a facial challenge to P.L.-236! A facial challenge to a law on First Amendment r¢
speech grounds “is proper only if the statute by its terms seeks to regudkés svords of

patently expressive or communicative conduct, such as picketing or handbillintheosiatute

L1t is undisputedhatGFT has “associational standing” to sue on behalf of its memBeesFriends of
the Earth,528 U.S. at 181 (“An association has standing to Buigon behalf of its members when i
members would otherwise have standing to sue in their own rightténests at stake are germane t(
organization's purpose, and neither the claim asserted nor the relief regagqatees the participation
individual members in the lawsuit.”).
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significantly restricts opportunities for expressio."Or. Barter Fair v. Jackson Cnty., 0872

F.3d 1128, 1135 (9th Cir. 2004. plaintiff may establish standing to bring a {geforcement
First Amendment challenge to a statute by demonstrating “a realistic dasgstamning a direc
injury as a result of the statute’s operation or enforcem@&aijbitt v. United Farm Worker
Nat’l Union, 442 U.S. 289, 298 (1979), or “an actual and Malinded fear that the law will b
enforced against themVirginia v. Am. Booksellers Ass’n, Ind34 U.S. 383, 393 (1988). Th

testto show a “realistic dangeis whether (1) plaintiff has l@lged a concrete intent to engage

constitutionally protected conduct, (2) the conduct is proscribed by statute, and (3 the

credible threat of prosecutiohopez,630 F.3dat 785 (citingBabbit). The threat of advers
action must be “specific and credibléd” at 781. The “mere existence of a statute” is not end
to create an injury; the threat of “imminent prosecution” must be “genuinEh$imas v.
Anchorage Equal Rights Comm220 F.3d 1134, 1139 (9th Cir. 1999) (finding no standing
landlords to challenge housing laws prohibiting discrimination on basis of marital, sthtere
no complaint had been filed against them and no investigation had been initiated). A
evaluating the genuineness of a claimed threat “look[s] to whethplaingéiffs have articulated
a concrete plan to violate the law in question, whether the prosecuting authoritie
communicated a specific warning or threat to initiate proceedings, and tbey lo$tpast
prosecution or enforcement under the challengfatute.”ld. (internal quotations marks ar]
citation omitted).

GFT has not articulated a concrete plan of its membership to engage in protected
or conduct that violates ti&uam Rules. This becomes apparent when each threat alleged
complairt and the Fedenko affidavit is examined.
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“Having a baby out of wedlock violates the statute (83.13.2).” (Compl. § 52.
Guam Rules allow the suspension or revocation of a teacher’s certificatio
“unethical conduct,” including the commission tdny crime involving moral
turpitude[.]” (Rules § 4.01.Moral turpitude includes “[clonduct done knowing
contrary to justice, honesty or good morals and endangers the health, welfare
or education of any student.” (Rules § 3.13.R.)seems fair to assume tha
intentionally or no, some unmarried teacher is likely to have a baby in the near
It is pure speculation, howevéehat the Commission might consider tbhaditionto

be contrary to good morals and a danger to students’ educatiovetfare.GFT has
not alleged that the Commissioners have made angnstatsto that effect or
threatenedhction against such a teacher. Moreover, even if the Commission w
regard having a baby out of wedlock to be immoral beha@8&il has not allged

that it is acrime. There is no basis to believe that under &wamRules a teache

could be decertified for becoming a single mother.

Even if there weresuch a basis, how is having a baby out of wedlock expre
conduct? For conduct to come under fspeech protection, the person engagin
must intend it to communicate a message, and it must, in context, “reasong
understood by the viewer to be commurii@at Clark v. Community for Creativ
Non-iolence, 468 U.S. 288, 294 (1984) (assuming without deciding that over]
sleeping in park, in connection with demonstration on plight of homeless pers
expressive conduct). It is hard to imagine a mother having a baby out of wedl
order to “send a message,” or the context in whitlers might reasonably view th

as doing soRegulatingthe private conduct of having a baby out of wedlotky
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violate the Fourteenth Amendmestsubstantive duprocessights, but thais not

how the complaint has been pled: the-guecess claim in Count 3 is as to teache

propertyrightin their teaching certificate.

“Engaging in social activities that include intoxication by some of the particip
violates the statute (8 4.09.1).” (Compl. { 53.) Unethical conduct includes *
behavior or conduct detrimental to the health, welfare, discipline, or morg
studens[.]” (Rules 8§ 4.09.1.) Getting drunk at parties is hardly expressive ac
protected by the First Amendme®ee Suber v. Guint@02 F. Supp. 2d 591, 60
(E.D. Pa. 2012). Again, other constitutionally protecaigtits may be affected, bd

GFT has not pled them.

“Smoking in public violates this statute (84.09.1).” (Compl. 1 54.) Plaintiffs hatv¢
alleged a context in which a teacher would smoke in public to make a stats

Without context, iis not expressive conduct.

“Smoking in a private home ifront of students violates this statute (84.09.1).

(Compl. § 55.)Still, there isnot enoughcontextto generate an intention 1

communicate a message.

“Supporting or practicing newuiolent civil disobedience violates this statu

(84.09.1).” As the Commissioners acknowledge in their motion (p. 20), thatg

ants

[a]ny
Is of
tivity
5

It

14

e NO

pment.

te

is

least a possibility of protected speech when one expresses support for civil

disobedienceWhite v. Lee227 F.3d 1214, 1228 (9th Cir. 2000) (“Peaceful spe
even speech that urges civil disolssdie, is fully protected by the Fir

Amendment.”). However, 8§ 4.09.1 of tkiamRules desnot say that supportin
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The material in Timothy Fedenko’s affidavit, submitted G¥T together with the

opposition brief, doesa change the outcome. Fedenko, a school librarian serviGfas

ability to be open and public about their romantic relationships with members of the @

(or even practicing) newmiolent civil disobedience would constitute detrimen
conduct. The threat is not specific and credible. No teacher has announced {
advocate civil disobedience and been warned by the Commission that such

would be actionable under the Rules.

“A gay teacher seeking a marriage license in Guam violates this {&8e09.1 &
6.01.4).” (Compl. § 57.) Rules § 6.01.4 makes a teacher subject to discipline i
she “[h]as been guilty of gross immorality or an act involving moral turpitubiee”
Guam Rules do not expressly condemn seseg relationships or marriag&he

Supreme Court has determined that samecouples have a constitutional right
marry,Obergefell v. Hodges, U.S. , 135 S.Ct. 2584 (2015)may be presume
that state officials wilenforce this provision, which on its face does not tasgete

sex couplesjn a mannerconsistent withthe Constitution as announcdy the

Supreme Court.

“Keeping a child’s noremergency confidential information from a parent at
request of the child violates this statute (83.13.2).” (Compl. 1 58.) This allegalso
to establish standing for the same reasons that the allegation the Rulesrtesepk
mothers fails. lis not expressive conduct, not defined as morally turpitudinous

not alleged to be a crime.

president, asserts that some GFT members “are worried over the impactB6& Bas on their
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sex.” (Fedenko Affidavit § 6.) This worry is much broader than the concern overssan
marriageraised in the Amended Complaint. But even if we takéféice value, on what concre
basis are teachers worried that the Commissiomdisconstrue sameex relationships a
unethical conduct and try to use theamRules to decertify openly gay teachers? The Amer]
Complaint and the affidavit do not s&edenko’s other “worries~that members amoncerned
aboutthe impact of P.L. 3236 on “their ability to exercise their free speech rights on sq
media” (1 5) and “any conduct in their private lives that, if published through speggit,be
considered unprofessional’are inchoate and purely speculative.

Fedenko attests to only one impact that the &wam Rules might have on hin
personally: “my ability to select books for our library, because some ofetbetisns might
generate a complaint and gy the decertification process of PL 32-236” (1 4). This conce
nowhere in the Amended Complaint, and thus not properly before the Court on a motion
dismiss Marder v. Lopez450 F.3d 445, 448 (9th Cir. 2006) (“Generally, the scope of resre
a motion to dismiss for failure to state a claim is limited to the contents of the compl&weri)
so, it demonstrates a commaefect ofGFT’s pleading, whiclalleges only a generalized chillin
of speech and then offers up each educator’s personal nightmare enforceneerd,seghout
any facts that show a realistic danger of it occurring. Assuming for the sakgument that 3

school librarian’s book selections may be expressive conduct, what books was Fedenko |

to buy for his library which he now, after the enactment of P.1232 has decided to foregq~

Why did he think purchasing those books might subject him to discipline? The Court has 1
from which to determine whether the threat Fedenko feel&timnRules pose to hidecision
makingis a credible one.
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The threats thaBFTs members feel from P.L. 3236 to their ability to conduct the
lives freely are merely speculative and hypothetical. Except for lspeesupport of civil
disobedienceGFT has not pleadean intent to engage in expressive conduct that is protects
the First AmendmenGFT has made no showing, taking all weled facts as true, that the ng
law prohibits the conduct in which they wish to engage and that the Commission would
law to suspend or revoke an educator’s certification. For these reasons, it ladksgsta bring
a preenforcement First Amendment actiand Count Imustbe dismissed.

This conclusion in no way denies the legitimacy of the teachers’ concerngawh
repoters are littered with cases where school boards fired teachers for “immoralictomak
supposedly set a bad example for studeBte Davison et al.,The Personal Lives an
Professional Responsibilities o2 Educators: OfDuty Conduct as Grounds rfdverse
Employment Actionsl71 Ed. Law Rep. 691 (2003). Common grounds for discipline
included sexual misconducamesexorientation, pregnancy out of wedlock, and alcohol
drug abuseSee, e.g., Fisher v. Snydéi6 F.2d 375 (8th Cir. 1973divorced female teachs
allowed single men to stay in her apartmeht)) v. lowa State Bd. of Public Instructid2il 6
N.W.2d 339 (lowa 1974) (adulteryBertolini v. Whitehall City School Dist. Bd. of Edut39
Ohio App. 3d 595 (2000) (superintendent hired a woman with whom he was having an ad\
affair); Glover v. Williamsburg Local School Dist. Bd. of Ed@6.F. Supp. 2d 1160 (S.D. Oh
1998) (sexual orientation§very v. Homewood City Bd. of Edug74 F.2d 337 (5th Cir. 1982
(pregnancy out of wedlockRd. of Educof Hopkins Cnty. WWood,717 S.W.2d 837 (Ky. 1986
(smoking marijuana off campusgith two students)in re Termination ofKibbe, 128 N.M. 629

(2000) (misdemeanor DUI).
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These cases, though, point up two problems @iE#T’'s Amended Complaint. First, it

alleges injury to educators’ free speech rights, where the real hampis/acy rights most
commonly analyzed under substantive due process. This may be a tactical f8&wEpart.
The jurisdictional threshold for feali challenges to speech restrictions is lower than for fa
challenges to other laws. The Supreme Court has “not recognized an ‘overbreadthéd
outside the limited context of the First Amendmebliited States v. Salerné81 U.S. 739, 745
(1987)(citing Schall v. Martin467 U.S. 253, 268 n.18 (1984)). To prevail on a facial challg
outside the First Amendment context, “the challenger must establish that no seirostances
exists under which the Act would be validd. The law must be “uranstitutional in all its
applications.”"Washington State Grange v. Washington State Republican B&&y).S. 442,
449 (2008). In contrast, a law that restricts protected speech is subject tasttiol/sand the
burden is on the state to show that ldw is narrowly tailored to serve a compelling state inte
Id. at 451. Even in First Amendment cases, though, facial challenges are didfdemause the
rest on speculation, run counter to the principle of judicial restraint, and presuntraryto the
democratic process, that the state will not implement the law in a manner consistethiey
Constitution.ld. at 450-51.

Second, similar laws in other states broadly regulating teachers’ condulet arsl
outside the classroom have not beeraiidated on facial challenges. Laws regulating teach
behavior do not have to “expressly prohibit every imaginable inappropriate ctrydeeichers”
in order to pass constitutional mustéfard v. Hickey996 F.2d 448, 454 (1st Cir. 1993).
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V. CONCLUSION
GFTlacks Article 11l standing to bring any of the three substantive claimgiAttended
Complaint. Count 4 is a claim for injunctive relief stemming from the first three clairds

cannot be maintained independently once the underlJanm€ have been dismissed

Because the Amended Complaint must be dismissed on standing grounds, the Cqurt does

notaddress Defendants’ additional arguments: that P-23824s comptible with Guam’s merit
system;that a faciadue-pocess challeng®tP.L. 32236 must fail; andhat GFT has sued #h
wrong party. (MTD pp. 24-29.)

WHEREFORE Plaintiff GFT's Amended Complaint is DISMISSED without prejudi
with leave to amend no later than 30 days after the issuance of this Decision and Order.

Defendants’ Rquest for Oral Argument (ECF No. 13) is DENIED.
SO ORDERED thigth day ofApril 2016.

JZZ()WW

RAMONA V. MANGLONA
Chief Judge, District of the Northern Mariana
Islands, sitting by designation
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