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Brothers Corp.

THE DISTRICT COURT OF GUAM

CHRISTINA AU, CIVIL CASE NO. 15-00019

Raintiff,

DECISION AND ORDER ON
VS. OBJECTIONS TO MAGISTRATE
JUDGE’S REPORT AND

TSANG BROTHERS CORP., RECOMMENDATION

Defendant.

Before the court is Defendant Tsang Brothéasporation’s (“Tsan@ros.”) Objection tg

Report and Recommendation.See ECF No. 39. The Magistrate Judge’s Report

Recommendation (“Report”) recommends that tosrt deny Tsang Bros.” Motion to Dismi

After reviewing the parties’ submissions, antevant caselaw and ddrity, the court hereb
ACCEPTS in part the conclusions within tiigeport for the reasons stated herein.
. BACKGROUND
A. Procedural History
On June 5, 2015, Au filed a Complaint against TsBngs. seeking compensatory g
punitive damages for Defendant’s violation fgderal and Guam laws prohibiting gen

discrimination. SeeCompl. at 1, ECF No. 1.
1

Counts Three and Four of Plaintiff Christina Au’s (“Au”) Complaint. R & R at 18, ECF Na.

Doc. 54

and

32.

nd

Her
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Count One of the Complaint alleges gendescrimination violation under 42 U.S.C.
2000eet. seq(Title VII of the Civil Rights Act of 1964).See idat 1 1, 37-42. Count Tw
seeks punitive damages pumatto 42 U.S.C. § 1981&See idat 1 43-44. Count Three s
forth a state law gendeliscrimination violatiornpursuant to 22 G.C.A. 8 3302, and Count H
seeks punitive damages for saidlation pursuant to 20 G.C.A. 88 2120 and 22 G.C.A. § 3
Seeidat 1 1, 45-51.

On September 25, 2015, Tsang Bros. filed didfoto Dismiss Counts Three and Four
Au’s Complaint on the basis that she failed to file a timely administrative complaamnt the
completion of Guam Department of Labor's (“GDOldjyiministrative proceedings.SeeMot.
Dismiss at 2, ECF No. 110n October 12, 2015, Au filed her Opposition to the Motiof
Dismiss. SeeOpp’n, ECF No. 16. On October 26, 2015, Defent filed its Reply to Plaintiff’s
Opposition. SeeReply, ECF No. 20

The Motion to Dismiss Counts Three and Four was referredetdagistrate Judge for
Report and Recommendation. After hearing paeties’ argument, the Magistrate Jug
recommends that this court deny Tsang Bidstion. R. &. R. at 18, ECF No. 32.

Tsang Bros. timely filed an Objection toetlReport, to which Au filed a responsi
Memorandum in Support of the RepoBeeECF Nos. 39 and 43.

B. Factual Background

Au was employed by Tsang Bros., a compargt thperates as a construction mate
sales business on Guar8eeCompl. at 11 11, ECF No. 1, 14. Chung Ping Tsang, Au’s hus
was a 20% shareholder in the businessng with other family memberdd. at 1 12-13.

In her Complaint, Au alleges that when Wihgang became presidesf the company if
2012, the environment of Tsang Bros. became candehostile towards her based on her ger|

Id. at 11 23-28.
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On or about February 17, 2014, Au recdizeMemorandum from Wing Tsang terminat
her position as Office Manager with the compaltd.at § 29. Shortly thereafter, she was loc

out of the company and her employment was effectively terminédedt § 31.

Au filed a Charge of Discrimination witthe GDOL based on gender discriminatiorj i

violation of Title VII of the U.SCivil Rights Act of 1964 on July 3, 2014d. at | 6.

During GDOL proceedings on or about Cmo 14, 2014, Tsang Bros. representat
stated that Au “was fired for corigity in theft from the company.”ld. at { 35. Au contend
these statements were untrue, and served asxptet hide the realeason for the terminatio
which was discriminationld.

On December 15, 2014, the Fair Employment RradDffice of the GDOL sent a lett

to Au informing her that it completed inuggtion of her Charge of Discrimination, and

preliminary finding for closure was made dueirisufficient evidence subantiating her claim|

Mot. Dismiss at Ex. B (Letter, Dec. 15, 2014), ECF No. 11-2. The GDOL sent her a Ng
Case Closure on December 23, 2014. Mot. Desnait Ex. C (Not. Case Closure, Dec. ]
2014), ECF No. 11-3.

On March 13, 2015, Au received her statutory 8§-dght to sue letter from the U.
Equal Employment Opportunity Commission, Los Angdbastrict Office. Compl. at § 7, EX. 4
ECF No. 1. This action followed.

I[I. LEGAL STANDARDS

In reviewing a magistrataugilge’s report and recommendstj the district court “sha
make a de novo determination of those portiorth@freport . . . to which objection is made.”
U.S.C. 8 636(b)(1). “[T]he courhay accept, reject, or modify, whole or in part, the finding
or recommendations made by the magistrate judige.”

Federal Rule of Civil Procedure (“FRCP”) b2(6) provides that, in response to a clz
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for relief, a party may assert a defense diltire to state a clai upon which relief can be

granted” by way of motion. FRCP 12(b)(6). Wit a party has sufficiently stated a claim

relief is viewed in light of FRCEB. Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007).

Pursuant to Rule 8, a claim foelief must include “a shortna plain statement of the clai

for

m

showing that the pleader is entitled to relieERCP 8(a)(2). The pleading standard under Rule

8 “does not require detailed fael allegations, but it demands more than an unadorned

defendant-unlawfully-harmed-me accusationAshcroft v. Igbal 556 U.S. 662, 678 (2009)

(internal quotation marks omitted).

“To survive a motion to dismiss, a compkamust contain sufficient factual mattg
accepted as true, to state a claim teefehat is plausible on its face.ld. (citing Twombly 550
U.S. at 570) (internal quotation marks omittedhe court must engage in a two-step proce

to determine the plausibility of a claimd. at 678—79. First, the court must weed out the |

. the-

D
-

dure

egal

conclusions—that is “threadbarecitals of the elements ofcause of action, supported by mere

conclusory statements”—in the pleading tha aot entitled to a presumption of trutid. at

678. Second, the court should pre® the remaining factual allegations are true and determine

whether the claim is plausibléd. at 679.

A claim is facially plausible if “the plaintifpleads factual content that allows the coul
draw the reasonable inference that the defendant is liable for the misconduct alldgati678
(citing Twombly 550 U.S. at 556). The court must “@dran its judicialexperience and commgd
sense” to determine the plausibility of a olagiven the specific context of each cakk.at 679.

[ll. DISCUSSION

A. Introduction.
1. The Underlying Motion to Dismiss.

Tsang Bros. moved to dismiss Au’s claiarssing under Guam law, specifically Cou
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Three and Four of the Complaint for (1) failure to timely file an administrative complaint with

the GDOL under Guam Law, and (2) failure &ek judicial review of GDOL'’s determinatign

that there was no causal connection betweangbader and her termination under Gua

Administrative Adjudication Law (“AAL”). Ma. Dismiss at 3, 5, EE No. 11. Tsang Bros.
argued that the statute of limitations setHoin 22 G.C.A. § 5206, wbh permits a person

claiming to be aggrieved by an unlawful disgnation to file a Complaint with the GDOL

ms

within ninety (90) days of the discriminati, was applicable to her 22 G.C.A. § 3302 gender

discrimination claim. Mot. Dismiss at 4, ECF No. 11.

Au opposed the motion, first arguing that Tgdros. misidentifiedhe legalauthority

that her Third and Fourth claims were predidatipon. Opp’n at 1, ECF No. 16. These clgdims

were brought pursuant to the provisions of Chaptef Title 22 of theGuam Code Annotateq

which specifically addresses only sex and ageridiggation, rather than Chapter 5 of Title 2

)

P.

Opp'n at 1-2, ECF No. 16. Second, Au maingginthat judicial redress for the alleged

employment discrimination is permissible withou¢ theed to resort to available state and |
administrative remedies.Id. at 2. Third, Au contended that the procedures, remedies,
requirements are different for Chapter 5 andaj@ér 3, and that these differences W
contemplated by the legislatureld. at 4-6. Finally, Au stressethat canons of statuto
construction support the interpretation of reading the two ctep@moniously rather thd
voiding the other.Id. at 7-8.

In reply, Tsang Bros. argued that Au’s reasgnifl) was contrary tthe plain languag

of Guam’s statutory scheme and violates ithgari materiadoctrine, (2) failed to conside¢

Guam law’s emphasis on exhaustion of administeattmedies, (3) wa®notrary to the Supren

1 Specifically, her Complaint states that her action is brought pursuant to 42 U.S.C. § 2000e et. s
VII of the Civil Rights Act of 1964), as amended, and pursuant to 22 G.C.A. 88 3302 andS2&@bmpl. at 11,
ECF No. 1.
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Court of Guam’s holding iBarrett-Anderson v. Camach2015 Guam 20, (4) nullified Guam
administrative scheme and GDOL'’s authorityhtindle discriminatory practices in Guam, 4§
(5) disregarded evidence of Au’s attempt toilaherself of Guam’s administrative proce
Reply at 1-2, ECF No. 20.
2. Objection to the Report and Recommendation.
The Report recommends that this coshould deny Tsang Bros.” Motion for ti
following reasons:

1) The administrative provisions of Chapter 5 of Title 22 apply only to
administrative claims brought undeChapter 5 and do not apply to
proceedings commenced under Chapter 3 of Title 22.

2) If the administrative provisions @hapter 5 were found to apply:

(a) Plaintiff has exhausted her admingive remedies by her filing of an
administrative claim with GDOL an@&DOL’s subsequent investigation
and denial of the claim on its meritefendant should not be permitted
to argue a late filing if it was not iginally raised as a defense in the
administrative process; and

(b) Plaintiff's election to first pursue dnfile an administrative remedy with
GDOL coupled with her late filing wddlusory” since the administrative
remedy was already barred by the statute of limitations. She was not
barred, however, from filing this actiaimder an alternative viable theory.

3) The Supreme Court of Guam decisiorBarrett-Anderson vs. Camachioes
not apply to this case.

R. & R. at 18, ECF No. 32.
Tsang Bros. filed an Objection to the Repowthich first contends that the Magistra
Judge failed to focus on the Supreme CourtGafam’s “endorsement of the doctrine

exhaustion of administrative remedies,” eversilmations where the administrative remedie

issue “do not afford a litigant all relief availatileObj. to R. & R. at 1, ECF No. 39. This

endorsement is reinforced by the legislativeemh behind Chapters 3 and 5, which should

2 The Objections incorporates taeyuments presented in its Motion, Reply, and oral argum@its.to R.
&. R. at1, ECF No. 39.
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interpreted in a manner thaermits their congruencdd. at 7-8. Second, éhObjection asserts

that Au’s failure to timely exhaust adminidive remedies renders her discrimination cla

ms

grounded on Guam law untimelyd. at 1. Third, the Objection argues that the Report’s finding

that Tsang Bros.” waived its statute of lintiben defense is unsupported by the law of the N

Circuit. Id. Fourth, the Objection challenges tReport’'s supposed faile to assess both

phases of the GDOL proces$d. at 12-13. Fifth, the Objectiocontests the Report’s findirjg

that the administrative remedies at issue are illusiatyat 13.

inth

Au’s Memorandum in Support of the Report eedites that Tsang Bros. improperly relies

on principles within Chapter 5 in its efforts g¢et Au’s Chapter 3 claims dismissed. Mem

Supp. R. & R. at 1-2, ECF No. 4&dditionally, Au highlights thaturing arguments, the parti

in

S

discussed an election ocdmedies argumentd. at 2-3. Au agrees with the Report’s conclugion

that Chapter 5's remedies were illusory untlee facts of this case due to the statute of

limitations issue, thus pcluding a finding that Au is barrdcbom recovery under Chapter 3 for

electing to avail herself of ¢hremedies of Chapter 3d. at 3, 9-11. Furthermore, Au stresses

that legislatures commonly @ride different avenues of relief for a party aggrieved
employment discrimination and that the Guamdkgure intended Chapters 3 and 5 to be
separately from each othetd. at 4. Finally, Au suggests that this court certify the follow
guestion to the Supreme Cowf Guam: “Does the proceduri@ Chapter 3 exist as 4
independent remedy to the procedure in Chapten&.?4t 3.

This court invited Tsang Bros. to file gosition on Au’s suggestion for a certifi
guestion to the Supreme Court of Guam. OrB&f No. 50. In responge that Order, Tsan
Bros. argued “that there is controlling precedehsihat the Supreme Court of Guam does
have the power to hear this case.” Position Statement at 1, ECF No. 51.

B. The Impact of the Administrative Procedures and Limitations Periods within
Chapter 5 of Title 22 on Aus Claims Arising Under Chapter 3 of Title 22 of the

7
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Guam Code Annotated.

Tsang Bros.” Motion to Dismiss stressed tAats Third and Fourth claims for relief fq
gender discrimination pursuant to 22 G.C.A. 392 and 3304 are timed-barred and mus
dismissed because Au did not file her GDOL commplevithin ninety (90) days her terminatiq
as required b2 G.C.A. § 5206 Mot. Dismiss at 4-5, ECNo. 11. In Opposition, Au argud
that Chapter 5’s limitations requirements, whee broad and address a number of typdg
discrimination, are inapplicable teer Chapter 3 claims. Opp’n at 1-2, ECF No. 16. In her \
resorting to available state afwtal administrative remedies wanot required prior to seekir
judicial redress, and the diffent procedures, remedies, arstjuirements for Chapter 5 a
Chapter 3 supports her view that the Guam lagist “contemplated two ffierent procedures t
remedy claims of employment discriminatiorid. at 2, 4-6.

Chapter 5 of Title 22 of the Guam Code Annotated permits a person to file a cor
with the GDOL, and sets a limitations period for doing so:

A[] person claiming to be aggrieved by alleged unlawful employment practice
or discriminationmayfile with the Department a verified complaint in writing. . .
. No complaint shall be filed after thexpiration of ninety (90) days after the
alleged act of unlawful employmepractice or discrimination.

22 G.C.A. 8 5206 (emphasis added). Discriminatiased on sex, including gender identity g

expression, is included within Chapter 5’s lmr@umeration of unlawfemployment practices;

It shall be an unlawful employment pra or unlawful discrimination:

(a) For any employer to refuse to hire or employ or to bar or discharge from
employment, or otherwise to discriminatgainst any individal in compensation

or in the terms, conditions, or privijes of employment because of rasex
(including gender identity or expressionpge, religion, color, honorably
discharged veteran and military statsesxual orientation, or ancestry . . . .

22 G.C.A. 8§ 5201(a) (second emphasis addedpil&ly, Chapter 3 of Title 22 encompasses
gender discrimination, but unlike Chapter 8gdeesses only age or sex discrimination.

Specifically, section 3302 provides that:

It shall be unlawful for an employer:

DI
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(a) to fail or refuse to hire or to disalge any individual or dterwise discriminate
against any individual withespect to his comperigm, terms, conditions or
privileges of employment becausesoich individual's age or sex . . ..

22 G.C.A. 8 3302. The enforcement mecharfmna plaintiff's claim under 22 G.C.A. § 3302
is through a direct action witherSuperior Court of Guam, ancetle is no mention of using the
administrative procedure within Chapter 5:

(a) Any person alleging a violation of thiShapter may bring a civil action in the

Superior Court for such legal or equitable relief as will effectuate the purposes of
this Chapter.

(b) In any action brought to enforce this Cteapthe court shall have jurisdiction to
grant such legal or equitable relief as may be appropriate to effectuate the
purposes of this Chapter, including without limitation judgments compelling
employment, recovery of attorney feesinstatement or promotion or enforcing
the liability for amounts deemed to be unpaid wages.

22 G.C.A. § 3304.

In this case, Au was effectively terminataad or about February 17, 2014, but did not
a complaint with the GDOL until July 3, 2014. Compl. at 11 6, 29, ECF Nseelalsdviot.
Dismiss at Ex. A (Charge of Discrimination,\38, 2014), ECF No. 11-1. For her complg
with the GDOL to be timely unde22 G.C.A. 8 5206Au was required to file it within ninet
(90) days after her alleged illegal termination, which would have been May 18, 3&b22
GCA 8§ 5206 Au’'s GDOL complaint filed on Julg, 2014, however, was filed 46 days after
time permitted by statute to filecomplaint with the GDOL.

In response to Tsang Bros.” argument, Hagistrate Judge deteined that “[t]he
administrative provisions of Chapter 5 of Ti2@ apply only to administrative claims broug
under Chapter 5 and do not appb proceedings commenced un@@hapter 3 of Title 22."R.
&. R. at 18, ECF No. 32. Additionally, tHeeport concluded that Guam precedent citeq
Tsang Bros. was inapplicable and dmt squarely resolve this issuBee id.

Tsang Bros.’ objection assertmwever, that the Report failédl address thextent of thg
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Guam'’s endorsement of the doctrine of administearemedies, and asks this court to as

how the Supreme Court of Guamwid resolve the issue. Obj. to R. &. R. at 1-4, ECF No. 39.

1. Guam’s Legal Framework for Addressing Exhaustion of Administrative
Remedies.

5SS

A district court is bound by thdecisions of a state’s highest court when analyzing

guestions of state lawGlendale Associates, Ltd. v. N.L.R.B47 F.3d 1145, 1154 (9th C

=

2003) (citations omitted). “When the state’s highmsurt has not squarely addressed an igsue,

[the court] must predict how the highest stabeirt would decide thessue using intermedia

e

appellate court decisions, deoiss from other jurisdictions, autes, treaties and restatements

for guidance.” Id. (citations and internajuotations marks omitteddge also Dimidowich v. Bgll

& Howell, 803 F.2d 1473, 1482 (9th Cir. 1986pinion modified on denial of reh'§10 F.2d

1517 (9th Cir. 1987) (“Where the state’s highest thas not decided an issue, the task of| the

federal courts is to predict hotke state high court would reselvt.” (citations omitted)). A
district court’'s assessment of how the highstate court would resolve a state law queg
should, in the absence of controlling state auiytlook to existing sta¢ law without predicting

potential changes in that law.Schray v. Fireman's Fund Ins. Cd02 F. Supp. 2d 1212, 12

(D. Or. 2005) (citingTicknor v. Choice Hotels International, Inc265 F.3d 931, 939 (9th

Cir.2001),cert. deniedp34 U.S. 1133 (2002)).

a. Supreme Court of Guam Opinions Addressing Exhaustion of Administrative
Remedies.

Tsang Bros.” Objection to the Report providegensive citations chronicling the histdg

of Supreme Court of Guam opinions thateékily enforce the doctrine of exhaustion

administrative remedies.Obj. to R. &. R. at 2-4, ECF N@9. Looking to these decisions wji

guide this court’s decision.

One of the earliest opiniongdolmes v. Territorial Land Use Comm'applied thg
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doctrine of exhaustion where Appellees “soughitria of mandamus challenging the granting| of

a zoning change by the [Territorial Land USemmission].” 1998 Guam 8 {{ 1-2. The cqurt

found that the trial court improperly grantedmdamus because the AALrgvides detailed an
specific procedures for thadoption, repeal, ression or amendments of rules.ld. T 8-9
(citations omitted). Appellees bypassed this procedure by going directly to court see

order from the court requiring promulgati of specific regulations and rule¢d. I 8. Thus

King an

mandamus was unavailable to the Appellees whdet to pursue the administrative remedies

available to him” because “[wlhen an administra remedy has been provided by statute,

remedy must be exhausted before the courts will adt.{ 9 (citation omitted).

this

Subsequently, the Supreme Court of Guapianed the reasoning behind the exhaustion

of administrative doctrine Carlson v. Perez2007 Guam 6 { 69. “The basic purpose . . .
lighten the burden of overworkeauwrts in cases where administrative remedies are avai
Id. (citation and internal quotation marks omittedfe second justification offered by the co
was “that even where the adnstrative remedy may not provideetispecific relief sought by
party or resolve all the issues, exhaustion efgsred because agencies have the specis
personnel, experience aedpertise to unearth relevant emtte and provide a record which
court may review.”ld. (footnote and citation omitted). @arlson the petitioners sought to vo
and dismiss adverse employment actiorid. § 1. The Superior Court of Guam held t
because petitioners “did not avail themseleésthe remedy of appealing the Civil Serv
Commission’s (“CSC”) decision asmatter of law for judicial review . . . mandamus [was]
the appropriate relief.”ld. (citation and internadjuotation marks omitted)The Supreme Cou

of Guam affirmed, determining that the petitiondésure to frame their petition to the Super

Court of Guam as an appeal of a CSC detation, and omission of hCSC as a named par

“render[ed] fatal their argumentédhthe Petition should be tted as a petition for judicia

11
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review.” Id. 11 68, 71 (Noting that the Superior Court@fiam’s “holding reflects a judicial

policy of encouraging litigants to exhaust thaiiministrative and legal medies before seeking

a writ.”).

In Limtiaco v. Guam Fire Dep’tthe Supreme Court of Guam again recognized |that

“ImJandamus will not be granted where theif@ber has failed to pursue the administrative

remedies available to him. When an administearemedy has beenquided by statute, thi

[72)

remedy must be exhausted before the tsomill act.” 2007 Guam 10 § 27 (citidplmes 1998

Guam 8 1 9). This is the case even whweme other statutory remedy,” such as [the

Government Claims Act, appliedd. In that case, the petitionsought a writ of mandamuys

compelling the defendant to honor a Stipulatiod ®rder re: Settlement issued by the CSC

award him back payld. 1. The court affirmed the SupariCourt’s findingthat petitionef

failed to exhaust his administraéivemedies prior to turning tbe Government Claims Act, but

noted that this issue was only relevant @ plersonnel matters of classified employdds{ 29.

to

The court also acknowledged “that the two rdiee may co-exist,” but recognized that

there are prerequisites to filing claims guant to the Government Claims Addl. I 28 (quoting

Pacific Rock Corp. v. Department of Educat{@Racific Rock II"), 2001 Guam 21 1) (noting

that in a procurement appeal, a final ageaction was “required before filing a government

claim in a procurement case.9ee also Sumitomo Construction Co., Ltd. v. Guz001 Guam

23 1 15. Tsang Bros. highlightemtiaco’srecognition that “it was incumbent on the plaintiff{to

establish that he exhausted his administrative remedies under the Civil Service lawg

turning to a claim under th@overnment Claims ActObj. to R. &. R. at 3, ECF No. 39 (citing

Limtiaco 2007 Guam 10 Y 27).

This case does not involve the mandatorgniadstrative requirements of Civil Service

Commission or procurement appeals prior ttoning to the Government Claims Agt.

12
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Additionally, this case does not involve failureabide by specific procedures for the adopt

repeal, recession or amendments of governmesncigs rules or regulans prior to seeking

direct judicial relief. Nonetheks, Tsang Bros. believes that Bupreme Court of Guam’s md
recent opinion regarding exhaustion of administrative remeBasett-Anderson v. CamacHd
signals that it would rule in &g Bros.’ favor that Au failed texhaust administrative remedig
Obj. to R. &. R. at 3, ECF No. 39 (citi015 Guam 20 § 24). It is Tsang Bros.’ position
the Report was “too dismissive” of this precedeid. at 2-3 (citingBarrett-Anderson 2015
Guam 20 1 24). Thus, this court will determine whetBarrett-Anderson v. Camachig
instructive.
a. The Applicability of Barrett-Anderson v. Camacho.

In Barrett-Andersonthe Supreme Court of Guam héléit the Attorney General (“AG’
was required to exhaust her administrative resgegrior to filing a declaratory action agai
John Camacho, Director of the DepartmenReVenue and Taxation (“DRT”) to determine
validity of certain gaming regulationBarrett-Anderson2015 Guam 20 1 1-3, 24, 29. Int
case, lhe AG sought a declaratory judgnt declaring DRT’s regulations concerning licensin
certain electronic gaming devicesid under 7 G.C.A. § 2681Barrett-Anderson2015 Guani

20 11 12, 22.Section 26810 provides that:

Any person interested under a deed, wvaitl,other written instrument, or under a
contract, or who desires a declaration of his rights or duties with respect to
another, or in respect to, in, over,u@on property, or with respect to the location

of the natural channel of a water ceey may, in cases of actual controversy
relating to the legal rights and duties of the respective pabtieg) an action in

the court having jurisdiction for a declation of his rights and duties in the
premises. . ..

7 G.C.A. 8 26801 (emphasis added).

3 Failure to exhaust administrative remedies may deprive the court of subject matter jurisd@atix@it-
Anderson v. Camach@015 Guam 20 32 (citirgFS Guam L.P. v. A.B. Won Pat Int'l Airport Aytk014 Guan
12 1 23) (acknowledging, however, that certain judicially recognized exception such as the futility ex
confers jurisdiction to a court even when a party has failed to exhaust).
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DRT moved to dismiss the action pursuanbt®.C.A. 8 9309 on the basis that the
failed to exhaust her adnistrative remediesBarrett-Anderson2015 Guam 20 11 12, 22. T
trial court determined that the AG’s claims were governel ByC.A. § 9309 of Guam’s AAL
which requires “any interested personpetition any agency directljor a declaratory ruling
concerning its regulations.”Barrett-Anderson 2015 Guam 20 1 12, 22 (emphasis ad
(citing 5 G.C.A. 8 9308). Specifically, the declamat judgment requested “may be rende
only* after the petitioner has first requested thgency to pass upon thalidity of the rulein
qguestion and the agency has so ruled or has falede within ninety (90) days.” 5 G.C.A.
9309. Ultimately, the trial court disssed the AG’s case without prejudide]écause [the AG
failed to exhaust [her] administrative remedgsfailing to request Defelant DRT to pass 9
the validity of 3 [GAR} § 7114(a)(5).” Barrett-Anderson2015 Guam 20 22 (alterations

original (citation and internal quotation marks omitted).

On appeal, the AG argued thatr febaims should be evaluated undeG.C.A. § 26801

rather tharb G.C.A. 8§ 9308. Barrett-Anderson2015 Guam 20 § 23The Supreme Court ¢

Guam held that although 7 G.C.A. § 26810 appeapmovide an avenue to the AG to challel

a regulatory scheme without the need to compth wdministrative requirements when read i

isolation, the provision must be axined within its context by loakg at other related statutes.

Barrett-Anderson2015 Guam 20 { 24 (citimgguon v. Gutierre22002 Guam 14  9).

In evaluating5 G.C.A. 8§ 9309, the court obsen/ that upon “[Bading the AAL
holistically,” section 9309 provided a comprehgasand more specific procedure to challe
the validity of DRI's regulations. Barrett-Anderson 2015 Guam 20 § 25.Specifically,

“[s]ection 9309 of the AAL allows &ourt to declare an agency rufevalid if it finds that it

4 The language df G.C.A. § 9309, specifically the use of therd“only after,” is clear that a request
the agency is a prerequisiteaaleclaratory ruling concerning Guagency rules and regulations.

5 “GAR” stands for Guam Administrative Rules and Regulations.
14
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‘violates provisions of law, exceeds the statutmuyhority of the agency or was adopted with
compliance with statutory rule-making proceduredd’ I 24 (quoting 5 G.C.A. 8 9309(b)).
The court determined that tihelief set forth in 5 G.C.A8 9309(b) was “the exact reli
sought by the AG,” anthat the doctrine of exhaustion ofraihistrative remedies may not
circumvented by bringing a general actiondeclaratory relief under 7 G.C.A. 8§ 26818ee d.

(quoting Bleeck v. State Bd. of Optometi§5 Cal. Rptr. 860, 871 (Ct. App. 1971)The

Magistrate Judge’s Report fourfd very significant that whercomparing the more specific

agency declaratory judgment statute (5 G.(8A309) with the general declaratory judgm
statute (7 G.C.A. 8 26810) under which the pAfdceeded” that the Supreme Court of G{
determined that “the relief sought by the AG in § 26810 of Title 7 was the same relief pi
in 8 9309 of Title 5.” R. & R. at 15, ECF No. 3Zomparing that principle to the facts of t
case, the Magistrate Judge cdowed that “[a] careful examation of the administrativ
provisions of Chapter 5 of Title 22 illustratesatiChapter 5 does not provide a relief akin
what [Au] seeks in hreaction against [Tsang Bros.] under Chapter 3d. at 15-16. In

particular, Chapter 3 authorizes direct suitdender discrimination, while Chapter 5 sets fq

out
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an administrative process that limits judiciadiesv to a writ of mandate after AAL procedures

8 In particular, the court determined that:

[T]he AAL provides the mechanism for challenging the validity of an agency rule by petitioning
the relevant agency through its prescribed procedures. Section 9309, in turn, provides the
mechanism for challenging the validity of an agency rule in the Superior Court, subject to the
administrative exhaustion requirement. As the AG sought to challenge the validity of DRT's
gaming device regulations in the Superior Court, her action was governed by the AAL's Section
9309.

Barrett-Anderson2015 Guam 20 | 25.

Even though the Suweme Court of Guameld that the AG was bound by 5 G.C.A. § 9309, the ¢
subsequently determined that it would have been futile to require the AG to exhaust her administrative
because the DRT “made it clgArough its actions that it consider[edgtrelevant regulations to be validld. § 32
(footnote omitted) (“Under the futility exception, a party need not exhaust administrative remedies if the
reflects that it would be futile to do so.” (citidJaz v. Cruz No. Civ.App. 84—-0014A, 1985 WL 56592 at *4 (
Guam App. Div. Apr. 29, 1985)).
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are followed.|d. at 16.

Next, the Report noted that the AG bypasteel mandatory procedure set forth ir

G.C.A. 8 9309 and filed a diredeclaratory judgment actiorSeeR. & R. at 16, ECF No. 32.

The administrative procedures of the GDOL do remuire an aggrievedmployee to file af
administrative complaint prior to filing areict action under 22 G.A. 88 3202 and 3304 i
court unlike 5 G.C.A. 8 9309, which specifies thatquest to the a&mcy is a prerequisite to
declaratory judgment through use of the words “only afteGée5 G.C.A. § 9309 (“Thd
declaratory judgment may be rendewedy afterthe petitioner has first requested the agend
pass upon the validity @he rule in question . . ..").

Unlike the broad scope Gf G.C.A. § 26810, which confersethight to seek declarato
relief to the rights and obligatiors any interested person umdewritten instrument, 22 G.C.A
§ 3304 is a specific and narrow statutory prarspermitting direct civil suit to employe

subject to sex and age discrimination. Accordingly, this BD@PTS the Report’s conclusio

that “the exhaustion of adinistrative rights rulindarrett-Anderson . . does not apply to [this] .

. . case” because Chapters 3 and 5 involve “twordit and separate si&ry schemes with tw
different reliefs available.”SeeR. & R. at 17-18, ECF No. 32.
b. Remedies Available in Chapter 3 and Chapter 5.

The Report also identified subtle differenteghe damage provisions of Chapter 3
Chapter 5.1d. at 17. Section 5209 sets forth the following remedies: €r) drder requiring [th
employer] to cease and desist from such unlbeimployment practicer discrimination;” (2)
“to take such affirmative action, including (bubt limited to) hiring” the employee; (
reinstating the employee or upgirgl the employees, with orithiout back pay; and/or (4
restoring the employee “to membershipaimy respondent labor organizatiorSee22 G.C.A. §

5209;see alsdR. & R. at 17, ECF No. 32
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Section 3304, on the other hand, permits “legaquitable relief as may be appropri

to effectuate the purposes of this Chapterluiting without limitation [1] judgments compelling

employment, [2] recovery of attorney fees, {8jnstatement or [4] promotion or [4] enforci

the liability for amounts deemed to be unpaid wag8s&22 G.C.A. 8§ 3304see alsR. & R. at

17, ECF No. 32 Unlike section 5209, attorneys’ fees available for a successful plaintjff

under section 3304, and the court has broad atithiorgrant legal ad equitable relief.

ate

Tsang Bros. find it immaterial that section033permits additional measures of reljef.

Obj. R. & R. at 5, ECF No. 39. It points @arlson where the Supreme Court of Guam opi
that:

[E]lven where the administrative remedyay not provide the specific relief
sought by a party or resolve all thesues, exhaustion is preferred because
agencies have the specialized personegpherience and expertise to unearth
relevant evidence and provide a record which a court may review. If an employee
is classified (as these f@nts claim they were), then that employee should appeal
any adverse action taken by his employethed CSC, and if dissatisfied with the
CSC decision, the employee may seekdiadireview in tle Superior Court.

2007 Guam 6 1 69 (citation and footnote omitted).

Although it is true that resorting to the adisirative process is required despite

availability of additional remedies in cases suchCaslson case, which involved a classifi¢d

employee who was required to appeal avease action through the mandatory Ruleq
Procedure for Adverse Action Appeals, Tsang Brasgument is misplaced. This case does

involve mandatory Rules of Proceduor Adverse Action Appeals as dthrlson Moreover, in

contrast to the AG iBarrett-AndersonAu is not attempting to usegeneral declaratory staty

to circumvent administrative requirementsSee2015 Guam 20  24. Hence, the Rej
correctly notes the importance of the differenaitable remedies for a plaintiff seeking rel
under section 3304 as opposed to section 5209.

c. Legislative History and Intent.

Tsang Bros.” Objection to the Report additdly asserts that itargument is supportg
17
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by Legislative history and intenspecifically that “[tihe Guantegislature created Chapter %’'s

administrative scheme to allow GDOL an ogpaoity to address discrimination in the

workplace,” to assist overworked courts, and difer specialized personnel with relevant

knowledge and expertise. Obj.Ro & R. at 6, ECF No. 39. Taddress Tsang Bros.” argume
this court will turn to Guam jurisprudee relevant to statutory interpretation.

The Supreme Court of Guam hasdsthat its “[d]uty is to interpret statutes in light
their terms and legislative intentPeople v. Kim2015 Guam 25 1 13 (quotiigople v. Flores
2004 Guam 18 1 8). “When interpreting a statlike plain language o& statute must be th
starting point.” Barrett-Anderson2015 Guam 20 § 23 (quotidgguon 2002 Guam 14 1 6). |

construing the meaning of a statute, a courtsked with determining “whether the languagt

nt,

of

e

n

b s

‘plain and unambiguous’ by reference to ‘the languiggglf, the specificontext in which that

language is used, and the broader exinbf the statute as a wholeld. Additionally, “in
expounding a statute, we must not be guided byglessentence or member of a sentence

look to the provisions of the wholewa and to its object and policy.ld. (quoting Sumitomd

Constr., Co. 2001 Guam 23 1 17). Absent “clear legisktintent to the contrary, the plajin

meaning prevails.’Kim, 2015 Guam 25 { 13 (quotiidpres,2004 Guam 18 | 8).
As stated above, the plain language®détion 3304 permits direct civil suit to employs
subject to sex and age discrimination. 22 G.C.A. § 338hough the plain language see
clear, determining whether theeis any contrary legislativiatent would be prudent.
Tsang Bros. points out that the Guam $émure first enacted a Chapter regard
“Employment Practices; Unlawful Discrimation” in 1969 with Guam Pub. L. 9-25&eeOb.
to R. & R. at 6, ECF No. 39. Looking to GuambPL. 9-254, there does not appear to be

notes elucidating the Guam legiire’s intent, although Tsang Br@®ntends that its enactmg

“recognized the policy of deferring to an aggnspecialized in handling discriminatgry

18
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practices.” Obj. to R. & R. at 6, ECF No. 39.

Tsang Bros. also argues thhe jurisdiction conferretb GDOL by 22 G.C.A. § 520

will be bypassed in permitting a dot civil action, which in turnvill burden overworked courts

without the benefit of the GDOL'’s expertiseld. Moreover, Tsang Bros. asserts that

objective of Chapter 3 were prinilgraimed at prohibiting age rag¢hthan gender discriminatio

Id. at 7 (citing Pub. Law No. 15-17)The three objectives enumedtby the legislature are all

the

n.

aimed at addressing age discrimination, includifig: “ensur[ing] that middle aged and older

works have the opportunity to continue productaraployment” as long as they are able

and

willing, (2) eliminating “unrealistic employment oetirement policies based on age regardless

of potential for job performance,” and (3) pretieg “unemployment and resulting deterioration

of skill, morale, health and employer acceptahilitwhich the legislature recognized wasg a

problem on Guamld. at 7-8(citing Pub. Law No. 15-17).

Tsang Bros. is correct that the legislatolgectives enumerated in Pub. L. No. 15-17
aimed to combat age rather than gender disodtion. Yet gender discrimination is nonethel
specifically highlighted in Chapter 3. Everotilyh Tsang Bros. stresstwt the inclusion o
gender discrimination “appears to be an afterthought,” the facinset the plain language
Chapter 3 permits direct civéiction for gender discriminatiorSeeObj. to R. & R. at 7-8, EC
No. 39;see als®?2 G.C.A. § 3304 There is nothing within thiegislative history of Chapter
suggesting that a plaintiff filingn action for age discrimination is permitted to seek jud
relief while one seeking direct judicial reds for gender discrimination is subject to
administrative procedure of Chapter 5.

Au advances plain language argumentsvaf and urges that Chapter 3 has its ¢
employment standards independent of Chaptévi&m. in Supp. R. & R. at 6, ECF No. 43. §

contends that these independent staredak evidenced by subsection 3304(a) lang
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allowing direct civil action for ledaor equitable relief against@erson violating “this Chapter

Mem. in Supp. R. & Rat 6, ECF No. 43 (citin@2 G.C.A. 8§ 3304). Accordingly, violations

under other Chapters, such as Chaptarénot cognizable under subsection 3304(a).

Deference to plain meaning prevails, wsle“the result would lead to absurd
impractical consequences, untenabldimlitions, or unreasonable results.3umitomo Const

Co, 2001 Guam 23 17 (quotipwlby v. NelsonCiv. No. 83—0096A, 1985 WL 56583, at

or

2

(D. Guam App. Div. Sept. 5, 1985)). Tsang Brbss not specifically addressed whether

deference to the plain meaning would leadabsurd, impractical, untenable, or unreason
results.

On the contrary, it would be absurd to regqua plaintiff to follow the procedures
Chapter 5 as a prerequisiteGbapter 3. As Au noted durirggal arguments, Chapter 5 does
provide a mechanism to reach the remedies dlaiila Chapter 3. Thus, the plain languagg
section 3304 supports Autgght to seek direct judicial deess under Chapter 3, and therg
nothing in the legislative kiory mandating otherwise.

d. The Doctrine of In Pari Materia.

Tsang Bros. also asserts that canonsaifigiry construction, namely the doctrineiof
pari materig mandates that Chaptera®d 5 must work togetheiSeeObj. to R. & R. at 8, EC}
No. 39. In particular, Tsang Brogrgues that “[a]llowing the admistrative process to preceds
civil action falls in line with tle goals of the dagne of exhaustion of administrative remedig
Id. at 9.

In response, Au suggests that ChaptensdBsacannot be squared because Chapter 5
not permit a triade novaoin court. SeeMem. in Supp. R. & R. &, ECF No. 43. Additionally]
she contends that it is not inconsistent for aslagire to provide two diffent avenues of relig

for employees aggrieved by employment discrimiara one being judicial (Chapter 3) and {
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other administrative (Chapter 5)d. at 4, ECF No. 43.
“[S]everal . . . states do noequire exhaustion of administrative remedies before brin

an employment discrimination claim.” Matthew D. Mikbleurtebise v. Reliable Busing

Computers, Ing.12 Ohio St. J. on Disp. Resol. 5HI9 n. 59 (1997) (noting that Michigan,

Rhode Island, Missouri, and Westryinia do not require exhaustioh)For example, ifElek v.
Huntington Natl. Bank the Supreme Court of Ohio held that where a separate
antidiscrimination statute permitted an indepemndswil action to redress physical disabil
discrimination, and no other provision conferredlieect right of civil action to victims of
handicap discrimination, there was no confticredundancy in the law. 573 N.E.2d 1056, 1
(1991). The court alsturned to the canon of statutocpnstruction that a specific provisic
usually prevails over a general provisioldl. In particular, the language of the statute at is
“show[ed] that when the legislature wants to pdeviegal relief (and hence a right to a jury
addition to equitable relief, it es specific language to do sdd. (citations omitted).

Here, the Guam legislature has similarly corddra specific direatight of civil action
for victims of age and gender discrimination thro@$hG.C.A. § 3304 Like Elek the Guan
legislature provided legal relief in the form afright to a civil actiorusing specific languag
See id. There is nothing withinhe language of Chapter 3 ordgiter 5 suggesting that those t
avenues are mutually exclusive, and thatcéimi of gender discrimination can proceed thro
judicial action as an alternative to initiating administrative acti@ee Price v. Boone Ct

Ambulance Auth.337 S.E.2d 913, 916 (1985) (footnote aitdtion omitted) (noting that thef

are some circumstances where administrativguwdidial enforcement are mutually exclusive).

7 A law review article cited by Au provides a surveystdtes providing private right of action that is
predicated on exhaustion of administrative remedies in the context of refusing a plaintiff presaipttiaceptives
SeeCharu A. ChandrasekhaRx for Drugstore Discrimination: Challging Pharmacy Refusals to Dispen
Prescription Contraceptives Under State Public Accommodations, [@wAlb. L. Rev. 55, 73 n.52-54 (2006).
seems that Guam has provided these altematechanisms in enacting Chapters 3 and 5.
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Hence, Chapters 3 and 5 can exist indepenafegdich other, and Au was not requireg
follow the procedures of Chapter 5 for her Chapter 3 claims. Therefore, thAD&IATS the
Report’s conclusion that “[tle administrative provisions of Chapter 5 of Title 22 apply onl
administrative claims brought under Chapteard do not apply to proceedings commen
under Chapter 3 of Title 22.5eeR. & R. at 18, ECF No. 32.

C. Waiver of the Statute ofLimitations Defense.

Tsang Bros.” Motion to Dismiss argued tliae statute of limitations set forth in 2

G.C.A. 8 5206, which permits a person claiming&aggrieved by an unlawful discriminati
to file a Complaint with the GDOlwithin ninety (90) days of thdiscrimination, is applicable {
her 22 G.C.A 8 3302 gender discriminationimla Mot. Dismiss at 4, ECF No. 11.

The Report states that Tsang Bros.” argument that Au “did not exhaust her admini

remedies because she did nié fher complaint within 90 d& of the unlawful action i

unavailing because GDOL proceeded to investigatedetermine the case on its merits.” R.

R. at 10, ECF No. 32. Consequently, the Regaggests that (1) “* GDOL . . . waived
extended the filing time requirement,” and{@) “Defendant may have waived the untim
filing with GDOL” because “[tlheras no indication on the recoittiat [Tsang Bros.] sought
dismissal of the state law claim becausevas untimely filed with GDOL.” Id. (citation
omitted).

Tsang Bros.” Objection challenges thepBd's suggestion that GDOL and/or Tsg
Bros. waived the issue of timeliness. Obj.Ro &. R. at 9, ECF No. 39. This particu
recommendation, however, was conditioned on this court determining that the admini
provisions of Chapter 5 were applicabl&eeR. & R. at 18, ECF No. 32. As the court H
determined that those admimeive provisions are not applidabto discrimination claim

brought pursuant to Chapter 3, Tsang Bros.’ dlgas regarding the waiver issue are moot.
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D. Au’s Opportunity to Review the GDOL'’s Decision.

In addition to its argument that Au’s ataibefore the GDOL was untimely pursuant t
G.C.A. 8 5206, Tsang Bros. conts that Au failed to seekdicial review of the GDOL'’S
decision within 30 days as required BY5.C.A. § 9241 Obj. R. & R. at 13, ECF No. 39. TI

argument is more developed in Motion to Dismiss. There[sang Bros. argued that “if A

ne

u

wished to appeal GDOL’s finding of no causal connection between her gender and her

termination, she was required to seek juaiceview under Guam’s AAL” by January 21, 20
Mot. Dismiss at 5, ECF No. 1%ge als®22 G.C.A. § 5208 (“Hearingseld under the provision
of this Chapter shall be conducted in accordamitle the Administratte Adjudication Law.”).
Judicial review under the AAL:

[M]ay be had by filing a petition in theuperior Court for a writ of mandate in
accordance with the provisions of theode of Civil Procedure. Except as
provided in this Section any petition shallfidled within thirty (30) days after the
last day on which reconsidé¢i@n can be ordered. . . .

5G.C.A. §9241.

The Report concluded that the 30-day period was inapplicable because the
conducted only an investigation of Au’'s chargad never reached an adversarial heg
procedure.SeeR. & R. at 12-13, ECF No. 32. The GDOlsalnever notified Au of her right 1
appeal its decision or right teek judicial review under the AALSeeMot. Dismiss at Ex. B

(Letter, Dec. 15, 2014), ECF No. 11sze als®2 G.C.A. § 5209 (requiring an order issued

the GDOL to reference relevant provisions of tRAL regarding a partg right to appeal).

Accordingly, the Magistrate Judge determirtbdt Au was not barred from filing a subsequ
action under Chapter 3 because “the adminisgapirovisions of Chapr 5 do not express
allow judicial review of a preliminary finding by GDOL when a complaint is unsubstantiate)
GDOL has not conducted a hearind®” & R. at 13, ECF No. 32.

This particular recommendation, however sveanditioned on this court determining t
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the administrative provisions of Chapter 5 were applicaBkeeR. & R. at 18, ECF No. 32. A
the court has determined thabse administrative provisions aret applicable to discriminatio
claims brought pursuant to Chapter 3, Tsang Bugection regarding As failure to timely
appeal the GDOL'’s decision pursuant to the AAL is moot.

E. Au’s Election of the Administrative Remedy was Illusory.

The Report acknowledged that Au elected l® dn administrative claim with the GDO
but noted that if that administrative claim was barred as untimely, then that remedy was
because the elected remedy was unviable. R. &t 11, ECF No. 32. Tsang Bros.’” Object
argues that Guam’s administrative remediesnrareillusory because they “provide[] concrg
and effective measures to curb discriminatio®bj. R. & R. at 15, ECF No. 39.

Au is puzzled by Tsang Bros.” assertion, lo@duces that Tsangros.” Objection ig

L,
illusory
on

pte

essentially arguing that if this court determifigmst the remedies of Gipter 3 are separate and

independent of the remies of Chapter 5, [Af]elected the remedies of Chapter 5 to
exclusion of those in Chapter 3.” Mem. in Supp& R. at 9 n.3, ECF No. 43. Likewise, Au
perplexed by Tsang Bros.” suggestion that the Report appears to make Chapter 5's 1
illusory independent of any eligan of remediesnade by Au.ld.

Tsang Bros’ argument was more clearly articulated in its Reply to the Motion to Di

and was discussed during oral argaimbefore the Magistrate Judgdd. at 2; Reply Mot.

Dismiss at 9, ECF No. 20. In iReply, Tsang Bros. argued that &hgcting to file her original

Charge of Discrimination witlihe GDOL, Au is required tdollow Chapter 5’'s procedure
which “includ[e] the timing for kinging a charge of discriminain, and the timing for bringing
petition for judicial review if she is unsatisfiedth the agency’s decision.” Reply Mot. Dism

at 9, ECF No. 20.

8 Au’s brief refers to Tsang Bros.’ election of renegibut this is likely a typographical error becaus
must have been plaintiff who elected any remedies. Mem. in Supp. R. & R. at 9, n.3, ECF No. 43.
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The election of remedies doctrine deals withhéther an employee’s election of
nonjudicial remedy for employmerttiscrimination precludes eléan of a judicial remedy.
Meira Schulman FerzigerRursuit of Nonjudicial Remedfor Employment Discriminatio
Amounting to Election dainst Judicial Remedy03 A.L.R.5th 557 (2002)Not all jurisdictions
follow the rule, but “[i]n states that follow the election of remedies rule, an employee who

charge of discrimination with the statutorily desigpthstate civil rights agency is considereq

have elected an administrative remedy, andjéserally precluded fronpursuing a judicial

remedy under the applicablasd antidiscrimination law.’ld.

The Report noted that duringabrargument, Au argued thaven if the court concludg
that she failed to exhaust her administrative reafies under Chapter 5 because she filed
state law administrative claim late . . . shendd barred from filing an action under Chaptg
because her remedy under Chapter 5 was illusoiR.”& R. at 11, ECF No. 32 (quotin

Capogeannis v. Superior Couft5 Cal. Rptr. 2d 796, 805—-06 (Ct. App. 1998phth Au and the

Report relied orCapogeanniswherein the court held thatgohtiffs were not bound by thej

election of a remedy barred by the statute of limitations because that remedy was illusory

But even were we to assume tha¢ tGapogeannises had purported to elect a
theory of permanent nuisance, we wbuabnclude that the Capogeannises could
not be deemed bound because the purpettadion would have been illusory: At
the time the Capogeannises filed their complaint a theory of permanent nuisancs
was already barred by the statute ofitations defense that both defendants
promptly asserted, and thus the Capogesa#in fact had no meaningful election

to make. At least sinc&gar v. Winslow(1899) 123 Cal. 587, 590-591, 56 P. 422,
California courts have made clear thgplaintiff's decision to pursue, even to a
defense judgment, a theory that was natilable to him or her at the time of suit
will not bar subsequent pursuit of a viable alternative theory. (Cf. generally 3
Witkin, Cal.Procedure (3dd. 1985) Actions, 88 143-144, pp. 172-174.)

R. & R. at 11, ECF No. 32 (quotingapogeannis15 Cal. Rptr. 2d at 805-06). The Ref
determined that Au had no meaningful electiomtike between Chapters 3 and 5 at the timg
filed her claim with the GDOL duw the statute of limitationsSee id. Thus, Au’s subseque
suit in this court, pradated on an alternatvviable theory under @lpter 3, was not barrg
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under the principles articulated @apogeannis See id.

Tsang Bros. asserts th@apogeanniss inapplicable to this case because it did
involve administrative remedies, tire requirement to exhaust adistrative remedies. Obj. F
& R. at 13, ECF No. 39. Moreover, it maims that an administrative remedy can only
considered illusory iit lacks effectivenessld. at 14. For example, I8BICBC, LLC v. Horwedg
the court concluded the adnsirative review procedure for medical marijuana dispen
operators seeking a writ of mdate challenging the county depaent of planning and cod

enforcement’s nuisance abatement orders usscdhe administrativeeview procedure wa

illusory. 201 Cal. App. 4th 339, 344, 348-49 (Ct. App. 204a%)modified(Dec. 21, 2011),

Specifically, the “petitioners could not initiatthe administrative process to challenge
validity of the compliance orders” that the@yere supposedly required to exhaud. at 349.
The court also noted that exhaustion of remedie®t required where the administrative rem
is “wholly lacking.” 1d. at 348 (citations and internqliotation marks omitted).

Tsang Bros. also citdéotlarich v. Mayor & Council of Borough of Ramseyhich holds
that exhaustion of remedies is not required whbkesadministrative remedy itself is illusof
Obj. R. & R. at 13, ECF No. 39 (citing 144 A.2d 279, 290 (App. Div. 1958)).

The Report appears to focus on the issuavbéther the relief available to Au w
illusory because her claim withe GDOL was untimely, while Teg Bros. seems to argue tk
the relief generally afforded under Chapter St illusory when Chapter 5’s procedures
followed. The arguments offered by Tsang Brggpear to disregard thdhis issue initially
arose in the context of whether Au was barian recovering unde€Chapter 3 because s
elected a Chapter 5 remedy byrfdi her claim with the GDOL.SeeReply Mot. Dismiss at 9
ECF No. 20.

In this case, Chapter 5's proceduresravanot followed because Au’'s Charge
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Discrimination was filed with the GDOL 46 dag#ter the time permitted by 22 G.C.A. § 52
Thus, the Report appropriatelyrexduded that the election ofmedies doctrine does not bar |
from pursuing an action in this court under Cleai3 even though she initiated claims with
GDOL pursuant to Chapter 5.

F. Certification to the Supreme Court of Guam.

Even though this court hasetlpower to adjudicate her stadaw discrimination claims
Au suggests that this court certify the following question &Sbpreme Court of Guam: “Do

the procedure in Chapter 3 exist as an inddpet remedy to the procedure in Chapter

Mem. in Supp. R. & R. at 3, ECF No. 43. ahg Bros. contends, however, “that therg

controlling precedent such that the Supreme CouBu#m does not have the power to hear
case.” Position Statement at 1, ECF No. 51.
When a federal claim has “substance suffictentonfer subject matter jurisdiction,” th

court has the discretion to exexeiits pendent jurisdiction overagt law claims if[t|he state

and federal claims must derive frarcommon nucleus of operative factJhited Mine Workers

of Am. v. Gibbs383 U.S. 715, 725-26 (1966) (citation omittedk this courhas subject mattg
jurisdiction over Au’s Title VII claims, and th&uam state law claims derive from the s3
underlying allegation of gender discriminatiotihis court has the séretionary power t
adjudicate Au’s state law claims.

In deciding Au’s state law claims, this cbis bound by the relevant decisions from
Supreme Court of Guam, and to iadent that court has not adgsed an issue, this court m
predict how it would rule. See Glendale Associates, Lt847 F.3d at 1154 (9th Cir. 200
(citations and internal quotations omitted).

The court has analyzed the authorities presented by the parties, and has deterr

discussed above, that the exhaustdradministrative rights ruling@arrett-Andersordoes nof
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apply to this case because Chapters 3 and 5vievwlo distinct and separate statutory sche

with two different types of relief availableSeeR. & R. at 17, ECF No. 32. Accordingly, thi

court exercises its discretion to adjudicate Au’s state law claims thitsugéndent jurisdiction,

and declines to certify the issues presgierein to the Supme Court of Guam.

IV.CONCLUSION

For the foregoing reasons, the court herflisyACCEPTS in part the Magistrate Judgg’s

mes

S

recommendations within the ReportD&NY Tsang Bros’ Motion to Dismiss Counts Three and

Four of Au’s Complaint. Specifically, this court:
e ACCEPTS the Report’'s conclusion that the exhaustion of administrative f
ruling Barrett-Andersordoes not apply to this case;
e ACCEPTS the Report’s conclusion that thenaihistrative provisions of Chapts
5 of Title 22 apply onlyto administrative claims bught under Chapter 5 and
not apply to proceedings comnoe under Chapter 3 of Title 22.
As the court has determined that Chapter 5 administrative provisions are not appli
discrimination claims brought pursuant to Clesip3, Tsang Bros.’ objections regarding

waiver issue and Au’s failure to timely appelaé GDOL'’s decision pursuant to the AAL 4

MOOT. Furthermore, thizourt exercises its discretion &mjudicate Au’s state law claims

through its pendent jurisdiction,n@ declines to cerif the issues pres@d herein to thg
Supreme Court of Guam.

SO ORDERED.

/sl Frances M. Tydingco-Gatewood
Chief Judge
Dated: Feb 15, 2017
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