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RANCEFORENINGEN SKULD (Gjensidig) et al

THE DISTRICT COURT OF GUAM

AMY HILL, as Personal Representative of the CIVIL CASE NO. 15-00025
Estate of David Hill, deceased, and in Amy
Hill's capacity as an Individual,

Raintiff, DECISION AND ORDER RE THE
PARTIES’ OBJECTIONS TO THE
VS. MAGISTRATE JUDGE’'S REPORT
AND RECOMMENDATION
ASSURANCEFORENINGEN SKULD
(Gjensidig) and SKULMutual Protection and
Indemnity Association (Bermuda) Ltd.,

Defendants.

Before the court are Defendants’ Objeatito Report & Recomnmelation (ECF No. 77
Plaintiff's Objections to the Report & Recomnaation (ECF No. 81), and Plaintiff's Motion
Strike Defendant’'s Memorandum in Support it Motion to Dismiss (ECF No. 71). TH

Magistrate Judge’s Report and Recommendati&egort”) recommends that this court dg

Defendants’ Motion to Dismiss (ECF No. 23), ksiay the action pendy arbitration of the

parties’ claims in Norway. R & R at 25, ECFON/3. After reviewing the parties’ submissio
and relevant caselaw and authority, the court hefgb@EPTS in part andVIODIFIES in part
the conclusions within the Report abdSMISSES this case under the doctrine fofum non

conveniengor the reasons stated herein.

Doc. 110

(o

e

ny

Docke

s.Justia.com


https://dockets.justia.com/docket/guam/gudce/1:2015cv00025/11562/
https://docs.justia.com/cases/federal/district-courts/guam/gudce/1:2015cv00025/11562/110/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

. BACKGROUND
A. Factual Background.

Defendants Assuranceforening&kuld (Gjensidig) (“Skuld 1Y and Skuld Mutual

Protection and Indemnity Assod@t (Bermuda) Ltd. (“Skuld 1I) are “[a]ssociations qf

shipowners formed as a [c]lub to reimburse thelwes, in accordance with the Skuld [Protec

tion

and Indemnity (“P&I's”)] Rules of Cover, for certaliabilities that they, as shipowners, hgve

incurred.® Jonathan Hare (“Hare”)d2l. at § 1, ECF No. 25. Memis of Skuld | automaticall
become members of Skuld llid. “[M]embership in Skuld iopen to shipowns, operators
disponent owners, insurers and charterers of shijgs.at § 3. The Association’s purpose ig
provide “mutual insurance against liabilities and losses incurred by members in direct cor
with the operation of the entered vessels. Whenshipowners incur losses or liabilities wh
are covered by the [r]ules, ép may obtain indemnity from the [c]lub after satisfying
liabilities by payment.”ld.

The F/V MAJESTIC BLUE (the “Vessel”) vgaentered with Skuld for the policy ye&

February 20, 2010, through February 20, 2011. Memmdsen (“Eivindsen) Decl. at { 2, ECF

No. 27. “The member was Majestic Blue FisherieLC [(“Majestic Blué)], the owner of the
[Vessel], which had a principal gite of business in Piti, Guamld. The Vessel was enters
with Skuld through a broker in London, Besso Insurance Group Limited (“Beskb™at § 3;

see alsoHare Decl. at 15, ECF AN 25 Skuld accepted the VesSat an entered vesse

to

nection

ch

the

ar

Majestic Blue was accepted as a member of Skuld, and Skuld issued a Certificate of Entry.

1 Skuld I is a mutual insurer founded in 1897 organized and existing under the laws of Mattwiy
principal place of business in Oslo, Nayv Hare Decl. at 12, ECF No. 25.

2 Skuld 1l is a company organized and existing urtle laws of Bermuda with its principal place
business in Oslo, Norway. kaDecl. at 12, ECF No. 25.

3 Skuld | and Skuld Il are collectively referred to as “Skuld.”
2
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Eivindsen Decl. at 3 and Ex. A (Cedite of Entry, Feb. 19, 2010), ECF No.“27.

The Vessel “sank on the high sgdglling Captain David Hill. SeeCompl. at § 10, EC
No. 1.
B. Procedural History.

1. Previous Lawsuits®

Plaintiff Amy Hill (“Hill”) f iled suit in Florida on October 26, 2010, and Majestic Blue

filed a limitation of liaklity action in this court on December 9, 201)@l. at § 13;see also In re
Majestic Blug CV 10-00032, Mot. Dismiss at Ex. £CV 10-23886-PCH, Compl., Oct., 26,
2010), ECF No. 6-1.

On May 6, 2011, this couttansferred CV 10-0003® the Southern Digtt of Florida.

In re Majestic Blue CV 10-00032 (Order Transferring Case), ECF No. 17. The Soythern

District of Florida transferred the case backhis court, resulting in a Limitation Action (Civi
Case No. 11-00032) and Wrongful De#ction (Civil Case No. 11-00034)SeeCV 11-00032

(Agreed Order on Majestic Blue’s Motion f@hange of Venue, Sept. 6, 2011), ECF No.S2@

also CV 11-00034, ECF No. 149. A é@k’s Judgment was entered on July 28, 2014, in the

Limitation Action. SeeCV 11-00032 ECF Nos. 213 and 21Mlajestic Blue appealedSeeCV
11-00032 (Notice of Appeal, Aug. 19, 2014), ECF No. 227.

In the Wrongful Death Action, a jury returned verdict for Hillin the total sum of
$3,205,795.00, and the court entered judgtraccordingly on April 6, 2015SeeCV 11-00034
(Judgment), ECF Nos. 558, 559. Following the tsuulings on post-judgment motions, an
Amended Judgment was issued on June 30, 28&8CV 11-00034 (Amended Judgment), EC

No. 603. On July 29, 2015, Majestic Blue dila Notice of Appeal. CV 11-00034 (Notice|of

4 A copy of the Certificate of Entry is alsdtached to the Complaint as Exhibit 8eeECF No. 1-1.

5 The coursua spontéakes limited judicial notice of the procedural facts set forth within this section| but
not of all facts and filings within CV 10-00032V 10-23886-PCH, CV 11-00032, and CV 11-00034.

3
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Appeal), ECF No. 605.

2. The Current Lawsuit.

On August 6, 2015, Hill filed a Complaint ajieg a single “DireciAction” claim against

Skuld. Compl. 36, ECF No.%1.The Complaint asserts that Hill requested payment o

Amended Judgment from Majesitue, but that “Majestic Blue Isafailed and/or refused to pay

the [Amended] Judgment and has appealed thegabf this Court buposted no security wit

f the

n

the Court to stay executionltl. at  32-33. Hill also maintains that Skuld has refused to

respond and pay the Judgment, and &lso failed to provide sedtyrto stay execution of th
judgment.” Id. at § 34.
Hill filed a Motion for Entry of Defaulon October 6, 2015, but withdrew the motion
October 8, 2015SeeECF Nos. 16 and 18.
a. The Underlying Motion to Dismiss.

Skuld moved to dismiss Hill's claims on nurags grounds. First, Skuld argued t

Hill's Complaint must be dismissed for failure $erve process under FRCP 12(b)(5). Memn.

& A.’s in Supp. Mot. Dismiss at 4, ECF No. 2&econd, Skuld challenged this court’s persq
jurisdiction over Skuld. Id. at 10-11. Third, Skuld maintaingtat Hill's complaint must b
dismissed under FRCP 12(b)(6) because Hill castaie a claim for a ect action” becaus
no specific facts are pleaded supporting the comtenhtiat the policy was issued or delivered
Guam rather than Londorld. at 16-17. Fourth, Skuld assertdat the suit should be dismisg

under the doctrine dbrum non conveniensld. at 18. Finally, Skuld stressed that Guam

6 The Complaint was filed by Hill's Flata-based counsel without first seekjmgp hac viceadmission as
required by this court’s applicable rules. This courdetaring “to address the issue of counsel’s apparent fai
to comply with this court’s Geeral Rule 17.1(d) regardingrp hac vicé admission.SeeOrder, ECF No. 3. Hill's
Florida counsel subsequently asisted with local counselSeeOrder, ECF Nos. 12-14.

7 Email correspondence between the parties thetld@ymotion was withdrawn evidences that Sk
“reserve[ed] all rights and defensesseeReply at Ex. 3 (Email correspondence between counsel Mr. Rodney
and Mr. Jon Visosky, Oct. 8, 2015), ECF No. 42-4.
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and the New York Convention compel Hill to arbitrate her claims against Skuld in Oslo, N
because Skuld’s rules pertaining direct actions contain aarbitration and forum selectig

clause.ld. at 218

orway

n

In Opposition, Hill argued service of prosesn the Director of Revenue and Taxation

and Attorney Elyze lIriarte (“Iriarte”) waappropriate. Opp’n at 4, 7, ECF No. 3Next, Hill
maintained that this court has personal jucisoh over Skuld because the three prong pers
jurisdiction test is satisfied.ld. at 9-18. Hill also stressethat she pleaded all necess
elements for a “direct actionélaim under Guam law, and setrtfo “sufficient allegations tq

survive Skuld’s generalized arguments$d: at 19.

onal

ary

=4

As to Skuld’sforum non convenienargument, Hill asserted that Guam is an adequate

forum, that Skuld failed to show that Norwé#y an adequate forum, and that the public
private interest factors weigh against dismisshl. at 21-28. Finally, Hill disputed Skuld
assertion that her claims are subject to arlmnabecause Skuld’s arbitration clause improp
seeks to create a prospective waiver of a decedent seaman’s rights under the po

particular, she argues that the arbitration clause imprope¥bks to eradicate statutg

and

s

erly

icy. In

ry

protections under the Jones Abgath on the High Seas Act, and under Guam’s direct action

statute.ld. at 28-35. Hill also asserteldat Skuld waived their right to arbitrate when the def
motion was withdrawn because Skuld failed to reserve rights to move to compel arb
during the parties’ negotiations to witlagv the Motion for Entry of Defaultld. at 29.

Skuld filed their reply on December 15, 20Xeply at 2-7, ECF No. 41. They reitera
their argument that they are not subject tospeal jurisdiction in Guam because they nq

purposefully availed themselves of Guam laand it would be umasonable to exerciy

8 Both the United States and Norway are signateoidlse New York Convention. 21 U.S.T. 2517, 330
U.N.T.S. 3 (1970).

9 Iriarte’s firm was listed as a “correspondent” for SkuBkelriarte Decl. T 2, ECF No. 29.
5
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jurisdiction over Skuld. Id. at 7. Unlike many insurance providers, Skuld provided

“indemnity” or “pay to bepaid” policy rather than an ordina“liability policy” found in cases$

relied upon by Hill.Id. at 8-9. Additionally, with respect to tifi@rum non convenierergument
Skuld urged that Hill failed to address the factor relating to futility because any judgment

court would be unenforceable in Norwalgl. at 11 (citation omitted). Finally, Skuld argued t

an

by this

hat

the authority Hill relied upon to support a pubticlicy defense to the arbitration clause under

the New York Convention was overruledd. at 13. Skuld further argued that any argumg
relating to the Jones Act are mesped because this is not a Joet case, and that Skuld ne
waived their right to arbitrate merely by negotiatindift the default in exchange for the right
file a responsivenotion or pleadingld. at 15 (citation omitted).
b. The Motion to Strike.
On March 16, 2016, a month-andial after the Magistratéudge conducted the Janu
28, 2016 hearing on the Motion to Dismiss, Hiled a Motion to Strike Skuld’s Motion t

Dismiss claiming new evidence was uncoverddot. Strike, ECF No. 71. The Motion w

2Nts

er

to

ary

0

AS

premised on the argument that Skuld shouldjumicially estopped from denying coverage

because they chose to renew a policy in February of 2016, for Pacific Breeze Fisherie
despite arguing that coverage to Pacific Breezghdfies, LLC and Majestic Blue Fisheries, L
were subject to a denial of coverage becaugsetlentities engaged in false claims for fish
licenses.Id. at 5. Hill further asserted that Skuld’s Letters of Undertaking admitted to cov
and its Reservation of Rights letter waivexy aights to reserve daises to coveragdd. at 6-7.

Skuld first argued that the motion was frigos because only pleadings, not motions,

subject to motions to strike. Opp’n Mot. Strike, at 1, ECF No. 75 (c8idgey-Vinstein v. A.H.

Robins Cq.697 F.2d 880, 885 (9th Cir. 1983pecond, Skuld assertedtlthey never concealg

the fact that they continued to insure Pacific Breeze, LLdC.at 1-2. Third, Skuld contendd

6
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that continued coverage of the Pacific Breeze, lik@relevant because it does not show
Skuld engaged in “continuous and systemaativity” in Guam for specific jurisdictiol
purposes.ld. (citations omitted). No Reply was filed.
c. The Report and Recommendation.

On April 4, 2016, the Magistta Judge issued his Recommendation regarding SK

motion to dismiss (ECF 73). The Report recommends as follows:

(1) that the Chief Judge find that servieprocess was impropebut in lieu of
dismissal, the proper remedy would bejt@sh said service and order Plaintiff to
properly serve Defendants withenreasonable time period;

(2) that the Chief Judge deny the matito dismiss for lack of personal
jurisdiction;

(3) with regard to the direct action claim, that the Chief Judge stay these
proceedings until the appeals pending in the Ninth Circuit in CV 11-00032 and
CV 11-00034 are resolved,;

(4) that the Chief Judge deny the motion to dismiss basedormm non
conveniensand

(5) that the Chief Judge stay this prodgagdand compel the Plaintiff to arbitrate
her claim in Norway, but only after )(@roper service has been made on the
Defendants and (b) the pending appeals are resolved.

R. & R. at 25, ECF No. 73.
d. The Parties’ Objections to the Report and Recommendation.
I. Skuld’s Objections.

Skuld objects to the Report’'s recommendatiarguing that: (1) the Magistrate Jud
improperly applied the specific personal jurisdiatitest; (2) the Magistra Judge should hay
recommended dismissal under FRCP 12(b)(&cabse he acknowledged that Hill failed
allege that Majestic Blue, LLC was insolvent lzoincluded that whether Majestic Blue, LLQ
insurance policy was “delivered” on Guam is a factual dispute for trial; and (3) the Mag
Judge’sforum non conveniersnalysis misapplied certain pubiiaterest fat and gave undy

deference to Hill's choice of forunSkuld Obj. R. & R. at 4-10, ECF No. 77.

that

—
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In response to Skuld’s Objection, Hill assetthat the Report correctly concluded t

hat

Skuld was subject to specific personal juritidic in Guam because it successfully solicited

Majestic Blue, LLC, for its Protection & Indemnitpverage. Hill's Response to Skuld’s Obj
5, ECF No. 95. Second, Hill maintaithat Skuld provided an indemnification policy rather t

a liability policy. 1d. at 8-12. Hill also contends thahe sufficiently pleaded the essen

at

han

tial

elements of her direct action claim becauserg®d only plead the existence of an insurance

policy, while issues related to the location fuiance or delivery are questions for a finde
fact. Id. at 15. Finally, Hill urges that Skdis request for dismissal based farum non
conveniensshould be denied, because “Guam [waspaaently not terribly inconvenient
Skuld” when they insured Guam-based busiressed participated ihe litigation in theg
underlying case againbtajestic Blue, LLC. Id. at 12. She further higjghts that the standai
for forum non convenieng a rigorous standard to meetnd conclusively avers that t
Magistrate Judge appropriatdbalanced the public and private interests in her favdrat 3,
12-14.
. Hill's Objections.
Hill's primary objection is directed at tHeeport’'s conclusion that Skuld “did not wali

their right to compel arbitrain,” and that Hill “failed to reet her burden of proving [Skul

took any act inconsistent with tiheight to compel arbitration.’SeeR. & R. at 24, ECF No. 73;

see alsHill's Obj. R. & R. at 2, ECF No. 81. She raises novel arguments, not raised bef

Magistrate Judge, that Skuld’s conductGivil Actions 10-00032 and 11-00032 waived th

r of

[0

d

bre the

eir

right to arbitrate, and that “the McCarr&erguson Act bars this Court from compelling

arbitration” because it “rearse preempts the [Federal Arbitration Actld. at 15.
In response, Skuld contends Hill's Objecti@rs untimely. Skuld Rsponse to Hill Obj

to R. & R. at 3-4, ECF No. 82. Skuld next a@guhat Hill's Objectins to the Recommendati

8
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“concerning arbitration should alé® rejected because her argateare entirely new and bag

on facts that are not in evidenteSkuld Response to Hill Obj. to R. & R. at 5, ECF No.

(citing Borden v. Sec. of Health and Human Sv886 F.2d 4, 6 (1st Cil987)). As to the

merits, Skuld maintains there was no waiver bseaBkuld's coverage obligations for Hil
judgment against Majestic Blue only arise afi¢ajestic Blue pays the judgment and se
reimbursement, or Majestic Blue is insolvenkul8’s Response to Hill's Obj. R. & R. at 2, E(
No. 81. Neither event has occurre8ee id. Skuld also maintains Hil's McCarran-Fergus
Act argument is irrelevant because “Guam law doasprohibit arbitration clauses in insurar
agreements.’ld.

Hill filed a Reply to Skuld’s Response to its Objections without leave of this ¢
responding to Skuld’s argumentsdaasserting that this court trat” consider new argument
SeeHill's Reply to Skuld’s Respong®e Hill's Obj. to R. & R. at4, ECF No. 88. Skuld filed g
objection to Hill's Reply, noting that FRCP T(does not set forth any language regarg
replies. SeeObj. to Hill's Reply to Skuld’'s Response kbll's Obj. to R. & R. at 1, ECF No. 9
(citing FRCP 72(b) (“Within 14 days after ing served with a apy of the recommendg
disposition, a party may serve and file speanititen objections to & proposed findings ar
recommendations. A party may respond to angplety's objections within 14 days after be
served with a copy.”).

[I. LEGAL STANDARDS

In reviewing a magistrataugilge’s report and recommendatj the district court “sha
make a de novo determination of those portiorth@feport . . . to which objection is made.”
U.S.C. 8 636(b)(1). “[T]he courhay accept, reject, or modify, whole or in part, the finding
or recommendations made by the magistrate judige.”

[ll. DISCUSSION
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A. Skuld’s Objection to the Report and Recommendation.

1. Dismissal Under the Doctrine ofForum non Conveniens.

“A district court has discretion to declinto exercise jurisdiction in a case wh
litigation in a foreign forum would benore convenient for the partieslueck v. Sundstran
Corp., 236 F.3d 1137, 1142 (9th Cir. 2001) (citi@glf Oil Corp. v. Gilbert,330 U.S. 501, 50

(1947). “A party moving to dismiss basedforum non conveniensears the burden of showi

ere

9

(1) that there is an adequate alternative forum, and (2) that the balance of private and public

interest factors favors dismissalDole Food Co. v. Watt803 F.3d 1104, 1118 (9th Cir. 2002).

The Certificate of Entry issuday Skuld to Majestic Blue stas that “insurance provideg
by the Association for the vessel is governed lgyAlsociation’s Statutes and Rules excef
the extent that they are modified by the speteiahs set out below.” Mona Eivindsen Decl
Ex. A, ECF No. 27. Skuld's Statutes and Rud&ede that “any disputieetween the Associatig
and any member, co-assured, affiliate, formme¥mber, or any party making a claim on
Association, shall be determined by Arbitration in Osl@dmpl. at Ex. B (Statutes and Ruleg
47.1), ECF No. 1-2. Furthermore, “[tihe Rsllend any arbitratioproceedings shall b
governed by Norwegian Law.Id. at 47.3%°

The Magistrate Judge concluded that Skuld ‘ftreeir burden of showing that Norway

an adequate alternative forum,” but upon gidg the public and prate interest facton

determined that “[b]ecause it @sclose call, the coudan not disturb [Hill's] forum choice.” R.

& R. at 19-23, ECF No. 73.
Skuld asserts that the Magete Judge afforded undue deflece to Hill's choice o

forum, misapplied théorum non convenierfactors, and premised his analyses of those fa

10 At the hearing, Hill raised a “camatct of adhesion” argument regardiBiuld’'s Statutes and Rules for t
first time. The court finds that this argument was untimgdes not comply with FRCP 72, and therefore did ng
consider it in its decision.

10
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on “attenuated” and “unsupported” determinationdamt. Skuld’'s Obj. to R. & R. at 10-1
ECF No. 77.

In response, Hill maintains “Guam is notrilely inconvenient to Skuld” because
insures Guam-based vessels and “participatedhe underlying liation through filing twa
Letters of Undertaking. Hill's Response to SKalObj. to R. & R. at 12-13, ECF No. 95.

Hill's view, Skuld has not met the high bar of establishiagum non conveniensand shg

summarily concludes that the Kiatrate Judge appropriately adwated the public and private

interest factors withoytroviding any analysisSee idat 13-14.

a. Adequate Alternative Forum.

The first inquiry in aforum non convenienanalysis is whether there is an adeqt
alternative forum.Dole Food Ca.303 F.3d at 1118. An alternative forum is deemed ade
if: (1) the defendant is amenable to procéissre; and (2) the other jurisdiction offers
satisfactory remedySee Piper Aircraft v. Reynd54 U.S. 235, 254 n.22 (1981) (noting that
unsatisfactory remedy might incluéeforum where it is uncleardha tribunal would hear th
asserted claims). The Report concluded thatdskukt their burden of showing that Norwayj
an adequate alternative forum” because Skuldubject to service of process in Norway 4
Norway also permits direct actions against insureiSéeR. & R. at 20,ECF No. 73 (citing
Gjelsten Dect! at 1 12-13, ECF No. 26).

The Defendant does not objectttos determination, and Hifkils to properly object t

this issue?? Hence, this court adopts the Reportenclusion that Norway is an adequ

11 Gaute Gjelsten is an attorney licensed to practice law in Norway since 1998 and specid
international shipping and offshore law, including pranticmaritime law in Norway.Gjelsten Decl. at 1, EC
No. 26.

12 Plaintiff merely “refer[ed] the Court to its briefiram the issue Defendants have not proved that No
and Norwegian law provides Mrs. Hill with the remedies ghentitled to as a result, including but not limiteg
punitive damages.” Hill's Obj. to R. & R. at 18, ECF No. 81. A party may not simply refer back to its pn
briefing on an issue; an objecting party must stecific reasons the magigiajudge’s recommendation

11
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alternative forum.

b. Public and Private Interest Factors.

The next inquiry in dorum non convenieranalysis looks to vawus “private interest|
and “public interest” factors.Dole Food Ca. 303 F.3d at 1118. Genesgll‘[tlhe plaintiff's
choice of forum will not be disturbed unless thevate interest’ and ‘public interest’ factors
strongly favor trial inthe foreign country.”ld. (quotingGates Learjet Corp. v. Jensem3 F.2d
1325, 1334 (9th Cir. 1984)).

The Magistrate Judge analyzed the private interest factors set f@hfi®il Corp. v.
Gilbert, including:

[T]he relative ease of access to souroésproof; availability of compulsory
process for attendance of unwilling, and the cost of obtaining attendance of
willing, witnesses; possibility of view gbremises, if view would be appropriate

to the action; and all other practicaloptems that make trial of a case easy,
expeditious and inexpensive. There may dsoquestions as to the enforcibility
[sic] of a judgment if one is obtained.

330 U.S. 501, 508 (19473{perseded by statute as statedAm. Dredging Co. v. Miller510
U.S. 443, 450 (1994) (holding that the doctrindastim non conveniertsas application beyond
the admiralty context))see also Dole Food Co303 F.3d at 1119 (“Private interests of the
litigants include ease of access to sourcegrobf; availability of compulsory process for
attendance of unwilling witnesses, and cosbbfaining attendance of willing witnesses; and
likelihood of a fair trial.”); R. & R. at 20-22, ECF No. 73.

The Report also assesses public intefastors, such as: (1) “the administrative
difficulties flowing from court congestion;” (2)the ‘local interest in having localizegd

controversies decided at home[];” (3) “the met&t in having the trial of a diversity case in a

incorrect. See United States v. Rudisl006 WL 3147663, at *1 (D. Ariz. Nov. 1, 2008ge also Edwards

Niagara Credit Sols., Inc586 F. Supp. 2d 1346, 1349, 1351 (N.D. Ga. 2008) (holding that objections that [simply
incorporate facts and arguments from a prior brief by reference do not constitute a “specific written objection[ ] to

the proposed findings and recommendation’ as required by Federal Rule of Civil Procedurg”y24ffi(? on
other grounds584 F.3d 1350 (11th Cir. 2009).

12
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forum that is at home with the law that shugovern the action;” (4) “the avoidance
unnecessary problems in conflict of laws, or ie #pplication of foreign law; and” (5) “th
unfairness of burdening citizens in anrelated forum with jury duty.”Piper Aircraft Co. v,
Reyng 454 U.S. 235, 241 n.6 (1981) (citiGulf Oil Corp, 330 U.S. at 50&ee alsR. & R. at
22-23, ECF No. 73.

Notwithstanding these factors,tJtie calculus changes” for forum non convenien

motion ‘when the parties’ contracbitains a valid forum-selectiatiause, [representing] ‘th

parties’ agreement as to the most proper forumfl. Marine Const. Co. v. U.S. Dist. Court for

W. Dist. of Texgsl34 S. Ct. 568, 581 (2013) (quotifgewart Org., Inc. v. Ricoh Corp487

of

e

S

e

U.S. 22, 31 (1988)). The Supreme Court nateat enforcement of a valid-forum-selection

clause is appropriate because it was “bargainelyfdhe parties, [and] protects their legitim
expectations and furthers vital interests of the justice syst&ee’ id(citing Stewart Org. 487
U.S. at 33 (1988) (Kennedy, J., concurring))ithithat consideration in mind, “a valid forun
selection clause [should be] given controlling gieiin all but the most exceptional casedd:
As a preliminary matter, the court notesttiHill is a nonsignatory to the underlyi
insurance policy. This issue, however, is rceene by the doctrine of equitable estop
“Equitable estoppel ‘precludea party from claiming the benefits of a contract w
simultaneously attempting to avoid the burdens that contract impog@sritier v. Micor, Ing.
436 F.3d 1098, 1101 (9th Cir. 200@uotingWash. Mut. Fin. Group, LLC v. Baile$64 F.3d

260, 267 (5th Cir. 2004} The Ninth Circuit has held nsignatories bound “to arbitratid

ate

bel.

nile

n

clauses where the nonsignatory ‘knowingly expldhe agreement containing the arbitration

clause despite having never signed the agreemdut.{guotingE.l. DuPont de Nemours & C

v. Rhone Poulenc Fibe% Resin Intermediates269 F.3d 187, 199 (3d Cir. 2001pee alsd

13 The Report concluded equitable estoppel binds Hill to the arbitration cle#BeBs& R. at 24, ECF No
73.
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Turner v. Thorworks Indus., IndNo. CIVS05-02653WBS KJM, 2006 WL 829142, at *3 (E}

Cal. Mar. 28, 2006) (determining that a nonstgna plaintiff was bound to a forum selecti
clause because their complaint necessarilydetin the franchise agreement at issue ang
relationships created within that agreement.).
Here, Hill claims she is a heficiary of Majestic Blue’snsurance policy with Skuld, ar
that her claim is based on Skudd5tatutes and Rules. Comal.{{ 37-40, 45. Hill argues th
she “now stands in Majestic Blue’s shoes.” HiResponse to Skuld’'s Obj. to R. & R. at 2, H
No. 95;see alsdill's Obj. to R. & R. at 3ECF No. 81. Therefore, Hiis held to tle arbitration
clause of the insurance policy despite bein@iasignatory because sheaitempting to enforc
the Statutes and Rules against the signddefgndants. R. & Rat 24, ECF No. 73.
Consequently, the forum selection clause witBkuld’'s Statutes and Rules adjusts
typical forum non convienanalysis in three way$. See Atl. Marine Const. Gal34 S. Ct. a|
581 “First, the plaintiff's choice oforum merits no weight, anthe plaintiff, as the part
defying the forum-selection claydeas the burden of establishitigat transfer to the forum fq

which the parties bargained is unwarrantettl” The reason for this divergence from the us

1 the

d

at

CF

D

the

t

y

hr

sual

analysis is because “the plaintiff has effectyvekercised its ‘venue privilege’ before a dispute

arises.” Id. A “plaintiff must bear theéourden of showing why theoart should not transfer th
case to the forum to which the parties agredd."at 582. Second, parties’ arguments regard

private interests should not be consider&ee id> Third, a transfer of venue will not carry t

14 Although Atl. Marine Const. Coinvolved a28 U.S.C. § 1404 motion for change of venue, the d
signaled that dorum non conveniensiotion would be treated similarlySee id.(“[T]he same standards sho\
apply to motions to dismiss fdorum non convenienig cases involving valid forum-selection clauses pointin
state or foreign forums.”). 134 S. Ct. at 582.

15 The policy reasons for this detour from a traditional analysis is because:

When parties agree to a forum-selection claussy; #haive the right to dilenge the preselected
forum as inconvenient or less camient for themselves or their witnesses, or for their pursuit of
the litigation. A court accordingly must deem the até+interest factors to weigh entirely in favor
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original venue’s choice-of-law kes when a plaintiff disregardsbinding forum-selection claug
which may impact public-interest considerations saglthe “court’s familiarity with the law th
must govern the action.See id. This third consideration meansathan arbitration proceeding
Norway is not required tfollow the laws of GuamSee id.

Accordingly, Skuld’s first objection to the Reporf@um non conveniergsssessment
correct because Hill’'shoice of forum should not be affed undue deference in this casee
Skuld’s Obj. to R. & R. at 10, ECF No. 77 (citiAgl. Marine Const. C9.134 S. Ct. at 5825.

ii. Private Interest Factors.

The parties do not object toetlReport’'s assessment determining that the private intg
weigh in Skuld’s favor.SeeR. & R. at 23, ECF No. 73. Evéhough these interests need nof
considered undeitl. Marine Const. Codue to the forum and arbitration clauses present ir
case favoring Skuld, th&ulf Oil private interest factor relaiy to judgment enforceabilit
warrants further discussion.

“Although a United Nations convention [The WeYork Convention] has successfu
regulated enforcement of arbitral contraatsl agreements since 1958, the United States, u
many European countries, is not yet a partyatyy treaty regarding the enforcement
judgments.” Private International Law - Civil Procedure - Hague Conference Appr

Uniform Rules of Enforcement for Internatad Forum Selection Clauses. - Convention

of the preselected forum.
Atl. Marine Const. C9.134 S. Ct. at 582.

6 The Ninth Circuit has observed that even though the language of certain authority may suggd
domestic plaintiff's choice of forum is entitled some defiee, “[a] citizen’s form choice should not be give
dispositive weight. . . . [I]f the balance of conveniensgeggests that trial in the chosen forum would
unnecessarily burdensome for the defendarihe court, dismissal is properContact Lumber Co. v. P.T. Mog
Shipping Ca.918 F.2d 1446, 1449 (9th Cir. 199@)terations in original) (quotinBiper Aircraft,454 U.S. at 256
n.23). The court observed that‘[tlheepence of American plaintiffs, howevernot in and of itself sufficient to bg
a district court from dismssing a case on the groundfofum non convenieris.ld. (quotingCheng v. Boeing Cpo
708 F.2d 1406, 1411 (9th Cir. 1983)). Thus, even thatitilis a U.S. citizen, her forum choice is not dispositi
even under a tradition&rum non convenieranalysis.
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Choice of Court Agreements, Concluded June 30, ,2008 Harv. L. Rev. 931, 932 (2006)

(footnotes omitted). The United States courts frequently enforce foreign judgments, byt “U.S.

judgments are not accorded the same respect abrwhdat 932 n.qciting Kevin M. Clermont

Jurisdictional Salvation and éhHague Treaty, 85 Cornell IRev. 89, 89 (1999) (citations

omitted)).

Foreign judgments cannot be enforced in Noywnless (1) there is a treaty provid
that the judgments at issue can be enforced in Norway, (2) the parties agreed to an
venue outside of Norway, or (3) the plaintdbtains a “Norwegian judgment to enforce

provisions and terms of the foreign judgment in NorwayeelNTCP NORWAY 10.

ng
alternate

the

The first situation does not apply in this case because the United States is not a gignatory

to the Lugano Convention.Seel0.2. Convention on Jurisdiction and the Enforcement of

Judgments in Civil and Commercial Mattéssgned at Lugano on 16 September 1998), INTCP

FEDERAL REPUBLIC OF GERMANY10.2. This treaty permits Norway to recognize

enforce the decisions of foreign courthiavare also signatories to the conventioBee id.

and

Likewise, the second situationiigapplicable because therens agreement between Skuld and

Hill or Majestic Blue to an &rnate venue outside of Norway.

Therefore, to enforce a judgment against 8Ky this court, Hill would need to obtain a

“Norwegian judgment to enforce the provisions and terms of the foreign judgment in No

SeelNTCP NORWAY 10. A “foreign judgment normalig recognized by Norwegian cour

rway.”

S,

with the effect that Norwegian courts makeithdecisions based on the first judgment, without

any new examination of the facts of the cade.” Yet it could be problematic for an action fil

bd

in Norway if a judgment rendered by thisuct disregards the New York Convention, and

ignores the arbitration and faruselection clause within Skdi¢ Statutes and Rules.

Thus, arbitrating in Norway is likely the mosfficient and effective course of action for

16
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the parties. Although it is not requiréd consider private interest factors unddgt. Marine
Const. Co.due to the arbitration and forum seleanticlauses within Skuld Statutes and R
47.1, this court adopts the Magistrate’s conclusion that priaaters weigh in faor of Skuld.
SeeR. & R. at 23, ECF No. 73.
Iv. Public Interest Factors.

Skuld also objects to the Magistraledge’s application of certai@ulf Oil “public
interest factors.”SeeSkuld’s Obj. to R. & R. at 10, ECF No. 77. In particular, Skuld argues
Guam’s interest does not “trump[] both the prévanterest factors (which ‘favors a Norw

forum’) and Norway’s substantially greater public interestl” (quoting R. & R. at 23, ECF N

73). They assert that private interest factors igdiiyehave priority over puix interest factors,

Id. at 11 (citingSaqui v. Pride Cent. Am., LL.G95 F.3d 206, 214 (5th KCi2010) (“a court ig

required to examine the publictémest factors only if it cannatetermine whether the priva

interest factors weigh in favor of dismissal” (citation omittetd)t see Leon v. Millon Air, Ing.

251 F.3d 1305, 1311 (11th Cir. 2001) (quotiBgtz v. McDonnell Douglas Cor@44 F.3d
1279, 1283-84 (11th Cir.2001) (“evemotgh the private factors areeigerally considered mo
important’ than the public factorshe better rule is to congd both factors in all cases,

Moore's Federal Practice8 111.74[3][b] at 111-221 (3d ed. 2000), and this has bee]

approach in recent cases.”). Although this coaddnot consider privateterest factors in light

of the forum and arbitration clauses, the coureagmwith Skuld and finds that the public intef
factors should not haveebn given undue weight.

As for the first public interest factor,k@d urges that the Rert inappropriately
concluded that Guam'’s interest in this case eighed Norway’s interestsSkuld’s Obj. to R. &
R. at 11, ECF No. 73. That factor relates tee“administrative difficulés flowing from cour

congestion.” Piper Aircraft Co, 454 U.S. at 241 n.6. The court finthés factor to be neutral 4
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there is no evidence that Guam or Nayhas more congestion than the otfier.

As for the second factor, Skuld stresses thatReport erroneoushnalyzed “the ‘loca
interest in having localized caotversies decided at home.” Skuld’'s Obj. to R. & R. at 11,
No. 77;see Piper Aircraft C9.454 U.S. at 241 n.6. The Report concluded that “the Dij
Court of Guam has an interest in ensuring ¢bkectability of its judgments” and “enforcir
contracts entered into bysident corporations.” R R. at 22, ECF No. 73.

Skuld highlights that Hill's action against SHuk essentially a breach of contract cla
through a direct action statute. Sksl®bj. to R. & R. at 11, ECF No. 73ee alsdR. & R. at
13, ECF No. 73 (noting in the personal jurisiic section of the Rmort that “but for
Defendant’s breach of the indemnity insurapoécy by refusing to pay the judgment in CV]
00034, this suit would not have a1g). This is not an actioto enforce a judgment agair]
Skuld because Hill has no current Guam judgment against SkaidHill bypassed judicially
enforcing a judgment against Majie Blue, and filed directly agnst Skuld. Although Majesti
Blue is a Guam corporation, Hill is a Florigiaintiff, and Skuld is a Norwegian insuran
company. Guam has little interest in thieach of contracaction, particularly where the Gug
company negotiated a clause to arbitrate the dispute in Nor&gCompl. at Ex. B (Statutg
and Rules at 47.1), ECF No. 1-2. Thuss thctor weighs in favor of Skuld.

The third and fourth factors, including “theenest in having the trial of a diversity c3
in a forum that is at home with the law thaust govern the actiordnd “the avoidance ¢
unnecessary problems in conflictlafvs, or in the appdation of foreign law” likewise weighs i
favor of Skuld because the choice of law clausthis case specifies the laws of Norwayee

Piper Aircraft Co, 454 U.S. at 241 n.&ee alscCompl. at Ex. B (Statutes and Rules at 47

17 Determining that a given factor is neutral does not preclude dismBsalCreative Tech., Ltd. v. Aztd
Sys. Pte., Ltd.61 F.3d 696, 704 (9th Cir. 1995) (dismissing case basefbroim non conveniendespite
determining some factors were neutral.).
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ECF No. 1-2.

The final factor, relating téthe unfairness of burdeningticens in an unrelated foru
with jury duty” weighs in favor of Skuldor the same reasons as the second facsaePiper
Aircraft Co, 454 U.S. 235, 241 n.6. Although Hill has a judgment against Majestic Blue,
convincingly asserts that “local jurors have nterast in a dispute among foreign parties tdg
insurance contract dispute athis governed by Norwegiafaw and enforceable throug
arbitration in Norway.” SeeSkuld’s Obj. to R. & R. at 11, ECF No. 77. Furthermore, as s
above, any judgment entered by this court maybeohonored by a Norway court. Therefd
this final factor weajhs in favor of Skuld.

The public interest factors cotlidvely weigh in favor of dismssal. Moreover, Hill ha
not met her “burden” of showing that “transterthe forum for which the parties bargaineg
unwarranted” as required Atl. Marine Const. C.134 S. Ct. at 581. Fally, arbitrating in
Norway is likely the most efficient and effectiveurse of action for the parties. Therefore,
action is dismissed under the doctring@ium non conveniensind the parties should arbitr
their dispute in Norway.

c. The Forum Non Conveniens Determination Moots Skuld’s Additional
Arguments and All of Hill's Argume nts Unrelated to Arbitration.

A jurisdiction question must ordinarily pres® merits determinations in dispositi

orders, but “there is no mandatorygeencing of jurisdictional issues.Sinochem Int'l Co. V.

Malaysia Int'l Shipping Corp.549 U.S. 422, 431-32 (2007) (quotiRghrgas AG v. Maratho
Oil Co., 526 U.S. 574, 584 (1999%ee alsdSteel Co. v. Citizens for Better Environmes223
U.S. 83, 93-102 (1998). This “court has leew@aghoose among threshold grounds for den
audience to a case on the meritdd. Dismissing a case based oforttm non conveniery
dismissal ‘den[ies] audience to a case on the merits’™ because “it is a determination

merits should be adjudicated elsewherdd. (quoting Ruhrgas 526 U.S., at 585) (citatior
19
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omitted). Thus, “[a@] district court . . . may dispose of an action fgriam non convenier
dismissal, bypassing questions of subject-matter @ersonal jurisdiction, when consideratiq
of convenience, fairness, andljcial economy so warrant.id.

Therefore, this coutMODIFIES the Report’s recommendation to deny the motio

dismiss based oforum non convenienand decline to reach therpas’ additional persond

jurisdiction and merits argumendgie to “considerations of convience, fairness, and judicigl

economy.” See Sinochem Int'l Co. v. Malaysia Int'l Shipping Cofa9 U.S. 422, 431-3
(2007). Although Hill is eager to recoverrhpidgment against Majestic Blue, the m
economical and swift course of action is adiittn in Norway as required by the policy {
seeks to enforce. Skuld’s additional arguments are moot.

B. Hill's Motion to Strike.

Turning to Hill's Motion to Strike, only pleadgs, not motions, are subject motions

strike under FRCP 12(f)Sidney-Vinstein v. A.H. Robins C697 F.2d 880, 885 (9th Cir. 1983).

Consequently, Hill's Motion to Strike Skuld’s Motion to Dismis©BNIED .8
C. Hill's Objection to the Report and Recommendation.

Hill's primary objection is directed at the Miatrate Judge’s recommendation to com

S

NS

N to

|l

2
pst

he

to

pel

arbitration. SeeHill's Obj. R. & R. at 2, ECF No. 81.She raises a new “waiver” theory, and

asserts that the McCarran-Ferguson Act “reversempts the [Federal Arbitration Act]ld. at
2, 18. In response, Skuld contends Hill's Objecti@re untimely and based on new facts ng
evidence. Skuld Response to Hill Ofgj.R. & R. at 3-5, ECF No. 82 (citingorden, 836 F.2d

at 6).1° The argument raised in Opposition to Skuld’s Motion to Dismiss asserted that

8 The arguments raised in the Motion to Strike do not impact this cfamtii non convenieranalysis,
nor were they reiterated in Hill's Objection.

2 Hil’'s Objections were timely becausigis court issued a standing ordeat the extension within FRCP
is afforded to parties cong@rg to electronic serviceSeeDistrict Court of Guam General Order 13-0003 at
Apr. 17, 2013 (referring to former FRCP 6(e), but notirat tithe three additional days allowed for respondin
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waived its right to arbitrate when it negotiated to avoid a default rather than its new ar
that Skuld’s “Letters of Undertaky” or lack of a “reservation ofights letter” resulted in
waiver of arbitration.SeeSkuld’s Response toilis Obj. to R. & R. at 7, ECF No. 8&ee alsd
Hill's Opp’n at 33-34, ECF No. 39 (“Skuld has wed any possibility otompelling arbitration
when it failed to reserve the right to file a motimncompel arbitration aftat went into defaul
and then negotiated a deal to lift the defauff”).
1. Enforceability of the Arbitration Agreement.
Courts generally analyze four factors totedmine whether to enforce an arbitrat

agreement under the Convention on the Recagniind Enforcement of Foreign Arbity

Awards (the “New York Convention”)Balen v. Holland Am. Line Inc583 F.3d 647, 654 (9th

Cir. 2009) (citations omitted). The Magistrate Judge conclubhat these requirements are 1
in this case and also noted the “liberal federal policy favoring arbitration agreements.” H

at 23-24, ECF No. 73 (citing AT&T Mobility LLC v. Concepciqrb63 U.S. 333, 339 (2011)).

service by mail shall also apply to electronic servicedil's filings were within thisthree-day extension period.

20 As to the merits, Skuld maintains there was no arabecause Skuld’'s covee obligations for Hill’s
judgment against Majestic Blue only arise after Majestic Blue pays the judgment and seeks reimbursg
Majestic Blue is insolvent. Skuld’s Response to Hill's @hj& R. at 2, ECF No. 82. Neither event has occur
See id. Skuld also maintains Hill's McCamaFerguson Act argument is irrelevant because “Guam law dog
prohibit arbitration clauses in insurance agreemerits.”

2! These factors require:

[T]hat (1) there is an agreement in writingthin the meaning of the Convention; (2) the
agreement provides for arbitmati in the territory of a signatory of the Convention; (3) the
agreement arises out of a legal relationshipetivbr contractual or not, which is considered
commercial; and (4) a party to the agreement is not an American citizen, or that the commercial
relationship has some reasonable relation with one or more foreign states.

Balen v. Holland Am. Line Inc583 F.3d 647, 654-55 (9th Cir. 2009) (quotBautista v. Star Cruise$896 F.3d
1289, 1294-95 (11th Cir. 2005)).

22 The Report applied the factors to this case as follows:

As noted by Defendants, these foequirements are met in this cadérst, there is an agreement
in writing within the meaning of the Conventiorfhis written agreement is set forth in Skuld’'s
Statutes and Rules as appended as ExhibittBet@laintiff's Complaint. Second, the agreement
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The Report further concluded that the dioetrof equitable estoppel binds Hill to t
arbitration clause even though she is a nonsignatiatyat 24 (citingComer 436 F.3d at 110
(quoting Wash. Mut. Fin. Group, LLC v. Bailey364 F.3d 260, 267 (5th Cir. 200
(nonsignatories are bound “to drhtion clauses where the nagisatory ‘knowingly exploits thg
agreement containing the arbitration clawdgespite having never signed the agreeme
(quotingSee E.l. DuPont de Nemours & C269 F.3d at 199)).

Hill offers no objection to the Report’'s equita estoppel conclusiony the Magistrate’s
Judge’s conclusion that the requirement8afen v. Hollandare met in this case. Hence,
court ADOPTS this recommendation by the Magistrate Jedand declines to hear Hill's new
raised arguments for the reasons stated below.

2. Hill's Newly Raised Arguments and Evidence.

Skuld argues that Hill's Objections tihne Recommendation éacerning arbitratiof
should . . . be rejected because her arguments are entirely new and based on facts that
evidence.” Skuld’'s Response to Hill O.R. & R. at 5, ECF No. 82 (citingorden 836 F.2d
at 6). In Hill's Reply, filed without leave of i court, she assertsath“[a] district courtmust
review any argument raised byparty seeking review of a magiate judge’s recommendatia
regardless of whether the partyaeahat argument before the magitt judge.” Hill's Reply ta
Skuld’s Response to Hill's Obj. 8. & R. at 4, ECF No. 88 (citingnited States v. Georg@71
F.2d 1113, 1118 (4th Cir. 1992) (“We believe thatpart of its obligation to determide novo

any issue to which proper objectimmade, a district court isgeired to consider all argumer]

directed to that issue, regarseof whether they were raisbdfore the magistrate.” (footnote

provides for arbitration in NorwaySeeRule 47.1 (“Unless otherwise agreed, any dispute between
the Association and . . . any party making analain the Association, shall be determined by
Arbitration in Oslo.”), Statutes and Rules, Ex. B to Compl. ECF No. 1-2. Third, this agreement
arises out of an insurance contract which is a commercial legal relationship. Finally,
Assuranceforeningen Skuldrist an American citizen.

R. & R. at 23-24, ECF No. 73.
22
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omitted)).

The Ninth Circuit, howeverxpresslydeclined to adopt the Fourth Circuit’'s approach to

this issue. See United States v. Howell31 F.3d 615, 621 (9th Cir. 2000). Instead, the Ninth

Circuit held that “a district court has disttom, but is not required, to consider evide
presented for the first time i party’s objection to a magiate judge’s recommendationfd.
The court reasoned that requiring the distieciurt to consider evehce not previousl
“presented to the magistrate judge would effety nullify the magistratgudge’s consideratio
of the matter and would not help to relighe workload of the district court.ld. at 622.

A district court likewse has discretion to bar “argumemégsed for the first time o

objections to a magistrate’s findings and raotendations absent exceptional circumstanges.

Friends of the Wild Swan v. Web86b5 F. Supp. 2d 1191, 1194 (D. Mont. 2083jd, 767 F.3d

936 (9th Cir. 2014) (citingsreenhow v. Secretary of Health & Human Servi&&3 F.2d 633

nce

638—-39 (9th Cir. 1988)ferruled on other groundspecifically with respect to the appropriate

mechanism for conflict resolution between panelslens in en banc decisions)). “[O]bjectigns

to findings and recommendations are not intenttederve as a party’s ‘second bite at
apple.” Lintz v. Potter No. 2:09-CV-01907 GEB, 2012 WA034131, at *1 (E.D. Cal. Sept. 1
2012)2® The Ninth Circuit observed that “allowing rtias to litigate fullytheir case before th

magistrate and, if unsuccessful, gbange their strategy and peas a different theory to th

23 The Eastern District of Califorainoted that considering new evidercould encourage gamesmang
and presentation of a partial record to the Magistrate Judge:

If this court were to consider new evidence on objection to the Magistrate Judge’s Findings and
Recommendations, there would be nothing to prevent the parties from presenting a partial record
to the Magistrate Judge, wait to see if the nee@nded decision is against them, and then present
whatever evidence they nedd overcome the defects pointed out by the Findings and
Recommendations. If that were to be the procedure followed, this court would be better off
hearing the motion in the first place. While thetiggrmight not object to that procedure, it would
neither assist the court nor make the best use of the magistrate judges.

Lintz, 2012 WL 9034131, at *1 (quotinGalik v. NangalamaNo. CIV. 2:09-0152 WBS KJN (PC), 2012 W
469850, at *2 (E.D.Cal. Feb.7, 2012)).
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district court would frustrate theurpose of the Magistrates ActGreenhow 863 F.2d at 638.
is unlikely that “the Magistrate Act was intended to give liggits an opportuty to run one
version of their case past the magistrtiien another past the district courtd.

This approach is in line with the traditional rule barring new arguments for the firg
on appeal, “absent exceptional circumstances @onvincing explanation for the failure
present them to the court belowld. (citations omitted). Therefore, this court has the discre
but is not required, to hearwerguments raised by Hill.

This court declines to consider Hill'sew arguments regarding waiver and revq
preemption because doing so would frustrate ghrpose of the Magrsites Act, and woul
encourage gamesmanship during proceedings before the Magistrate Judge. This court
two judges: a magistrate judge and the underdighéef judge. The Magistrate Judge’s servi
are critical to the function of this courtConsidering new evidence and arguments would
help relieve the workload of this court and wordduce the Magistta Judge’s role “to that of
mere dress rehearser if a party were alloweditt &éd weave at the initial hearing, and save
knockout punch for the second roundSee Howell231 F.3d at 622 (quotingaterson-Leitch

Co. v. Massachusetts Mun. Wholesale Elec, 810 F.2d 985, 991 (1st Cir. 1988)).

Furthermore, considering new argumendsd evidence would be particulaf

inappropriate in this case because Hill has not claimed “exceptional circumstances” to j
excuse her failure to make these argumenfisréghe Magistrate when opposing the Motior]
Dismiss. See WebeR55 F. Supp. 2d at 1194 (cititgyeenhow 863 F.2d at 638—39). Hill h3
failed to seek leave of court to raise new argusieaveral times, includg those in her stricke

sur-reply?* her Motion to Strike, her Objections to Report and Recommendatiamg her

24 “District courts have the discretion &ither permit or preclude a surreplySee Garcia v. Biterl95 F.
Supp. 3d 1131, 1134 (E.D. Cal. 2016) (citation omittedE also Harkey v. U.S. Bank, NMo. 2:14-CV-00177
RFB, 2015 WL 300271, at *1 (D. Nev. Jan. 21, 2015) (“Surreplies are highly disfavored.”).
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Reply to Defendant's Response to Plaintiff's Limited Objections to Repor
Recommendatiorn®. SeeECF Nos. 58, 71, 81, 88. This stigids unfair to the opposing par|

and the court. Consequently, these new rmagnis will not be considered, and the cq

ADOPTS the Magistrate’s recommendation requiringe tparties arbitrate their claims |i

Norway.
IV. CONCLUSION
For the foregoing reasons, the court heréb@DIFIES the Report’'sforum non
conveniengletermination. Norway is an adequate alternative forum and the balance of

and public factors weigh heavitf dismissal on the basis tdrum non conveniensThe court

alsoADOPTS the Report’s conclusion thatdlparties’ dispute should lzbitrated in Norway}

Therefore, Skuld’s Motion to Dismiss for an alternative foru@FRANTED .

SO ORDERED.

/sl Frances M. Tydingco-Gatewood
Chief Judge
Dated: Mar 09, 2017

25 Hill also made conclusory “Additional Objections” that are not valid “specific written objections” {
Report as required by FRCP 72(b)(ZeeHill's Obj. to R. & R. at 18, ECF No. 81. They fail to provide “g
analysis as to why [the Recommendat]joare inaccurate,” and Objections ttoe Report that are “[f]rivolous]
conclusive, or general objections . . . need not be considered by the district cBad.Muegge v. Aqua Hotels
Resorts, InG.No. CIV. 09-00614 LEK, 2015 WL 4041313, at *2 (D. Haw. June 30, 2015) (alterations in or
(quotingRodriguez v. HillNo. 13CV1191-LAB (DHB), 2015 WL 366440, at *1 (S.D. Cal. Jan. 23, 2015)). H
arguments with respect to the stag moot based on this courfidsum non conveniergetermination. Furthermor
the court will not consider Hill's counbg numerous factual assertions at tiearing or within the moving pape
that were not found within the Complaint, and werebasted on any evidence adlaration within the record.

26 A “reply is not specifically permitted und€ederal Rule of Civil Procedure 72Easley v. Comm'r g
Soc. Se¢.No. 1:11-CV-00064, 2012 WL 910015, at *1 (S.D. Ohio Mar. 16, 2688;also Henderson v. U.S. 4
Force, DMAFB No. CIV06-323-TUC-FRZ, 2007 WL 2081481, at *1 (D. Ariz. July 20, 2007) (noting tha
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plaintiff's “reply” was “not properly before [the court],’hd that arguments in the reply not raised in the objections

were “untimely and are deemed waived. (citing 28 U.S.C. § 636(b)(1); FRCP 72(b)).
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