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THE DISTRICT COURT OF GUAM

TAIRIN ATESOM, individually and on behal CIVIL CASE NQ 15-00038
of all others similarly situated

Plaintiff,
DECISION AND ORDER
VS. ON OBJECTIONS TO

MAGISTRATE JUDGE’S
GUAM MEMORIAL HOSPITAL REPORT AND RECOMMENDATION
AUTHORITY and THEODORE LEWIS, in
his official capacity as the Chief Administratpr

of the Guan Memorial Hospital
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Beforethe courtis Plaintiff Tairin Atesom’s (Atesoni) Objection toMagistrate Juge
Joaquin Manibusan, Jr.’s Report and Recommendati®aeECF No. 17. TheMagistrate
Judge’s Report and Recommendat(“Report”) suggested that this cougtantthe Defendants
Motion to Dismisdor lack of subject matter jurisdictipandto dismiss Aesom’sCross Motion
for Summary Judgmerds moot SeeECF Nos. 57, and 18 After reviewing the partieg
submissions, and relevant caselaw and authority, the court h&@B¥PTS in part and

MODIFIES in part the conclusions within the Repfmt the resons stated heretn.

.  BACKGROUND

! Atesomfiled a crossmotion for summary judgment (ECF No.. 7)t is dismissed a
moot.
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A. Procedural History

This proposed class action was filed on October 9, 2@EeCompl., ECF No. 1.The
ClassAction Complaint (the “Complaint”) asserted three grounds for the courésciee of
subject mattejurisdiction over this action: (1jpursuant to 28 U.S.C. 88 1331 and 1343,
matters in controversyrise under the Constitution darthe laws of the United Stafeg(2)
diversity jurisdiction pursuant to 28 U.S.C. § 133as the plaintiff and allproposed clas
members are neb.S. citizens; and (3) pursuant to 28 U.S.C. § 1421(d), this cdas
exclusive jurisdiction with regard to the Guam Territorial Income Tax (“GTITCompl. at 15
ECF No. 1.

The Complaint asserts five causes of action, including (@aim“For Declaratory ang
Injunctive Relief Under 42 U.S.C. § 1983;” (2xkim “For Declaratory and Injunctive Reli
Under 42 U.S.C. 8§ 1983 and Under Common Law Principles as Applicable;"c{8ma“For
Declaratory and Injunctive Relief Under 42 U.S.C. § 1983;” (d)pam “For Common Law . .
Injunctive Relief and Damages;” and (4) a “Fifth Amendment Takings ClaiBeeCompl. at
10-14, ECF No. 1.

The Defendantéiled a Motion to Dismiss on November 30, 2018ot. Dismiss,ECF
No. 5. Atesomopposed the Motion to Dismiss on December 8, 2015, and alsodil€ss
Motion for Partial Summary Judgment. Opp’n & Cross Moim$&. J, ECF No. 7. Defendants
filed a Reply Brief and an Opposition to the Crddstion for Partial Summary Judgmean
Decenber 22, 2015.SeeReply, ECF No. 9.

On December 23, 2015, the Chief Judge issued an Qefierring the Defendants
Motion to Dismiss tdhe Magistrate Judger issuance of a report amdcommendatigrnbut the

Chief Judge opted to reserve the right tadiect all proceedings in this matteé8eeOrder (Dec,

the
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23, 2015), ECF No. 11.Atesom’s Cross Motion for Partial Summarjudgmentwas alsg
referredto the Magistrate Judgm December 28, 201%eeOrder (Dec. 28, 2015), ECF No. 1

On December 28, 201Btesomfiled a Reply Brief to the Defendants’ Opposition to
Cross Motion for Partial Summary Judgme8eeCross Mot. Summ. J. ReplgCF No. 13.

The Magistrate Judgbeard argument on the two pending motions, and therésstezd
the Report SeeMins, ECF No. 16 see alsoR. &. R. at 1718, ECF No. 17. The Report
recommendghat this court grant Defendants’ motion to dismiss for lack of subject n
jurisdiction, and to also dismiss Atesom’s Cross Motion for Summary Judgmerdas R. &.
R.at 17-18, ECF No. 17.

Atesom filed an objection to the Report, to which Defendants filed a RespbaseCF
Nos. 18 and 19.

B. Factual Background

Atesomis a citizen of the Federated States of Micron€$i&M”) with three depender
children Compl. at 16, ECF No. 1. Sheresides and works oGuam “earn[ing] only the

minimum wage, or a little more than tHaand hasever been offered medical insurance at

places of employment on Guand. In 2014 Atesomearned $12,4680, butwas entitled to a

$7,036.00efundbecause of the Earned Income and Dependent TakcCredits(“EITC”). Id.

Atesom assertsthat the Guam Memorial Hospital Authoritf GMHA”) garnished the entir¢

refund for tax year 2014nd has garnished all oherrefunds for the pashtee years to pay fq
hospital bills allegedly owed for services rendereldeior her childrer. 1d.
GMHA'’s garnishmenffor the hospital bills allegedly owed bAtesomwere achieved

through offsets it filed with the Guam Department of Revenue and daxaDRT”) pursuant tg

her
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26 U.S.C. § 6402(é).Id. at 19. Based on théOffset of Overpayment Noticesttached to th

Complaint, the following amounts were garnished from the Plaintiff's tax refunds

DATE OF NOTICE TAX YEAR OFFSET AMOUNT
August 20, 2013 2012 $289.99
May 28, 2014 2013 $7,182.00
May 4, 2015 2014 $7,036.00
TOTAL OFFSET AMOUNT $14,501.99

Atesomproposes to represent a class defined as

All FAS? citizens residing and working on Guam pursuant to the Compact
of FreeAssociation who have dependent children and who have had yearly earned
income thatwas so low that when they filed their income tax returns they were
eligible for theEITC and/or Dependent child Tax credits, but whose refunds,
including refundsattributable to those tax creslit have been garnished by
GMHA, with or without due process, for hospital bills allegedly owed.

Id. at §12.

1. LEGAL STANDARDS

In reviewing a magistrate judge’s report and recommendation, the district“sbalit

1%

make a de novo determination of those portions of the report . . . to which objection is made.” 28

U.S.C. 8 636(b)(1).“[T]he court may accept, reject, or modify, in whole or in part, the find
or recommendations made by the magistrate judige.”

A. Motion to Dismiss for Lack of Subject Matter Jurisdiction

% This is the statutory provision citéa the Complaint and in the Offset of Overpaym

Notices sent by DRT to the PlaintiffeeCompl. Exs. 13, ECF No. 1 As will be discussed
more fully below, the court believes the correct statutory citation for thésetois26 U.S.C. §

6402(d).

% The complaint does not define the term “FAS” but the court presumes it refers

Freely Associated Statesconsisting of the Federated States of Micronéaiaich includes

Kosrae, Yap, Pohnpei and Chuuk), the Republic of the Marshall Islands and the Rep
Palau. SeeMatter of Bowoon Sangsa Co., Lt@20 F.2d 595, 600 (9th Cir. 198@)escribing
the relationship ofhe differentdistricts within the Trust Territory to the United States).
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FederalRule of Civil Procedure (“FRCP"12(b)(1) allows the court to dismiss a clg
for lack of jurisdiction. “It is a fundamental principle that federal courts are courts of lin]
jurisdiction.” Owen Equip. & Erection Co. \Kroger, 437 U.S. 365, 374 (1978). Thus, |
plaintiff bears the burden of establishing subject matter jurisdictibaderal subject matts
jurisdiction must exist at the time the action is commendééorongo Band of Mission Indians
Cal. State Bd. of Equalizah, 858 F.2d 1376, 1380 (9th Cir. 1988). A court must presume
of jurisdiction until the plaintiff establishes otherwis&okkonenv. Guardian Life Ins. Co. d
Americg 511 U.S. 375 (1994%cott v. Breeland792 F.2d 925, 927 (9th Cir. 1986) (“Tharty
seeking to invoke federal court jurisdiction has the burden of establishing that jiors

exists.”).
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A party bringing 8FRCP12(b)(1) challenge to the court’s jurisdiction may do so either

on the face of the pleadings or by presenting extrinsic evidence for the Courtte caticsn.
See White VM.eg 227 F.3d 1214, 1242 (9th Cir. 2000)HRCP] 12(b)(1) jurisdictional attack]
can be either facial or factual”). “In a facial attack, the challenger asserts thaegaiahs
contained in a complaint are insufficient on their face to invoke federal jursdictSafe Air
for Everyone v. Meyer373 F.3d 1035, 1039 (9th Cir. 2004). In evaluating a facial atta

jurisdiction, the court must accept the factual allegations of the complaint asSieeelacan(

ck to

D

Invs., LLC v. Balash765 F.3d 1068, 1071 (9th Cir. 2014). However, legal conclusions in the

complaint are not accepted as true, even if they are cast as factual alledatiend.

“By contrast, in a factual attack, the challenger disptite truth of the allegations th
by themselves, would otherwise invoke federal jurisdictidddfe Air 373 F.3d at 1039. “With
factual[FRCP] 12(b)(1) attack . . . a court may look beyond the complaint to matters of
record without having to convert the motion into one for summary judgment. It also ne

presume the truthfulness of the plaintiff[’'s] allegationsWhite 227 F.3d at 1242 (intern
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citation omitted)seealso Thornhill Publishing v. General Tel. & Elec. Cqrp94 F.2d 730733
(9th Cir. 1979).
B. Motion to Dismiss for Failure to State a Claim

FRCP 12(b)(6) provides that, in response to a claim for relief, a party may as
defense of “failure to state a claim upon which relief can be grantediayy of motion.
Whether a pady has sufficiently stated a claim for relief is viewed in lightF&fCP8. Bell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007Rursuant to Rule 8, a claim for relief must incly
“a short and plain statement of the claim showing that the pleadetitlseceio relief.” FRCP
8(a)(2). The pleading standard under Rule 8 “does not require detailed facyatiaile, but it
demands more than an unadorned;déendanunlawfully-harmedme accusation.Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (intetrrpotation marks omitted).

“To survive a motion to dismiss, a complaint must contain sufficient factuakem
accepted as true, to state a claim to relief that is plausible on its lcgiting Twombly 550
U.S. at 570) (internal quotation marksitted). The court must engage in a tstep procedur
to determine the plausibility of a claimd. at 678-79. First, the court must weed out the le
conclusions—that is “threadbare recitals of the elements of a cause of action, supponeadd;
corclusory statements™in the pleading that are not entitled to a presumption of truth. at
678. Second, the court should presume the remaining factual allegations are treeeanahe
whether the claim is plausibléd. at 679.

A claim is facially plausible if “the plaintiff pleads factual content that allows ¢t ¢o
draw the reasonable inference that the defendant is liable for the misconelyed dlld. at 678
(citing Twombly 550 U.S. at 556). The court must “draw on its judicial experience and co

sense” to determine the plausibility of a claim given the specific conftesich caseld. at 679.

[I. DISCUSSION
6
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Defendantamove to dismiss Atesom’s Complaint for lack of subject matter jurisdi

under FRCP 12(b)(1), and for failure to stat claim undeFRCP12(b)(6). Mot. Dismiss at 1

ECF No. 5. They challenge this court’'s subject matter jurisdiction over Atesom’s clain
three groundsFirst, Defendants argue the court has no subject matter jurisdiction oversth
because Ateso failed to comply with the requirements of the Government Claimsséictorth
in 5 GCA 88 6105106. Id. at 4. In Defendantsvziew, the Government Claims Act requir
Atesom to first file an administrative claim for her contractual dispute with GMa&hAl then
bring an action in the Superior Court of Guam rather than this court if she was sftedsatith
the results of her administrative clairSee idat 4. Second, the Defendants asghéat Atesom
“has not presented a question arising ufetkerd law.” Id. at 47. Finally, Defendants contet
that Atesom “has not established diversity of citizenship tbe jurisdictional amount i
controversy. Id. at 7. Defendants also maintain that each of Atesom'’s five causes of acti

to state a clainas required by FRCP (1(®)(6). Id. at 9-10.

Ction
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The Reportrecommends that this court grant Defendants’ Motion to Dismiss for lack of

subject matter jurisdiction over all claims because Atesom failed to show thdaines “arise
under” federal law, andlso because this court lacks diversity jurisdiction. R. & R. at 17,
No. 17.

A. Whether Failure to Comply with Government Claims Act BarsAtesom’s Suit

The Report concluded that because Atesom’s “claims pertain to a tax refung
Government Claim Act is inapplicable” because ‘i very language of the Govemant
Claims Act states that ishallnot apply to any clainpertaining to any tax refund.’R. &. R. at
8, ECF No. 17 (citindo GCA 8§ 6109. Atesom did not object to this portion of tReports
assessment, nor did Defendants. Accordingly, this &D@PTS the Reports conclusion tha

Atesom’s failure to comply with Government Claims Act does not bar her suit.

ECF

I, the

|
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B. Whether This Court Has Federal Question JurisdictionOver Atesom’s Claims

Defendants next argue that this court lacks fedeudjest matter jurisdiction ove
Atesomis claims. Mot. To Dismiss, ECF No. 5 at-A Federalcourts arecourts of limited
jurisdiction, and Atesom beatke burden of proving this court has subject mattesdiction
overher claims SeeThornhill Pub. Co. v. Gen. Tel. & Elecs. Cqrp94 F.2d 730, 733 (9th C
1979) (citation omitted).

Potentialsources of federal subject matter jurisdiction in this case are (1) federstian
jurisdiction, 28 U.S.C8 1331, and (2) diversity jurisdiction, 28 U.S.C. § 1332. Section
governs federal question jurisdiction and provides that “[t]he district courtstehagl original
jurisdiction of all civil actions arising under the Constitution, laws or treatietheoUnited
States.” 28 U.S.C. § 1331 A case aris[es] undérfederal law within the meaning of § 1331
if ‘a wellpleaded complaint establishes either that federal law creates the cause of actb
the plaintiff's right to relief necessaritiepends on resolution of a substantial question of fe
law.” Empire Healthchoice Assur., Inc. v. McVeid@#7 U.S. 677, 6890 (2006) (quoting
Franchise Tax Bd. of Cal. v. Construction Laborers Vacation Trust for SouthermGalU.S.
1, 27-28, (1983)).

Atesom asserts th#his court has federal questiqurisdiction because her claims ar

under certain federal lamcluding42 U.S.C. § 1983, 48 U.S.C.1821i(h)(1),the Due Proces

=
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Clauses of the Fifth and Fourteenth Amendments, and the Takings Clause of the Fifth

Amendment of the ConstitutionCompl. at § 46, 1213, ECF No. 1. Th&eportdetermined
that these federal laws did not confer subject matter jurisdiction over Ateslain's. R. & R
at 1718, ECF No. 17. This court will conduetde novoreview of whether these federal la

“creat§] the causes of actibrthe Atesomasserts irher Complaint,or whetherher right to
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“relief necessarily depends on resolution of a substantial questidghese laws. See Empire

Healthchoice Assurinc., 547 U.S. at 689-90.

1. Atesom’'s42 U.S.C. § 1983 Claim

Atesom’s Complaint asserts that this court “has jurisdiction over this matter putst
28 U.S.C. Sections 1331 and 1343Compl. at § 5, ECF No. 1. The first through third cau
of action within the Complaint appear to be predicated on 42 U.S.C.A. §1983.

Section 1983 provides a federal remedy for “the deprivation of any rights, prsyileg
immunities secured by the Constitution and laws.” To state a claim under Section &
plaintiff must allege the violation of a right secured by the Constitution and laws of thel

States, and must show that the alleged deprivation was committed by a perspaoradgr colo

* The Reportnotes that “[i]t is unclear which of the four subsections of Section
Plaintiff relies upon.” R. & R. at 9 n.3, ECF No. 17. Atesom is likely proceeding |
subsection 1343(a)(3), which is “the jurisdictional counterpart to 8§ 1988& Golden Staf
Transit Corp. v. City of Los Angele493 U.S. 107 n.4 (1999) (citation omitted). Subsec
1343(a)(3) confers federal subject matter jurisdiction over civil actiot]® fledress thg
deprivation, under color of any State law, statute, ordinance, regulation, custoagerofigny
right, privilege or immunity secured by the Constitution of the United States anyct of
Congress providing for equal rights of citizens or of all persons within the pirtsdiof the
United States.”

® Section 1983 provides:

Every person who, under color ahy statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, cectus

be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of anyhis, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress, ekeéjnt t

any action brought against a judicial officer for an act or omission taken in such
officer's judicial capacity, injunctive relief shall not be granted unlass
declaratory decree was violated or declaratory relief was unavailable. For the
purposes of this section, any Act of Congress applicable exclusivelyeto th
District of Columbia shall be considered to be a statute of the District of
Columbia.

42 U.S.C.A. §1983.
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of state law.” West v. Atkins487 U.S. 42, 48 (1988) (citations otad); see also42 U.S.C. §
1983°

The parties do not dispute that Defendants were acting under color of law,
satisfying the second element of Section 1983 actios®éR. & R. at 9, ECF No. 17. TH
parties do dispute whether Atesom was deprived of a federally protected rigectorn 1983
purposes. Hence, this court must determine whether Defendants violated any of #\
federally protected rights.

“Section 1983 speaks in terms of “rights, privileges, or immunities,” not violatio
federal law.” Golden State Transit Corp493 U.S. at 106. Relevant considerations W
determining whether a federal right was violated include “whether theispyn in questiorn
creates obligations binding on the governmental unit,” or whether the provision “does @
than express a congressional preference for certain kinds of treatnmldn{guotingPennhurst
State School and Hospital v. Haldermdb1 U.S. 1, 19, (1981)). The Supreme Court cautiq
that the plaintiff's asserted interests “must be ‘too vague and amorphous’ to be ‘beyond

competence of the judiciary to enforce.lt. (quoting Wright v. Roanoke Redevelopment {

Housing Authority, 479 U.S. 418, 43432 (1987). Additionally, the court should determ

“whether the provisionin question was intend[ed] to benefit the putative plaintiffld.
(alteration in original) (citations omitted).

In this case, Atesom asserts a “violation of the rights of [the Class] deeivaitithe
Supremacy Clause of the United States ConstittitiddeeCompl. at § 21, ECF No. 1. Yett

Report correctly notes that the Supremacy Clause “is not a source of any rfigdi€tdecause i

® Furthermore, a Section 1983 claim must be brought against a “peiSeeCrawford v.
Antonio B. Won Pat Int'l Airport AuthNo. CV 1500001,2016 WL 1273191, at **% (D.
Guam Mar. 31, 2016). Guam officials are “persons,” for Section 1983 purposes, but GN
not a “person.”See id(citations omitted). Hence, Atesom’s 1983 claims cannot survive ag
GMHA, only Theodore Lewisn his official capacity as GMHA’s Chief AdministratoGee id.

10
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simply “secure[s] federal rights by according them priority whenewayr tlome in conflict with

state law.” Chapnan v. Houston Welfare Rights Organizatiofdl U.S. 600, 613 (1965)

U

(footnote omitted)see alsoR. &. R. at 10, ECF No. 17. Therefore, this coMROPTS the

Report’s conclusionthat the Supremacy Clause standing alone does not create rights that are

enfaceable under Section 1983.
a. Compact of Free Association
Atesom argues in both her Opposition and her Objections tBdpertthat she and the
class have rights thataccrue to[them] under the Compact of Free Associatiofthe
“Compact”). Opp’n at 4, ECHNo. 7;see alsdObj. to R. & R. at 3, ECF No. 18. In her view,
the Compact confers jurisdiction to this court because the Compact, as a trdsylbfited
States, provides federal courts original jurisdiction over civil actions ansidgr treatiesld.
The United State€ongress adoptdeéublic LawNo. 99239, 99 Stat. 1770 (19868yhich
is a Joint Resolution to approeCompact of Free Associatitietween the United States gnd
the Governments of the Federated States of Micromesidhe Republiof the Marshall Islands.

48 U.S.C. 8§ 1901 Article IV of the Compact authorizecitizens of Micronesia and the Marshgll

Islandsto freely“enterinto, lawfully engage in occupations, and establish residence as- a non

immigrant in theUnited States and dtterritories and possessions.3ee99 Stat. at 1804.
Congresswas mindful, however, that the Compact was not intendettdose any adverge
consequences fahe United States territories and commonwealths or the State of HaBe®{”

48 U.S.C.8 1904(¢(1); see alsd_eon Guerrero v. Clintonl57 F.3d 1190, 1191 (9th Cir. 1998)

(citation omitted). Thus, if any adverse consequences to Unit8tates territories and

AY%4

commonwealths or the State of Hawaii result from implementation ofCtmpact of Freg

Association, the Congress will act sympathetically and expeditiously to retiress advers

D

consequences.” 48 U.S.C. § 1904(e)(4).
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The Compact was amerdidy agreement on June 30, 2004, and Congredsorized
reimbursemest to the governments of the affted jurisdictions forcertain “adverse
consequences” caused by the Comp&eaed48 U.S.C. § 1921c(e)(63ee alsdPub. L. Nos. 108
188 (2003). In the amendment, Congress authorized appropriations “®ethetary of thg
Interior such sums as may becassary to reimburse health care institutions inathected
jurisdictions for costs resulting from the migration of citizens of the Republibed¥arshall
Islands, the Federated States of Micronesia and the Republic of Palau fedtezlpfrisdictions

as a result of the implementation oétGompact of Free Associatiord8 U.S.C. §1921c(e)(6).

Atesom argues that because GMHA receives this reimbursement money, it éas

collecting twice and thus interfering with rights of her derivative of a trdatyeoUnited States

because they aréntended third party beneficiaries” of the Compa8eeOpp’n at 5-6, ECF Na.

7; see alsoObj. to R. & R. at 4, ECF No. 18In other words, because GMHA receiv

reimbursement money from the federal government undeCtmpact, GMHA has already

been compensated for the medical bills allegedly owedtbgom which precludes GMHA's

ability to garnishher tax refunds.SeeOpp’'n at 56, ECF No. 7see alsdObj. to R. & R. at 4
ECF No. 18.

Defendants disagreeitly Atesom’s characterization of the purpose of the 48 U.S.
1921c(e)(6) reimbursements, and maintains ttat'federal government has naligated itself
to pay for expenses incurred by individual FSM citizens residing in Guam.” ReB|YECF No
9. Rather, Defendantslaim these reimbursements are meant to assist Guam and other af
areadnstead of providing FSM citizens with individualized assistar@ee idat 34.

The Magistrate Judgeoncluded that Congress did not explicitly or implicitly prov
private rights of action or private remedies under the Compact, relying in latgenpgsidfPW,

Inc. v. Pohnpei SeeR. &. R. at 1011, ECF No. 17 (citing 437 F. App'x 565, 567 (9th (

12
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2011)). In AHPW, the Ninth Circuit held that “[t]helistrict court correctly ruled that it lackq
subject matter jurisdiction pursuant to the Compact of Free Association” hausrated Statd
of Micronesia (“FMA”) business owners and-owners attempted to bring suit against fed
officials, Pohnpei State, drthe FSM Development Bank. 437 F. Appat 567. The Ninth
Circuit recognized that “Congress did not explicitly or implicitly provide dgorivate right of
action or a private remedy pursuant to the Compact or the Agreement, wheskdredlias 4
tredy or a statute.”Id. (citing Cort v. Ash 422 U.S. 66, 78 (1975efumeratingactors to bq
assessed wheteterminingwhether an implied right of action existeder a statuje see alsd
Touche Ross & Co. v. Redingtdd2 U.S. 560, 575 (1979) (clarifygrthat“[tlhe central inquiry
remains whether Congress intended to create, either expressly or by iomliagtrivate caus
of action.”).

“The same analysis applies when considering treaty provisiassit does whef
considering whether a statute creates a private right of acBead. (citing Cornejo v. County
of San Diegp504 F.3d 853, 85-57, 864 (9th Cir.2007)" Applying these principles, the Nin
Circuit reasoned thahe district court lacked subject matter jurisdictionAIHPW because n(

language within the Compact demonstrated Congress’s express or implicit inteeneft

’ Treaties generally “confer rights upon the States that are parties t¢ tirein‘most
courts accept a presumption against inferring individual rights from international trea
Cornejg 504 F.3d at 858-59(emphasis added) (citations omitted). Consequently, “the ge
rule is that ‘[ijnternational agreements, even those directly benefitingt@ persons, general
do not create private rights or provide for a private cause of action in dowmstis, but therg
are exceptions with respect to both rights and remedidd.”(alteration in originalXquoting
Restatement (Third) of Foreign Relations Law 8§ 907 cmt. a (1987) (citations and fq
omitted)).

In Cornejq the Ninth Circuit consieredwhether “Congress, by ratifying [Article 36
the Vienna Convention] intended to create private rights and remedies enf®iceAmerican
courts through [42 U.S.C.] § 1983 by individual foreign natiah&®4 F.3dat 855-57, 864
Ultimately the ourt concludedhat the treaty did not create a private right of action und
1983 forDefendantsfailure tonotify the foreign plaintiff ofthe right to have a consular offig
when arrested
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individual business owner$ee id.(citing 48 U.S.C. 8§ 1921 (2003). Insteae tCompact
focused on the encouragement of “economic development and trade betwelrtedeStates
and the FMA.” See id(citing 48 U.S.C. § 1921 (2003).

It is inconsequential tha&AkHPWdoes not involve Compact Impact reimbursement money
as suggested by AtesorBeeObj. to R. & R. at 7, ECF No. 18. The relevant inquiry is whether
the Gmpact, specifically Subsection 1921c(e)(6), creates a private righttioh amder 42
U.S.C. 8 1983. The court agrees with the Magistrate Judge and Defendants that 48 U.S.C. §

1921c(e)(6) expresses Congress’s intentremlress adverse consequences of the Compact by
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reimbursing the governments of the affected jurisdictioather thanto “inure to the benefit of
any specific individual.” SeeR. &. R. at 11, ECF No. 17Atesom has failed to overcome the
presumption against inferring an individual rigtitaction from the CompactSeeCornejq 504
F.3d at 858-59.

A district court should refrain from imposing a particular judicial remedy “Wjingu

lawmaking of [its] own” where a treaty does not provide that particular rem8dgSanchezt

Llamas v. Oregn, 548 U.S. 331, 34&!7 (2006). Therefore, this court concludes that Atesom

and the proposed classvieano express or derivative right to the appropriations authorized by 48

U.S.C. § 1921c(e)(6).
Thus,the Compact does not create rights enforceabledlintiff under Section 1983.
Therefore, this courADOPTS the Report’s conclusiothat “[tjhe Plaintiff has failed to satisfy

the first element of a Section 1983 action,” for the first and second causes aof &ttehas not

established that the Defdants’ conduct deprived her of a federally protected right under either

the Supremacy Clauger] the Compact SeeR. & R. at 13, ECF No. 17.

Atesom requests “leave to ametie complaint to allege that the reimbursement mgney

is supposed to based for reimbursement.’Obj. to R. & R. at 3, ECF No. 18&mphasis ir

14
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original). Although leave to amend should be granted liberally, there are some linstafea
Ascon Props., Inc. v. Mobil Oil Ca866 F.2d 1149, 1160 (9th Cir. 1989) (citibgD Programs,

Ltd. v. Leighton833 F.2d 183, 186 (9th Cir. 1987)). For example, leave to amend need

granted if it “constitutes an exercise in futilityld.; see also Klamathake Pharm. Ass’n y.

Klamath Med. Serv. Bureaw0l1 F.2d 1276, 1293 (9th Cir. 1983) (holding that, while leay
amend shall be freely given, the court need not grant leave for futile amesjiment
Atesom’s proposed amendment is futilecause the Compact does not create a pi
right of action under Section 1983Accordingly, herfirst and second claims are dismiss
without leave to amend.
b. Due Process
Atesom’s thirdclaim appearsd assert that heDue Process rights undére Fifth and
Fourteenth Amendmentsere violated SeeCompl. at 28, ECF No. 1. In particular, shq
argues thatGMHA'’s garnishment violated her “expressly provided due processtaghtsixty
day notice of, and opportunity to contest, any such garnishment . . . as provided ftt. 8tQ4
8 6402,” andsheseeks declaratory and injunctive relief under 42 U.S.C. § 198ad.

This court concludes that has subject matter jurisdiction ovAtesonis third claim.

The issue of whetheixty-daysnotice prior to offset by an agency is required under 26 U.S,

6402(d) “necessarily depends on resolutioa stibstantial question” of a federal laivhus, the
court MODIFIES the Report’s conclusion and determirtleat it hassubject matter jurisdictio
over Atesom’s thircclaim. See Empire Healthchoice Assur., &7 U.S. at 68D0. Instead,
this claim must be evaluated under FRCP 12(b)(6) as discussed more fully below.

2. GTIT Jurisdiction

Atesom also contendbkatfederal question jurisdictiois satisfiedbecause this court h;

“jurisdiction over all judicial proceedings in Guam, both criminal and cregardless of th
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degree of the offense or of the amount involved, with respect to the Geaitorial income
tax.” 48 U.S.C. § 1421i(h)(1).

The Reportconcluded that 26 U.S.C. 86402 did not confer subject matter jurisd
even though “Section 1421i(h)(1) appears to providedbist with jurisdiction over the clain
asserted in the Complaint because said claims involv&THE, [that] this grant of jurisdictior]
is overcome by a more specific provisi@ection 6402(g)jn the tax codé. R. & R. at 13, ECH
No. 17. The Report then cites a portion of Section 6402(g), specifically the following:

No court of the United States shall have jurisdiction to hear any action, whether

legal or equitable, brought to restrain or review a reduction authorized b

subsection (c), (d)e), or (f). . . . No action brought against the United States to

recover the amount adny such reduction shall be considered to be a suit for
refund of tax. No action brought against the United States to recover the amount
of anysuch reduction shall be considered to be a suit for refund of tax.
R. & R. at 13, ECF No. 17 (citing 26 U.S.C. 86402(g)). Yet the next sentence of
6402(g) states that “[t]his subsection does not preclude any legal, equitable, or aahmim

adion against the Federal agency or State to which the amount of such reductiondwa2 ®

U.S.C. §6402(g).

The United States Court of Federal Claiimss acknowledged that “[t]his provisign

prohibits federal courts from adjudicating a taxpayers challenge @egpartment of Treasury
actions when offsetting a tax refund, pursuant to another federal agegeystrihat it do so.
Wagstaff v. United State$05 Fed. Cl. 99, 112 n.11 (RCFC 2012) (emphasis in original).
taxpayer’s right to bring an action against the agency receiving payofethe reduction
however, is preserved by 26 U.S.C. §6403(d)l.; see alsdasisa v. Dep't of Treasur@51 F.

Supp. 2d 45, 46 (D.D.C. 2013)Department of Treasuryis therefore the wrong defendant

% In some circumstances, sovereign immunity might bar the taxpayer's rigltiaf.3
Wagstaff v. U.S. Dep't of Edu&09 F.3d 661, 664 (5th Cir. 2007) (holding that the Fair I
Collection Practices Act “[did] not contain an unequivocal and express waivavefeggn
immunity, [so] the district court correctly held that it lacked subject matter jutisdim [that]
case”).
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this matter. To pursue this matter, the plaintiff must sue the agency claiminghbtsadd not th¢
debt collector”) Ibrahim v. United States12 Fed. CI. 333, 337 (RCFC 2013) (determining
court had jurisdiction over a claim brought against the Department of Educatiot) {dEber
than the Department of Treasury because the ED was the agency that receivdgethef
plaintiff's tax refund).

Underthe mirror tax code system, the word “Guam” is replaced for the word “U
States.” See48 U.S.C. 81421i(e). GMHA thus becomes a “Federal agency” for purpos
obtaining an offset under Section 6402(&ee48 U.S.C. 8§ 1421i(e) (permittingpther change
in nomenclature and other language, including the omission of inapplicable langinege
necessary to effect the intent of this sectign. Accordingly, this court disagrees with the R.
R. and concludes that Section 1421i(h)¢an form a basis for this court’s federajuestion
jurisdiction because this court has exclusive original jurisdiciigar “all judicial proceedings i
Guam. . .with respect to the Guam Territorial income tatee48 U.S.C.A. § 1421i(h)(1).

Thus, the courMODIFIES the Report’'s conclusion and determiriat it has subject
matter jurisdiction over Atesom®urth claim. The issue of whether tHacts set forth withir
Atesom’s fourthclaim state a viable cause of actifor FRCP 12(b)(6) purposes idiscusseq
below.

3. Takings Clause of the Fifth Amendment

Atesom’sfifth claim contends that GMHA’s garnishment of her tax refunds was
unconstitutional taking of her . . . private property for a public purpose; for which [s
entitled to just compensation” under the Fifth Amendment of the U.S. Constitution. Cof

32, ECF No. 1.

The Fifth Amendment provides, among other things, that: “No person shall . | .

deprived of life, liberty, or property, without due process of law; nor shall private prdpe)
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taken for public use, without just compensation.” U.S. Const. amend V. GMHA chal

Atesom’stakingsclaim on the grounds that loes not “arise[] under’ federal lawbdr subject
matter jurisdiction purposes because it is amounts to merely “labels and mnelu$SeeMot.
Dismiss at 56, ECF No. 5.

The Reportrecognized that if “[the fifth claim of theComplaint asserts a claim f
deprivation of the Plaintiff's FifttAhmendment rights which, if true, would provide the court
federal question jurisdiction.” R. & R. at -3, ECF No. 17. It then conducts an FR
(12)(b)(6) failure to state a claimnalysis rather than an FRCP 12(b)(1) subject m
jurisdiction analysigo determine whether GMHA'’s garnishment was used for public or pf
purposes.ld. at 14. Ultimately, theReportfound that it could accept Atesom’s legal conclus
that GMHA violated the Takings Clause as true because the tax refunds were taken to sg
personal debt to the hospital, which is not a “taking of private property poubkc purpose
without just compensation.Id. (emphasis in original).

This courtMODIFIE Sthe Report’s conclusion and determiriestit has subject mattg
jurisdiction over Atesom’s asserted takings claim because a takings clags arider thg
federal law, namely the Fifth AmendmenAlthough theReportdetermined thathe court could
not accept Atesom’s legal conclusion that GMHA violated the Takings Clause egsthiat
assessmemhustbe evaluated under FRCP 12(b){@&her tharFRCP12(b)(1). Thus, the issy
of whetherthe facts set forth by Atesom state a viable claim under the gakdtauseis
discussed more fully below.

C. Motion to Dismiss for Failure to State a Claim

This court is withoutsubject matter jurisdiction over Atesom’s filmhd second claim

because the Compact does not expressly or implicitly provide for a private rigittion.
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Although this court determined that it had federal question subject matter juristjmticsuant
to 26 U.S.C. 86402(g), Section 1421i(h)(1) and the Takings Clause for Atefund’'sfourth
and fifth claims, these claims must be evaluateder FRCP 12(b)(8p determine whether thq
state a claim upon which relief may be granted

1. Third Claim: For Declaratory and Injunctive Relief Under 42 U.S.C. § 1983

Atesom'’s third clainalleges thaGMHA'’s garnishment violated her “expressly provig
due process right to a sixty day notice of, and opportunity to contest, any such garnishme
provided for at 26 U.S.C. § 6402,” antles®eks declaratory and injunctive relief under
U.S.C. 8§ 1983. SeeCompl. at 128, ECF No. 1. The Complaint does not specify w
subsectiof of Section 6402 she relies upon for the assertion that she is entitled tday
notice period.SeeCompl. at 128, ECF No. 1. The Magistrate Judge “presume[d] she is re]
to subsection 6402(e)(4)” because the netissued by GMHA to the Plaintiff state that
garnishments were being made pursuant to Section 6408&Compl. Exs. 13, ECF No. 1

The Magistrate Judge reasoned, however, that subsection is inapplicable ébé¢ba

garnishments by GMHA were nobllected to satisfy a delinquent state income tax obligat

Instead, said garnishments were actually offsets made pursuant to Sectial).6482¢R. & R.
at 12, ECF No. 17.
The Magistrate Judge noted that “[tjhe offsets of Plaintiff's tax retwese not

authorized under Section 6402(e) because said offsets were not collections-dtigdsgally]

® As this court has determined it has subject matter jurisdiction over these claiees]
not conduct a diversity jurisdiction analysis. Diversity jurisdiction wouldsagte Atesom’éirst
and secondauses of action. The first and second causes of action are predicated entirel
Compact, which does not create a private right of action.

19 Section 6402 generally permits certain offsets to be tagamst federal tax refund
subsection (c) permits offsets for past due child support, subsection (d) permits foffsdebtq
owed to federal agencies, subsection (e) allows federal tax refunds tfisbe to collect]
delinquent state income tax obligations, and subsection (f) permits collection gblaperant
compensation debts.
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enforceable State income tax obligations’ as permitted under that subse@eeRR. & R. at
12-13, ECF No. 17. Rather, “the offsets were taken tisfgahospital debts allegedly owed
[Atesom].” Id. at 13. This court agrees that 26 U.S.C. § 6402(e) is inapplicable to Atg
claims.

The Magistrate Judge also correctly observed that the text of 26 U.S.C. § 6402(
not require Defendants to give Atesom and the proposedstkigsiaysnotice of their intent t
garnish their tax returnsSeeR. &. R. at 13, ECF No. 17. The only notice required for off
made under 26 U.S.C. § 6402(d) is notice that “overpayment has been reduced by dr
necessary to satisfy such debt.” 26 U.S.C. § 6402(d)(1)(C).

The Department of Revenue and Taxation sent Atesom the appropriate not
required by 26 U.S.C. § 6402(d)(1)(CeeCompl. Exs. 13, ECF No. 1. Thus, the Magistrg

Judge concluded th&ttesom cannot assert any violation of her due process rights becad

procedures required to reduce her overpayment of taxes were sati3field. & R. at 13, ECH

No. 17.

Atesom’s Objection to thReport clarifies that her garnishment is approphatlassified
under Section 6402(d) as opposed to Section 640&e¢Obj. to R. & R. at 9, ECF No. 1
She also acknowledges that the texsbsection 6402(d) does not include thedd® notice)
requirement, but contends this “apparent lack of notice requirement . . . isiagdoaérsight.”
Id. In her view, “Due process requires that the 88 6402(e) and (f) notice requireme

imported into § 6402(d).'SeeObj. to R. &. R. at 9, ECF No. 18.

To remedy this apparent “oversight,” Atesom ingithis court to insert theubsections

6402(e) and (f) notice requirements because courts have the power “to supply
inadvertent legislative omission by the interpolation of words necessary toatertip sense (

the statute and to harmonize it with the obvious legislative inte®geGirard Inv. Co. v.
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Comm'r of Internal Revenué&22 F.2d 843, 846 n.10 (3d Cir. 1944¢e also Se@bj. to R. &.

R. at 9, ECF No. 18. IGirard, however, the court declined to adopt the petitioner’s sugggsted

intempolation with respect to the
1934” because such interpolation is only permissible “when the statutory languaggvoca

or where literal interpretation leads to absurdity ‘so gross as to sheckgeneral moral d

=

common sense.Girard Inv. Co, 122 F.2d at 844-46 (footnotes omitted).
“In construing a statute, the court attempts to discern and effectuatetiegisitent.”

White v. Pierce834 F.2d 725, 728 (9th Cir. 1987) (citations omitte@he starting point is “th

D

|®N

language of the statute itself,” and “[tlhe plain meaning will prevail unlessaalglexpresse

legislative intent is to the contrary, . or unless the plain meaning leads to absurd resulids.

(citations omitted)seealso Crawford v. Antonio B. Won Pat Int'l Airport AutiNo. CV 15

00001, 2016 WL 1273191, at *3 (D. Guam Mar. 31, 2016) (Plain meaning prevails unlegs “the

result would lead to absurd or impractical consequences, untenable distinctionsasonsginés

results.”) (citations and internal quotations omitted)).

There is nothing equivocal within the text of 26 U.S.C. § 6402(d), and Atesom hias not

established that the lack of saxty-days notice requirement withirsubsection 6402(d)(1)(Q)
would lead to an absurd result. Subsection (d) permits offsets for debts owedabdgdacies,
subsection (e) allows federal tax refunds to be offset to collect delinquentirstamee tax
obligations, and subsection (f) permits collection of unemployment compensatitm dée
“notice€’ procedures withirsubsection (d) are quite different from those set forthubsections
(e) and (f). Subsection (d) requires the Secretary of Treasury, “[u]pon recedting from any
Federal agency that a named person owes alpestegally enforceable debt,” to:

(A) reduce the amount of any overpayment payable to such person by the amount
of such debt;

21
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(B) pay the amount by which such overpayment is reduced under subparagraph
(A) to such agency; and

(C) notify the person makinguch overpayment that such overpayment has been
reduced by an amount necessary to satisfy such debt.

26 U.S.C.A. § 6402(d). Unlike the three step procedure set forth in 26 U.S.C.A. § 61

subsections (€} and (f)** set forth different, foustep proedures that a State must comply w

1 Before a State commences an action for recovery of delinquent state inco
obligations, gbsection (e) requires that the State:

(A) notifies by certified mail with return receipt the person owting pastdue
[State income tax liability that the State proposes to take action pursuant to this
section;

(B) gives such person at least 60 days to present evidence that all or part of suck
liability is not pastdue or not legally enforceable;

(C) consicrs any evidence presented by such person and determines that ar]
amount of such debt is padtte and legally enforceable; and

(D) satisfies such other conditions as the Secretary may prescribe to ensure tha
the determination made under subparagraph (C) is valid and that the State ha
made reasonable efforts to obtain payment of such State income tax obligation.

26 U.S.C.A. § 6402(e).

12 Before a State commences an action for collection of unemployment compe
debts, subsection)(fequires that th State:

(A) notifies the person owing the covered unemployment compensation debt that
the State proposes to take action pursuant to this section;

(B) provides such person at least 60 days to present evidence that all or part o}
such liability is not legally ewirceable or is not a covered unemployment
compensation debt;

(C) considers any evidence presented by such person and determines that a
amount of such debt is legally enforceable and is a covered unemployment
compensation debt; and

(D) satisfies such othezonditions as the Secretary may prescribe to ensure that
the determination made under subparagraph (C) is valid and that the State ha
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to commence an action for to recover on delinquent state income tax obligatiopns or

unemployment compensation debts, which includedy-days notice to present evidenge
contesting the State’s claims for the State’s maration. The procedures withsabsections (e
and (f) also permit the Secretary to prescribe conditions ensuring then&tdée reasonable
efforts to obtain payment of the obligation prior to commencing an action.

The rumerouddifferences between th@ain language ofubsection (d) wittsubsections
(e) and (f) do not support Atesom’s conclusion that failure to includsititygdaysnotice in

subsection (d) was an inadvertent drafting error. Subsections (e) and (fjtdeaquirements a

State musfollow before commencing a recovery action, while subsection (d) permits rggover

upon notice by an agency without the need to commence an action. The plain larfguage o

Subsection (d) requires the Department of Treasury to offset tax refunds fercdelot to
federal agencies upon receiving notice from that agency. Consequently, the choesdec
interpolatesubsections (e) and (f)’s notice requirements to subsection (d).

Atesom has not set forth facts supporting an allegation that Defendants vibkigwlet
process requirements within 26 U.S.C.A. § 6402(dj(fr garnishment of a pasue, legally,
enforceable debib anagency. Therefore, the couODIFIES the Report’s conclusion and

determines thaDefendants’ motion to dismisshould be grantednder FRCP 12(b)(6as to

made reasonable efforts to obtain payment of such covered unemployment
compensation debt.

26 U.S.C.A. § 6402(f).

13 The Eastern District of New York-affirmed by the Second Circuitheld that the
Department of Education satisfied due process requirements whenvtgdltbe procedures set
forth in 26 U.S.C.A. 8§ 6402(d) prior to collecting plaintiff’'s defaulted student Idaonsigh aax
refund offset. Setlech v. United State816 F. Supp. 161, 167 (E.D.N.Yaff'd, 17 F.3d 390 (2d
Cir. 1993).
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Atesom’s third claim for a due process violation because the plain langu2gelb.C.A. §

6402(d) does not require sixty-days nofic®r to garnishment.
2. Fourth Claim: For Common Law Claim for Injunctive Relief and Damages.

Atesomalleges the hospital bills she allegedly owed “were mostly from back i@,

and earlier.” Compl.at 130, ECF No. 1 GMHA did not file a lawsuit against heand shq

contends that the four year statute of limitation set forttYi@CA § 11303 had or should ha

expired before GMHA filed the offsets at issue Hergl. She further claims that any agreem

she or other class members may have made with GMHA after the statute of limisatinmlon
said debts that rendered said debts “no longee-barred, was made without sufficignt

consideration, under duress extremis and/or by way of GMHA's taking unfair and

unconscionable advantage of plaintiff’'s and each of the proposed Class mentbeds’ l&gal
sophistication about the mattend.

A court cansua spontelismiss plaintiff’'s complaint for failure to state a claim where

plaintiff relies on “generic’ common law tortsiut fails to specifythe
or foreign law for their cause of action.Wyatt v. Syian Arab Republic362 F. Supp. 2d 10

117 n.5 (D.D.C. 2005) (quotingAcree v. Republic of Irag370 F.3d 41, 59 (D.C. Cir. 200

source in state, federal,

200

Ve

ent

the

abrogated on other grounds BRepublic of Iraq v. Beatyp56 U.S. 848, 129 S. Ct. 2183, 173 L.

Ed. 2d 1193 (2009) (“generic common law cannot bestheceof a federal cause of action.}).

Accordingly, Atesom’s fourth claim, which purports to set forttCarhmon Law Claim for . . |.

Damages,” fails to state an appropriate claBeeCompl. at 12, ECF No. 1.

Therefore, the couMODIFIES the Report’s conclusion and determines thisom’s

fourth claim should be dismissdzcauseeneric common laws not a source of a federal calise

of action.

3. Fifth Claim: For Fifth Amendment Takings Claim

24
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Defendantsmaintain that Atesom’s takys claim “does not present a cognizable I
theory or sufficient facts in support” because she “has not set forth any fallegmtions td
support her conclusion that her private property was taken for public purposes thag<dps
compensation.” Mot. Dismiss at 11, ECF No. 5.

Atesom’s taking claim fails for another reasorA “taking” for Fifth Amendment
purposes is predicated on authorized rather than invalid government aggeMagstaff 105
Fed. Cl. at 110. For example,\Miagstaffthe Lhited States Federal Court@faims determineq
that a former student failed to state a claim for just compensation against thémieepanf
Education for improperly garnishing her wages and tax refund offsets to recover unpaae§
of student loans.Wagstaff v. United State$05 Fed. Cl. 99, 110 (2012). The plaintiff's clg
was not properly characterized as a “taking” because “[a]s a matter of law . . .adakil
occurs when the underlying governmental action is valid and authorizied.{citing Tabb
Lakes, Ltd. v. United StateB0 F.3d 796, 802 (Fed.Cir.1993) (“[A] claimant must conceds
validity of the government action which is the basis of the taking claim to bring suit).
Consequently, the plaintiff's takings claims werentissed for failure to state a claim beca
plaintiff disputed the validity of the underlying governmental actiee id(citations omitted).

In this case, Atesom disputes the validity of the underlying governmentah antithis
caseGMHA's tax refund offsets to recover unpaid balances of her hospital [Bé=Compl. at
11 24, ECF No. 1. Specifically, Atesom claims the intent of the Compact ren@Wd1A’s

recovery of these unpaid balances inval8ke id. Therefore, hetakingsclaim fails asa matter

2gal

al

m

the

use

of law becauselike the plaintiffin Wagstaff Atesomdisputes the validity of the government’s

action.
Alternatively, becausétesom conclusivelysetsforth the elements of a takings clai

namely that the garnishment “was an unconstitutioaking of her [and the class’s] priva

25
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property for a public purpose; for which they are entitled just compensakienglaim fails
becausé[tlhreadbare recitals of the elements of a cause of action, supported by matesaoy
statements, do not sufé.” Igbal, 556 U.S. at 678 (citation omitted). Hence, even if this
considers Atesom’s inconsistent legal theory, her takings claim is not “p&usider the
standards set forth ligbal andTwombly Seelgbal, 556 U.S. at 678fTwombly 550 U.S. at 555
56, 570.

Hence, the coutMODIFIES the Report’'s conclusion and determines thafendants

FRCP (12)(b)(6) motion to dismisswith respect to Atesom’sifth claim should be grante

because (1) a takings claim cannot survive when a plaintiff wispthe validity of the

underlying governmental action, and (2) the allegations of Atesom’s Complaithraadbars

recitations of elements that are not entitled to a presumption of truth.

IV. CONCLUSION
For the foregoing reasons, the court herABCEPTS in part, andMODIFIES in part
the Report. Specifically, this court:
1. ADOPTS the Report’s conclusion that Atesom’s failure to comply with Governi
Claims Act does not bar her suit;
2. ADOPTS the Report’'sconclusiorthat the Supremacy Clause standing alone dog
create rights that aenforceable under Section 1983;
3. ADOPTS the Report’'s conclusiothatthe Compact does not create a private righ
action supporting her first and second claithas requiring dismissal of those clail
without leave to amend;

4. MODIFIES the Report's conclusion and determines thahas subject matte

jurisdiction over Atesom’slaim becauselte issue of whether sixtyays notice priof

to offset by an agency is required under 26 U.S.C. 8§ 6402(d) necessarily deps
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resoldion of a substantial questioof a federal lawthat must be evaluated under
FRCP 12(b)(6);

5. MODIFIES the Report’s conclusion and determingst it has subject matter
jurisdiction over Atesom’s fourth claim under 48 U.S.C. § 1421i(e);

6. MODIFIES the Report’s conclusion and determingmat it has subject matter
jurisdiction over Atesom’s takings claim because a takings claim arises iau®ral
law;

7. MODIFIES the Report's conclusion and determines that Defendants’ motipn to
dismissshould be granted under FRCE(1)(6) as to Atesom’s third claim for a diie
process violation because the plain language of 26 U.S.C.A. 8§ 6402(d) dges not
require sixtydays notice prior to garnishment;

8. MODIFIES the Report’s conclusion and determirieat Atesom’s fourth clainfails
because generic common law is not a source of a federal cause gf action

9. MODIFIES the Report's conclusion and determind#sat Defendants’ FRCP

[oX

(22)(b)(6) motion to dismiswith respect to Atesom’s fiftislaim should be grante
becaused) a takings claim camt survive when a plaintiff disputes the validity of the
underlying governmental action, anlg) the allegations of Atesom’s Complaint are
threadbare recitations of elements that are not entitled to a presumptioh.of trut
Atesom’s Complaint iserebydismissed with leave to amend her third through fifth
claimswithin twenty-one days of the date of this order.

SO ORDERED.

/sl Frances M. Tydingco-Gatewood
Chief Judge
Dated: Sep 30, 2016
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