Lau v. Ferng

10

11

12

13

14

15

ndez et al

THE DISTRICT COURT OF GUAM

GABRIEL H.T. LAU, Employee, Department CIVIL CASE NO. 16-00042
of Education,

Raintiff,
ORDER
Vs.

JOHN FERNANDEZ, Employee,
ANTONETTE SANTOS, Employee, and
DEPARTMENT OF EDUCATION for the
GOVERNMENT OF GUAM,

Defendants.
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Before the court are the following maitis: Defendants’ Motion to Dismiss and
Defendants’ Amended Motion to Dismis€ee ECF Nos. 49 and 56. For the reasons stated
herein, Defendants’ Amended Motion to Dismis&SRANTED.!

|. Factual and Procedural Background

On May 16, 2016, thpro se Plaintiff initiated this action by filing an “Intentional Tort
Claim,” see ECF No. 1, which the coucbnstrued as a “Complaint.” Therein, the Plaintiff
appeared to assert a tort action against theridants for alleging the Plaintiff “intentionally

provided a false statement, deception, or fraudiisnemployment application, which resulted

L 1n light of the Amended Motion to Dismiss (ECF No. 56), the Motion to Dismiss (ECF No. 49) is MGOY .
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the Plaintiff’s non-selection for employmewith the Guam Departent of Education
(“GDOE"), as evidenced by a letter datedriAg, 2014, from Antonette Muna-Santos, a
Personnel Administrator with GDOH. and Attachment B thereto.

On June 6, 2017, the Plaintiff fdea Motion for Default Judgmerfiee ECF No. 2. On
February 27, 2017, the court denied said motionlifig that it was improper for the Plaintiff tq
file a motion requesting entry of default or ddfgudgment before he had properly served th¢
Defendants. Order at 4, ECF No. 27. Additiopathe court found that entry of default was
improper because the Defendants had filed a timely response to the Cortglaint.

On August 8, 2016, the Defendants filed a Motio Dismiss. ECF No. 11. On Februa
27, 2017, the court granted in part said motle@F No. 28. The court tond that the Complaint
did not contain a short and plain statement of the grounds for this gatstction, nor did it
set forth any facts that wouldgport a claim under certain fedelalvs (such as Title VII of the
Civil Rights Act of 1964, Title | othe American with DisabilityAct of 1990 and Section 504 ¢
the Rehabilitation Act) that the Piaiff alleged the Defendants violatdd. at 6. Accordingly,
the court dismissed the Complaint without prejudind ordered the Plaintiff to file an amendy¢
complaint no later than March 29, 201d.. at 9.

On March 8, 2017, the Plaintiff filed a Mon to Appoint Counsel, ECF No. 32, which
this court denied on March 21, 2017. ECF No. 35.

On March 30, 2017, the Plaintiff filed a Motiéor Voluntary Dismissal. ECF No. 36.
April 25, 2017, the court issued an Order grantimgMotion for Voluntary Dismissal of this
action without prejudice. ECF No. 39.

On July 20, 2017, the Plaintiff wrote to tbeurt requesting that the court “enter a
judgment for the entitlement as prevailed pafCF No. 41. Therein, thPlaintiff claimed he

was “entitled to claim $150,000 [in] attorney fg[and other compensation because he assg
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he was the prevailing party in this action. Toart denied the Plaintiff's motion on July 25,
2017. ECF No. 42.

On November 1, 2018, the Plaintiff filed ag¢Rubmission of Complaints ‘Intentional
Tort’ and/or ‘Tort of negligence™ (hereinait “Re-submission of Complaints”). ECF No. 45.
Therein, the Plaintiff reiteratesdlsame allegations made in previous filings: violations of
the American with Disability Act of 1990 andtlB VII of the Civil Rights Act of 1964, as well
as emotional distress. ECF No. 45.

On November 27, 2018, the Plaintiff filad‘Re-submission of Complaints as
‘Intentional Tor’ and/or ‘Torof negligence’ Amended Comptés” (hereinafter “Amended
Complaints”). ECF No. 51. Thereithe Plaintiff added an allegati of a violation of Section
504 of the Rehabilitation Act of 1973.

The allegations contained in the “Rebsnission of Complaints” and the “Amended
Complaints” are all the same allegations conineprevious filings dismissed by this court g
February 27, 2019, ECF No. 28.

The Defendants filed the instant Motion tesBiss the “Re-submission of Complaints,
ECF No. 49, and the instant Amended Motion terfiiss to include therein the dismissal of th
“Amended Complaints” and lack dfversity argument, ECF No. 56.

II. Discussion

Defendants’ Amended Motion to Dismiss sketsh the following aguments: lack of
jurisdiction and improper venue; and faduo state a claim on several grourtéée ECF No. 56.

The gist of Plainff's complaint is that Defendan&nhgaged in discriminatory and
retaliatory practices when GDOE did not hiraiRliff for employment under the pretext that h
lied on the “Suitability Determettion Form.” ECF No. 51, at 3. Asich, Plaintiff also alleges

that GDOE violated the Stipulation for Settlent entered into by GDOE and Plaintiffliau v.
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Department of Education for the Government of Guam, District Court of Guam Civil Case No.
10-00035, ECF No. 8ee ECF No. 51, at 4. Based on these, mRl#iclaims a violation of the
following federal laws: Title VII of the Civil Rjhts Act of 1964, Title | of the American with
Disability Act of 1990, and Sectids04 of the Rehabilitation Acltd. at 6-7.

As context, inLau v. Department of Education for the Government of Guam, District
Court of Guam Civil Case No. 10-00035, the partieered into a Stipulation for Settlement &
agreedijnter alia, that GDOE would place the Plaintiff eime eligibility list for DOE positions
and that DOE would not base any future hiring siecis relating to the Plaintiff's application f
future employment on any prior terminationgtod Plaintiff or on any of the Plaintiff's past

performance. Civil Casdo. 10-00035, ECF No. 86 at 6.

In that case, Plaintiff allegea violation of the stipulation when GDOE did not offer him

the position he applied and interviewed forspie a recommendation by the interviewer to th
GDOE Administration. Civil CasBlo. 10-00035, ECF No. 93. Thetkr of his non-selection,
dated April 2, 2014, stated that he was not setefdr the position because he “intentionally
provide[d] false statements, deception, or frauth@application process.” Civil Case No. 10-
00035, ECF No. 94, Ex. Gpecifically, it stated that Plaifitwas not truthful on the Suitability
Determination Form when Plaintiff indicated thre form that he was not discharged from
employmentld.

This court found in that case that GDOE was in violation of the stipulation, because
“[a]lthough the Plaintiff insists [G]DOE declined hire him because of his prior termination
November 2008, the evidence presented revealgshhb Plaintiff wasot selected for the
position because the Plaintiff provided false infation on the Suitability Determination form.
Civil Case No. 10-00035, ECF No. 1385. That decision stands.

In the instant case, Plaintiff's basis for higrmgmaint, despite havingden styled as a tor
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claim, boils down to his non-selgon of a GDOE position in 2014,

Pursuant to Rule 8, a claim for relief mustlude “a short and plain statement of the
claim showing that the pleader is entitledabef.” Fed. R. Civ. P. 8(a)(2). The pleading
standard under Rule 8 “does not require detddetlal allegations, but édemands more than g
unadorned, the-defendant-unlawfully-harmed-me accusat#shctoft v. Igbal, 555 U.S. 662,
678 (2009) (internal quotation marks omitted).

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to state a claimelgef that is plausible on its facdd. (citing Twombly, 550
U.S. at 570) (internal quotation marks omittdd).at 678-79. First, the court must weed out tl
legal conclusions—that is “threadieaecitals of the elements afcause of action, supported b
mere conclusory statements™—in the pleadirgg Hre not entitled to a presumption of truih.
at 678. Second, the court should presume timairéng factual allegations are true and
determine whether the claim is plausibt.at 679.

A claim is facially plausible if “the plaintifpleads factual contentahallows the court tg
draw the reasonable inference that the migd@t is liable for the misconduct allegédl.at 678
(citing Twombly, 550 U.S. at 556). The court must “drawits judicial experience and commg
sense” to determine the plausibility of aioh given the specific context of each cddeat 679.

Here, aside from Plaintiff's statementshid non-selection and conclusory statements
a violation of Title VII of the Civil Rights Acbf 1964, Title | of the Amecan with Disability
Act of 1990 and Section 504 of the Rehabilitation, Alze court finds a complete absence of 4
other allegations on the face of the “Re-submission of Complaints” and the “Amended
Complaints” to support the tort claim atiee claim of federal law violations.

Moreover, this court gave the Plaintifetiopportunity to amend his original complaint

and cure the defects by statindfmient facts to supparhis claims, but he has failed to do so.
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Accordingly, Defendants’ Amended Motion Basmiss the above-captioned case is hereby
GRANTED.
I11.  Conclusion
Based on the foregoing, the casBiSM | SSED.
SO ORDERED.
/sl Frances M. Tydingco-Gatewood

Chief Judge
Dated: Oct 15, 2019




