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bkio Marine Pacific Insurance Limited et al

IN THE DISTRICT COURT OF GUAM

CHARLES THOMAS POLEVICH, CIVIL CASE NQ 17-00001
Plaintiff,
V. DECISION AND ORDER GRANTING
DEFENDANTS’ RENEWED MOTION
TOKIO MARINE PACIFIC INSURANCE FOR SUMMARY JUDGMENT

LIMITED andCALVO’S INSURANCE
UNDERWRITERS, INC,

Defendants.
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l. INTRODUCTION

Before the Court iDefendantsRenewed Motion for Summary Judgnt(ECF No. 51).
The Court previously denied a summary judgment motion by Defendants Tokio Madifie
Insurance Linted and Calvts Insurance Underwriters, Ine.herereferred tocollectively as
“Calvds” — becausdhere was ayenuine dispute of material fact asth@ amountthey werg
responsible to pay omore than$500,000 inmedical billsfor treatmentprovided toPlaintiff
Charles Tiomas Blevich in December 2013 and January 20@4New York Stateat a nomn
participating providehospital.(Order, June 19, 2019, ECF No. bUhe Court gave the parti
leave tofile a renewed motion within12days of the ate of the Order; Calve Renewed Motiof
was timely filed on July 10. Cal® has supported the Renewed Motion with a Supplem

Dedaration ofplan administratoFrank J. CampilldECF No. 52) and a Supplemental Cong

Doc. 60

S

N

ental

ise

Docke

s.Justia.com


https://dockets.justia.com/docket/guam/gudce/1:2017cv00001/12487/
https://docs.justia.com/cases/federal/district-courts/guam/gudce/1:2017cv00001/12487/60/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Statenentof MaterialFacts (ECHNo. 53). Polevich filed an Opposition (ECF No. 55), suppofrted

by his avn Declaration (ECF No. 56) andofise Statement of Material Facts (ECF No.,
and Calvos filed a Reply (ECF No. 59Because neither party requested oral argument W
the time dbtted underCVLR 7(i), the Court has taken the matter under advisermedtafter
careful consideration of the written briefs and supporting documeBRANTS Calo’s
Renewed Motion for Summary Judgmeior the reasons stated herein
. BACKGROUND

The partes are familiar with the detailed facts, as set farthihe Courts June 19 Ords
andthe Magistrae Judgs&s Report and Reommemation (Sept. 13, 2018, ECF No. 4Byiefly,
the facts are adollows: While coveredunder a health insuranceolicy issied by Calvo’s
Polevich sufered a heart attkén New York Statein December 201&hich required emergeng
careduring the initial hospital stay that month and his readmigsidanuary 2014. The mediq
bills at the ouof-plan New York hospital totatl jus over a halfmillion dollars. Inhis Secong
Amended Complain{“*SAC,” June 9, 2017, ECF No. 16), Polevich alleges that Calvo’s
only about 40 percent ($200,471.88) of those charges, leaving himamithpaid balanceof
more than $300,00QSAC § 16.)He furtheralleges thain orderto avoid payment of just claim
Calvo’s has in bad faitbharacterizedhis hospitalizatioras foreseeable ankiis treatment as nef
emergency carg(SAC f 17.)He brings a single Guataw claim for breach of contrador
Calvo's “repudiation of the Policy as discussed aboaed failure to pay Plaintiff's medic:
bills.” (SAC 1 22.)

After Magistrate Jdge Manibusan recommended granting Calvo’s initial MSJ, Polé
filed objections. The Court deni¢dio objectionsbased onalleged anbiguity in contract term
regardingusual, customary and reasonaplgdCR’) charges and equitable estoppel. The C

found to be undisputed that (ICalvo’s treated Polevich’s medical care as emergency trea
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from a nonparticipating povide” and (2) “Calo’'s applied the fee schedule from its Uj

Mainland participating provider Good Samaritan hospital“at least a portiorof Polevich’'s
claims for services received at St. Francis Hospital” in December 2013 andyJadd.
(Order,June 19, 2019, ECF No. 50, p. 14 3ustanedone objection, however, based on CalV
failure to adequately explain how it calculated the benefit amfmun®Polevich’sJanuary 22
2014 emergency room visifid., pp. 14-15.) The Court also found that l@a’s wrongly applied
aUCR analysis t@ome of the hospital'daimswhen the Good Samaritan rate should have |
applied. (d., p. 15.)
. LEGAL STANDARDS

Summary judgmentmust be granted‘if the movant showshat thee is no genuing
dispute as to any meial fact and the mova is entitled tqudgment as a matter of ldwrFed. R.
Civ. P. 564). A fact is material “if it could affect the outcome of the suit under the gove
substantive law.Miller v. Glenn Miller Productions, Inc., 454 F.3d 975, 987 (9th Cir. 2006).
dispue about a material fact is genuitié the evidence is such that aasmnable jury coul
returna verdict for the nonmoving partyAnderson v. Liberty Lobby, Inc., 477 U.S.242, 248
(1986).1f the movanimeetsthis initial burdenthe nonmovant musigo beyond the pleadgs’
and by evidence in theecord “desgnate specific facts that show a genuine issue for”t

Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).

V. ANALYSIS
Calvo’s asserts thait should be granted summary judgmentdeseit has “made all
payments rguired under the terms of the policy.” (Renewddt. at2.) It fairly identifies as the
Court’s two “specific concerns”: (1) “Was there a fact dispute as to toarampaid by Calvo’s
since plaintiff claimed Calvo’snly paid $172,809.21 villk Calw’s submitted checks showing

paid $209,263.12"; and (2) “did Calvo’s pay an amount based on the amount payak
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participating provider for emergency care servicet®y.)

As to the firstconcern there is no genuine giste as to anaterialfact. Calvo’s points

out that the lower figure, $172,809.21, represents the antgoaitd on only a portion (about 80

percent) of theost ofPolevich’s treatment, and that Polevich mistakenly believed it repregented

Calvo’s pgmenton all claims. (RnewedMot. at 7)) Calvo’s further points at, correctly, thag

the Court recognized this fact in its JuneQd@ler. In his Opposition Polevich retreats. Heo

longer disputes that Calvo’s paid more than $200,000 but asserts thatidegce leaves i

t

undear whether the exact amoumas $209,263.12, representing the total of Calvo’s checks, or

$211,089.14, the amount on the “total Calvo’s payment” line in Exhib@p q at3-4; Ex. E,
ECF No. 245 at 3 PI's Concise tatement ECFNo. 57 at1). This discrepancyf $1,826.02s
not part of anygenuine disputePolevichis claim in the Seond Amended Complairf] 16)is
that Calvos wrongly left him with more than $300,000 wmnpaidmedical bils by refusing to
comply with the Blicy andtreat his cagin New York as emergenaare not that they made

minor accounting error

The second point also favors awarding summadgment to Calvo’s. Calvo’'s has

preseted ample evidence thattreatedall of Polevich’s claims as emgercy carefollowing

similarly situated provider ratehat includes the claims for January 22, 20&d4dmissiot]

treatment. $ee Ex. D, ECF No. 24 at 12, Proviér Transmittal.)n response, Polevichssertq

that it is not enough for Calvo’s to presendeclaratn of an agent saying the company app

the Good Samaritan rate, or even to submit a printout indicating the same, buivba Geedq

to show theimath. “Defendants must put forth coets evidence of the calculations made
Plaintiff's January 22 2014 hospital visit. They cannot rely on previous assertions that
made payments substantially higher to meet their obligation as declaredxuittté (Opp’n,at

3.) Thisis a fair reading of the Court'statement,n its order on the objections to rsumary
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judgment, that “there remains a genuine issue of material fact as to how Calvo’'s aq
calculated the remainder of Polevich'aiohs under the policy.” (Order, p. 15.)

That position bears reconsideration. Becauseetience showthat Calvo’s teated all
the charges as arising from emergency,qaseggenuine issue of material fact rensaifhe only
theory Polevich has put forwand his pleadings as to how Defendants breached isvihamgly
and in bad faith, withoutiny factual or legal basithey“consider[ed] the treatment received
Plaintiff [as] nornemergency care,” and that they did “in order to avoid payment of lar
claims that would otherwise lm®vered.” (SAC  17.No material factsn disputesupportthis
legal claim If Polevich has a different theory of breach and recovery, he shouldraxe to
amendhis complaintpursuant to Federal Rule of Civil Pracee15(a)(2) Instead, hdnas beer
shifting his the@ry in oppositionbriefs to summary judgment, attic thatis not permited. See
Netbula, LLC v. BindView Development Corp., 516 F. Supp. 2d 1137, 1153 n.9 (N.D. Cal. 20
(“a plaintiff may not amend its complainthrough argument in a brief opposisgmmary
judgment”) Shanahan v. City of Chicago, 82 F.3d776, 781 (7th Cir1996)(same) Gilmour v.
Gates, McDonald and Co., 382 F.3d 1312, 1314 (11th Cir. 200&4).iberal pleading does n(
require that, at the summary judgment stage, defendant must infer all possibletizdaiotuld
arise out of the fas set forth in the copfaint”). Calvo’s was on notice to deferabainst g
claim that it had applied the wrong stardléhonemergency cardp Polevichis medical clains
and in bad faith repudiated the contract. Based on #waence in gpport of their motion
Calvds has sicceeded ifits defense

V. CONCLUSION

The Court finds that there is no dispute of material fact that Galveatedall the

medicd claims at issue, including the claim foare on druary 22, 204, as emergency medic

care. Polevich has had ample opportunity to move to amend the Second Amended Con
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allege a different theory of breach and has motedso. For these reasons, @aurt GRANTS

DefendantsRenewed Motion for Summary JudgmenhelClerk s directed to enter judgent in

favor of Defendnts Tokio Marine Pacific Insurance Lited and Calvts Insurance

Underwriters, Incg.and to close the case.

IT IS SO ORDERBP this 24th day o5eptember2019.

Yt

RAMONA V. M NGLONA
Chief ludge, Distret for the Northern Mariana
Islands, sitting by designati
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