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6 THE DISTRICT COURT OF GUAM

7

8 ||FIRST INSURANCE COMPANY OF CIVIL CASE NO. 17-00091

HAWAII, LTD.,
9
Raintiff,
10 DECISION AND ORDER
VS. ON OBJECTIONS TO
11 MAGISTRATE JUDGE'S
P&S CONSTRUCTION, INC., REPORT AND RECOMMENDATION
12
Defendant.

13
14 Before the court is DefendaR&S Construction, Inc.’s (“P&”) Objection to Magistrat
15 || Judge Joaquin Manibusan, grReport and RecommendatioBeeECF No. 37. The Magistra
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Judge’s Report and Recommendat{(“Report”) suggested thatishcourt deny the Defendant
Motion to Dismiss Counts | and Il of the complaand further deny its guest to stay Count
pending the outcomef arbitration.SeeECF No. 6. After reviewing #parties’ submissions alf
relevant case law, the court hereBgCEPTS in part andREJECTS in part the conclusion
within the Report for the reasons stated herein.
l. BACKGROUND
A. Facts
This dispute stems from a subcontract lestwDefendant P&S, a Massachusetts-bass

construction contractor, and BARefrigeration and Air Conditioning, Ltd. (“JWS”), a Guam-
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based subcontractdseeReport at 1-2, ECF No. 37. Pursusmthe subcontract, JWS was to
upgrade the HVAC system in Buildjrl8001 at Anderson Air Force Basg.at 1. The
subcontract required JWS to procure ag@engince bond. Subconat 1 3.4, ECF No. 6-2.
Plaintiff First Insurance Congmy of Hawaii, Ltd. (“FICOH”) acted as surety on that
performance bond, which incorporates the sabract by referenc@&erf. Bond, ECF No. 7.
Prior to completion of the subcontract projde&S terminated JWShd hired a replacement
contractor. Report at 2, ECF No..3&S then initiated arbitrain proceedings against JWS af
FICOH in Boston, Massachusetid.
B. Procedural History

On April 13, 2017, JWS sued P&S in this dofar breach of contract and other rela
claims. SeeUnited States of AmericandJWS Refrigeration and Air Conditioning, Ltd. Fid.
and Deposit Co. of Maryland and P & S Construction,,Ih@-CV-00043, Comp] ECF No. 1
P&S moved to dismiss or, alternatively, to stagt suit pending the taome of arbitrationSee
id., Mot. Dismiss, ECF No. 6. The Mdestrate Judge found that therfoes had agreed to arbitrg
disputes arising from the subcontract, so Megistrate Judge recommended staying the
pending arbitrationld., R. & R., ECF No. 60. This court adopted that recommendation on N
20, 2018, staying JWS'’s suitl., Order, ECF No. 63.

On July 28, 2017, FICOH initiated the iast suit against P&S. 17-CV-00091, Com
ECF No. 1. FICOH sought a dacatory judgment stating @h (1) FICOH was not bound
arbitrate with P&Sand (2) FICOH has no obligationsder the bond it issued to P&8. at 14,
16.

P&S moved to dismiss, or, alternatively, gtay FICOH’s suit pending the outcome
arbitration between JWS, P&&nd FICOH. Mot. Dismiss, ECNo. 6. P&S argued that, becay

FICOH's performance bond incorporated théantract between JW&nd P&S, FICOH ig
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bound to the subcontract’s arbitoat provision covering “any and atlaims or disputes arising

out of or relating to” the subcontra@eeSubcontr. at  19.1, ECF N6-2. This court referre
P&S’s motion to the Magistrate Judge fesuance of a report and recommendati®eeOrder
(Sept. 8, 2017), ECF No. 10.

The Magistrate Judge heard argument on théomand thereafter issued the Rep

SeeTranscript, ECF No. 34ee alsdR. &. R., ECF No. 37. The Rert recommends that thi

IS

court deny Defendant’'s motion to dismiss and further deny its request for a stay. R. & R. at 11,

ECF No. 37.
P&S objected to the Report and FICOIed a Response to P&S’s objection&eeOb.

to R. & R., ECF No. 38; Response, ECF No. 43.

. LEGAL STANDARDS
In reviewing a magistrataugilge’s report and recommendstj the district court “sha
make a de novo determination obdle portions of the report . . .\wahich objection is made.” 2
U.S.C. 8 636(b)(1). “[T]he court may accept, rejestmodify, in whole or in part, the finding

or recommendations made by the magistrate judigke.”

FICOH argues that this coushould apply different standis of review to different

aspects of the Magistrate Judge’s Report. Resptm Obj. at 6-7, HENo. 43. That is, FICOH
submits that the Magistrate Judge’s recommgodaegarding the motion to dismiss must
reviewed de novo pursuant to § 28 U.S.C.3%(6)(1)(B), because a motion to dismiss i
dispositive matter. But FICOH contends that &wsirt should review the recommendation a
the motion to stay under the “clearly erroneousantrary to law” saindard, pursuant to § 3
U.S.C. 8 636(b)(1)(A), because a motion to stagy mondispositive pretrial matter. Neither pg
cites to authority on this ised-that is, whether a district court should review de no

Magistrate Judge’s recommendationt@s motion to dismiss or staor whether a district cou
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should apply different standardsrefview, as FICOH contends.

This court referred Defendantsotion in its entirety to th®lagistrate Judge, pursuant
28 U.S.C. 8§ 636(b)(1)(B)SeeOrder, ECF No. 10. This coust’order of referral did ng
differentiate the motion to dismiss from the mottonstay. Absent that order of referral, t
court would have directly ruled upon Defendamtgition. Therefore, itvould be inappropriat
for this court to apply mything less than de noveview to the Magisate Judge’s Repor

Accordingly, this court proceeds with de novo review.

[I. DISCUSSION

P&S moves to dismiss or, alternatively, stay this case pending resolution of
arbitration proceeding between &Bd FICOH. Mot. Dismiss dt, ECF No. 6. P&S argues th
FICOH—as surety of JWS—is seajt to a binding arbiation clause in the subcontract betws
JWS and P&SId. at 1-2. FICOH argues that is not boundatbitrate because the subcontra
arbitration clause is insufficientlgroad to bind a surety that did not sign the subcontract.
ECF No. 18. FICOH also arguem the alternative thatthe arbitration provision i
unconscionabldd. at 17.

A. The arbitration clause is stficiently broad to bind FICOH
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The first issue is whether FICOH is bound bg #rbitration clause contained within the

JWS / P&S subcontract, as P&S claims, because FICOH’s performance bond incorpor
terms of the JWS / P&S contract. The arbitration clause witténsubcontract provides
relevant part:

Subcontractor agrees that agnyd all claims or disputesising out of or relating
to this Agreement or the breach theredadlshe decided, at the sole discretion of
Contractor, by submission to (1) arbitosm in accordance with the Construction
Industry Arbitration Rules othe American Arbitration Association in a venue
selected solely by Contractor or (Ridicial decision bythe Middlesex County
Superior Court in the Commonwéabf Massachusetts . . . .
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Subcontr. at  19.1, ECF No. 6-2. The Magistdatége found that thisnguage “limit[ed] the
scope of the arbitration provisida that between Subcaattor and Contractor.” R. & R. at 1]
ECF No. 37. Therefore, the Magiate Judge concluded thakthrbitration provision “is ng
broad enough to cover the dispiitetween [P&S] and [FICOH]IY. at 11.

In its objection, P&S cites several circuitucts which have concluded that a sun

becomes bound by an arbitration psson within a contract that i@dopted by reference in t

surety’s performance bond. Obj.Ro & R. at 15-16, ECF No. 38ge, e.g.Great Am. Ins. Co. V.
Hinkle Contracting Corp 497 Fed. Appx. 348, 354-55 (4th Cir. 2012ited States Fid. Guat.

Co. v. West Point Constr. G837 F.2d 1507, 1508 (11th Cir. 198&xch. Mut. Ins. Co. V.

Haskell Co, 742 F.2d 274, 276 (6th Cir. 1984)Narren Bros. Co. v. Cardi Corp471 F.2d
1304, 1308 (1st Cir. 1973). These decisions areetbit the federal policy favoring arbitratig
agreements and the logic that a contrdctolligation to arbitrate would “be render
meaningless by the expedient of brimgisuit on a statutory payment bonwarren Bros. Cq.
471 F.2d at 1308. FICOH counters with several distourt cases findinghat an arbitratior
provision was insufficiently broad to bind tlserety. Response to Obj. at 16, ECF No. W3
Sur. Co. v. U.S. Eng’'g Co211 F. Supp. 3d 302 (D.D.C. 2016tand Ins. @. v. NORESCQ
LLC., 2012 WL 6629588 (D. Haw. 2012).

As noted by thdsland Insurancecourt, the split in these disions can be explained |
differing language within the underlying arhition provisions. 2012 WL 6629588, at * 7. Coy
hold sureties bound when the undertyicontract’s arbitration prasion is broadly written t(
cover “all disputes arising” out of the contrack. By contrast, sureties are not bound when
arbitration provision contains guage that limits the arbitrah provision to the origing
contracting partiesld. For example, the provision at issuelgtand Insuranceprovided that

“[c]laims, disputes, and matters in question agsout of or relating to this Agreement as
5
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matters solely between Contractor and Subeatdr . . . shall be decided by arbitratiotd” at
*8. The Island Insurancecourt reasoned that “matters ledg between Contractor ar
Subcontractor” expressly limited the arbitratiorresgnent to those two parties, so it did

cover the suretyd.

In the case before this court, the subconBaatbitration provision is broadly written
cover “any and all claims or disp# arising out of orelating” to the subcordct. Subcontr. at
19.1, ECF No. 6-2. The introductory phrase “Sub@mior agrees” does not limit that brg
language; it simply expresses that JWS wa®eagg to P&S’s term. Buthe actual term i
identical to language containedtiwn arbitration provisins that other courts have consiste
determined to be sufficiently broad tmver nonsignatories such as surettese, e.qg.Exch.
Mut.,, 742 F.2d at 275 (holding that arbitratioroysion covering “[a]ll claims, disputes af
other matters in question arising out of, or relating to this contract or the breach there
sufficiently broad to bind a surety). Thus, tbsurt concludes that theibcontract’s arbitratio
provision is sufficientlybroad to bind FICOH.

In addition to analyzing the subcontracoyision, the Magistratdudge found languag
within the performance bond itself evincede tlsurety’s intent not to be bound by 1
subcontract’s arbitratioprovision. R. & R. at 11, ECF No. 38. The relevant language withi

performance bond states: “Any suit under this bond rhasnstituted before the expiration

two (2) years from the date on which final payment under the subcontract becomdsl.chate.

10. The Magistrate Judge reasoned that “suitrseto a proceeding “in a court of law,”
opposed to an arbitration proceeding, so, by inotpthat word, FICOH evinced an intent nof
arbitrate.ld. at 11.

It is true that the Supreme Court of Gubhas defined “suit”—in alifferent context—td

mean “any proceeding by a party or parties against anistteeccourt of law’ AG of Guam v
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Gutierrez 2011 Guam 10 (emphasis added) (intequatation marks omitted). However, “t
term ‘suit’ is ambiguous and can reasonably beapnéted to include any ‘attempt to gain an ¢
by any legal process.Anderson Bros., Inc. v. St. Paul Fire and Marine Ins., 29 F.3d 923
933 (9th Cir. 2013).

P&S cites to three district courts that havasidered this very issue and concluded th
performance bond’s reference to “suit” was “memajting a statute of limit@ns in the event of

litigation and not evidencing amtent to preempt the arbitration clause incorporateg

reference.”"Rashid v. United States Fid. & Guar. C@992 U.S. Dist. LEXIS 22914 (S.D. W.

Va. Sept. 28, 1992 ransamerica Premier Insur. Co. v. Collins & C835 F. Supp. 1050, 1051

(N.D. Ga. 1990)Cianbro Corp. v. Empresa Naciondé Ingenieria y Tecnologi®97 F. Supp|

15, 19 (D. Me. 1988). This court agreesekwassuming that ¢hperformance bondould limit
the subcontract’s arbitrationquision—a dubious proposition, givéimat P&S is not a signatol
to the performance bond—this court concludes tiaterm “suit” within the performance bo
was not intended to have thdfeet. The sentence in which “suit” occurs is merely mear
establish a two-yedimitations period.

B. Whether the arbitration clause is unconscionable

As an alternative argument, FICOH contends that the subcontract’'s arbitration clause is

unenforceable undédagrampa v. Mailcoups, Inc469 F.3d at 1280 (9th Cir. 2006). Respo
to Mot. Dismiss at 17, ECRo. 18. P&S counters on two grounds. Reply at 10, ECF No. 4
addition to refuting FICOH’s unconscionabiligrguments, P&S argudbat the question g
unconscionability is one fdhe arbitrator to decidéd.

Generally, a court determines whetlan arbitration clause is vali®rennan v. Opu
Bank 796 F.3d 1125, 1130 (9th Cir. 2015). Howevelis thsue “can be expressly delegate(

the arbitrator where the partiedearly and unmistakablyprovide otherwise.”ld. (internal
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guotation marks omitted). The Ninth Circuit hbeld that incorporation of the American

Arbitration Association (“AAA”) rules constitutes “clear andnmistakable evidence th

contracting parties agreed to arbitrate arbitrabilikg.”

at

Here, the arbitration claugerovided two dispute resolution mechanisms for P&$ to

choose among: *“arbitration in accordance wiit Construction Industry Arbitration Rules
the American Arbitration Associatiorgr “judicial decision by theMiddlesex County Superid

Court in the Commonwealth of Massachuset8ubcontr. at § 19.1, ECF No. 6-2. Thus, un

the agreement iBrennanwhich unequivocally provided thatrig controversy or claim . . . shall

be settled by binding arbitration in accordaneigh the Rules of the American Arbitration

Association,” 796 F.3d at 1128, thabsontract here merely indies that P&S, “at its sol

of

-

ike

e

discretion,” carchooseto resolve this dispute undertiMAA’s rules. Subcontr. at  19.1, ECF

No. 6-2. That P&S retained thaption to invoke the AAA rules doesot constitute “clear and

unmistakable evidence that contracting ieariagreed to arbitrate arbitrabilityBrennan 796
F.3d at 1130. Thus, it is for ith court to decide whethethe arbitration provision i
unconscionable.

Both parties cite to California law regardithe issue of unconsmability, perhaps du

172}

(4]

to the lack of Guam law on this issi@&®eResponse to Mot. Dismiss at 17, ECF No. 18; Reply at

10, ECF No. 25. Under California la#fa]ln agreement to arbitraie unconscionable only if
both procedurally and substantively unconscionak@ttuit City Stores, Inc. v. Ahme@83
F.3d 1198, 1199 (9th Cir. 2002). Procedural uncmmsability focuses on “oppression’ (
‘surprise’ due to unequal bargaining powévidbhamed v. Uber Techs, In848 F.3d 1201, 121

(9th Cir. 2016). Substantive unconscionability depends on whether the terms themselves

one sided as to ‘shk¢he conscience.’Baltazar v. Forever 21, Inc367 P.3d 6, 11 (Cal. 2016).
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There is no evidence of procedural unconscionability in this case. All parties {o this

dispute are sophisticated busises, and the delegation provisianclearly ldeled “Disputg

Resolution” within the subcontract. Subcordit.  19.1, ECF No. 6-2. While the unilateral

discretion afforded to P&S is deed one-sided, it is not so patg unjust so as to rise {o

substantive unconscionabilitbee M.A. Mortenson Co. v. Saunders Concrete €6 F.3d

1153, 1158 (8th Cir. 2012) (rejectitiye argument “that an arbitrati agreement is substantively

unconscionable because it gives one party thedsteetion to choose arbitration”). This co
therefore concludes that thédration provision is valid.
V. CONCLUSION
For the foregoing reasons, the court herA®CEPTS in part andREJECTS in part the
Report. Specifically, this court:
1. REJECTS the Report’'s conclusion regarding thabcontract’s arbitration provisig
and holds that the provision isfBciently broad to bind FICOH,;
2. ADOPTS the Report’'s recommendation tdeny P&S’s motion to dismiss b
REJECTS the Report’'s recommendationdeny P&S’s motion to stay.
Therefore|T IS HEREBY ORDERED that:
1. P&S’s Motion to Dismiss iBENIED.

2. P&S.’s Alternative Motion to Stay ¢hproceedings pending completion of

contractually mandated provision under aetidl9.1 of the JWS / P&S subcontract i

GRANTED.

3. The parties shall file a joint statusport no later than March 19, 2019, and eV
qguarter thereafter. In addition, the parties shall appear for a status hearing be
Magistrate Judge on March 27, 2019, at 9:00 a.m.

SO ORDERED.

/s/ Frances M. Tydingco-Gatewood
Chief Judge
Dated: Dec 19, 2018
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